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Urteile und Schlussanträge des EuGH bis zum 29.04.2024 

OECD: Konsolidierter Kommentar zu GloBE veröffentlicht 

Am 25.04.2024 veröffentlichte die OECD einen aktualisierten und konsolidierten Kommentar zu 

den GloBE-Modellregeln (Pillar Two), die erstmals vom Inclusive Framework am 14.03.2022 vorge-

legt wurden. Dieser Kommentar bietet Anwendungs- und Auslegungshinweise zu den GloBE-Re-

geln und zielt darauf ab, eine konsistente internationale Umsetzung der Mindeststeuer durch die 

Mitglieder des Inclusive Framework sicherzustellen. 

Darüber hinaus integriert der aktualisierte und konsolidierte Kommentar die bisher separat veröf-

fentlichten Verwaltungsleitlinien (Agreed Administrative Guidance), die die OECD am 02.02.2023, 

am 17.07.2023 und am 18.12.2023 herausgegeben hat. Diese Integration war von der OECD von 

Anfang an beabsichtigt. Obwohl die Konsolidierung keine inhaltlichen Änderungen mit sich 

bringt, erleichtert sie die Arbeit mit den OECD-Materialien erheblich, da nun sämtliche Doku-

mente im Kommentar zusammengefasst sind. 

Ebenso wurde das Dokument mit erläuternden Beispielen überarbeitet, das in seiner ursprüngli-

chen Fassung ebenfalls am 14.03.2022 (zusammen mit dem ursprünglichen Kommentar) veröffent-

licht wurde. Es wurden insbesondere Beispiele aufgenommen, die für die in den Kommentar über-

führten Verwaltungsleitlinien entwickelt wurden. Diese Beispiele sind kein integraler Bestandteil 

des Kommentars, dienen jedoch zur Veranschaulichung und bieten wertvolle Hilfestellung bei der 

Anwendung des Pillar-Two-Regelwerks. 

Bundesrat: Stellungnahme zum Regierungsentwurf eines Vierten Bürokratieentlastungsgesetzes 

(BEG IV) 

Am 13.03.2024 hatte das Bundeskabinett den Regierungsentwurf eines Vierten Bürokratieentlas-

tungsgesetzes (BEG IV) beschlossen und damit das Gesetzgebungsverfahren eingeleitet (vgl. aus-

führlich TAX WEEKLY # 09/2024).  

Am 26.04.2024 hat nun der Bundesrat seine Stellungnahme dazu beschlossen. Aus steuerlicher 

Sicht sind insbesondere folgende Forderungen zu erwähnen: 

› Allgemein bittet der Bundesrat, im weiteren Gesetzgebungsverfahren zu prüfen, ob bürokra-

tische Mehrfachbelastungen von Unternehmen dadurch abgebaut werden können, dass zum

einen das Handelsrecht und zum anderen das Sozialrecht stärker mit dem Steuerrecht harmo-

nisiert werden. Genannt werden hier die Bilanzierung sowie die Erhebung von Sozialversiche-

rungsbeiträgen und Lohnsteuer.

› Die Bundesregierung wird aufgefordert, sich im weiteren Gesetzgebungsverfahren für eine

Änderung des § 122a AO einzusetzen. Die Bekanntgabe von Verwaltungsakten soll künftig

durch Bereitstellung zum Datenabruf erfolgen können, sofern der Beteiligte oder der von ihm

Bevollmächtigte nicht widerspricht und eine elektronisch abgegebene Steuererklärung bzw.

eine per ELSTER eingegangene Nachricht zugrunde liegt.

› Nicht steuerbefreiten Körperschaften (z. B. Sparclubs, Kegelclubs, Mannschaftskassen) soll –

so die Forderung des Bundesrats – die bis 2015 gesetzlich zugelassene und im Verwaltungs-

wege bis 2022 verlängerte Möglichkeit zur Erteilung von Freistellungsaufträgen wieder ein-

geräumt werden.
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› Aufgrund der Änderungen durch das Kreditzweitmarktförderungsgesetz kann die Kapitalver-

waltungsgesellschaft nicht mehr als gemeinsamer Empfangsbevollmächtigter nach § 183 

Abs. 1 Satz 2 AO a.F. fingiert werden. Deshalb sieht der Regierungsentwurf zum BEG IV vor, 

dass alle Verwaltungsakte und Mitteilungen, die nach dem Investmentsteuergesetz oder der 

Abgabenordnung mit der gesonderten und einheitlichen Feststellung zusammenhängen, 

dem gesetzlichen Vertreter des Spezial-Investmentfonds (§ 3 InvStG) in Vertretung der Fest-

stellungsbeteiligten bekannt zu geben sind. Bei der Bekanntgabe ist darauf hinzuweisen, 

dass die Bekanntgabe mit Wirkung für und gegen alle Feststellungsbeteiligten erfolgt (§ 51 

Abs. 5 Satz 3 InvStG-E). Der gesetzliche Vertreter des Spezial-Investmentfonds steht einem 

Einspruchsbefugten im Sinne des § 352 Abs. 2 AO und einem Klagebefugten im Sinne des 

§ 48 Abs. 2 FGO gleich (§ 51 Abs. 5 Satz 4 InvStG-E). Der Bundesrat bittet um Prüfung, ob zur 

Berücksichtigung berechtigter Anlegerinteressen § 51 Abs. 5 Satz 4 InvStG-E nicht durch sei-

ner Stellungnahme zu entnehmende Sätze ersetzt werden sollte. Insbesondere müssten für 

die Fälle, in denen der Finanzbehörde bekannt ist, dass Feststellungsbeteiligte aus dem Spe-

zial-Investmentfonds ausgeschieden sind oder Meinungsverschiedenheiten zwischen den 

Feststellungsbeteiligten bestehen, Ausnahmen von der gesetzlichen Grundregelung des § 51 

Abs. 5 Satz 3 InvStG-E vorgesehen werden. Die Finanzbehörde soll danach nur bis zu einem 

Widerspruch der oder des Feststellungsbeteiligten von der Vereinfachungsregelung Ge-

brauch machen dürfen. 

› Ferner regt der Bundesrat an, für sog. Kleinbetragsrechnungen, in denen nach § 33 UStDV 

Name und Adresse des Leistungsempfängers nicht angegeben werden müssen, die Gesamt-

betragsgrenze von derzeit 250 € auf 400 € anzuheben. 

 

BMF: Umsatzsteuerliche Einordnung von Online-Veranstaltungen und Dienstleistungsangeboten 

Mit BMF-Schreiben vom 29.04.2024 befasst sich die Finanzverwaltung mit Fragen zur Bestimmung 

des Leistungsorts und der Anwendung von Steuerbefreiungen und -ermäßigungen bei Veranstal-

tungen u.a. im Bereich der Kunst und Kultur, der Bildung, des Sports oder der Unterhaltung, so-

fern diese nicht nur in Präsenz, sondern auch über das Internet oder ein ähnliches elektronisches 

Netz angeboten werden. Die Finanzverwaltung stellt klar, dass ihre Ausführungen auch auf andere 

Online-Dienstleistungsangebote, zum Beispiel im Bildungs- und Gesundheitsbereich anwendbar 

sein sollen. Diese Grundsätze finden zudem Eingang in den Umsatzsteuer-Anwendungserlass. 

Werden Online-Veranstaltungsdienstleistungen an B2C-Kunden erbracht, so soll nach Auffassung 

der Finanzverwaltung für die Ortsbestimmung grundsätzlich danach differenziert werden, ob vor-

produzierte Inhalte bereitgestellt werden oder, ob ein sog. Live-Streaming erfolgt. 

Erfolgt die Bereitstellung einer (auch vorproduzierten) Aufzeichnung einer Veranstaltung durch 

den Veranstalter in digitaler Form und kann der Empfänger diese zu einem späteren festen oder 

frei wählbaren Zeitpunkt ausschließlich über das Internet oder ein ähnliches elektronisches Netz 

abrufen, soll eine auf elektronischem Weg erbrachte sonstige Leistung im Sinne des § 3a Abs. 5 

Satz 2 Nr. 3 UStG vorliegen (vgl. Abschn. 3a.6 Abs. 2b Satz 3 UStAE). Sollten diese Inhalte zeit-

gleich aber durch einen Rundfunk- oder Fernsehsender übertragen werden, sollen hingegen 

Rundfunk- und Fernsehdienstleistungen im Sinne des § 3a Abs. 5 Satz 2 Nr. 2 UStG vorliegen. 

Bei der Bereitstellung eines Live-Streaming-Angebots einer Veranstaltung durch den Veranstalter, 

das parallel zu bzw. anstelle der „Vor-Ort“-Veranstaltung in Echtzeit erfolgt, geht die Finanzver-

waltung von einer „klassischen“ Veranstaltungsleistung aus, deren Leistungsort sich nach § 3a 
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Abs. 3 Nr. 3 Buchst. a UStG bestimmt. Gegen die Annahme einer auf elektronischem Weg er-

brachten Dienstleistung soll sprechen, dass eine solche Veranstaltung mit mehr als nur einer mini-

malen menschlichen Beteiligung erbracht wird und ihrer Art nach nicht im Wesentlichen automa-

tisiert erfolgt.  

Die vorstehende Differenzierung zwischen „vorproduzierten“ Inhalten und einem Live-Streaming 

hat darüber hinaus auch noch Bedeutung für die Anwendung von Steuerbefreiungen und -ermäßi-

gungen. Die Steuerbefreiung bestimmter Orchester, Kammermusikensembles und Chöre nach § 4 

Nr. 20 UStG soll lediglich im Falle des sog. Live- Streamings Anwendung finden können, vgl. Ab-

schn. 4.20.1 Abs. 1 Sätze 6 und 7 UStAE. Auch könne der Verkauf einer digitalen Eintrittsberechti-

gung zu einem Live-Streaming-Angebot dem ermäßigten Steuersatz für Theater und Konzerte un-

terliegen, vgl. Abschn. 12.5 Abs. 6 UStAE.  

Im Weiteren befasst sich das BMF-Schreiben auch mit dem Vorliegen einer Dienstleistungskom-

mission in Fallkonstellationen, bei denen die digitale Bereitstellung (als Live-Stream oder als Auf-

zeichnung) über externe Veranstaltungsportale oder andere Dritte erfolgt. Zudem befasst sich 

das BMF-Schreiben mit der Abgrenzungsfrage, ob ggf. eine einheitliche Leistung anzunehmen ist, 

wenn die Bereitstellung eines Live-Streams mit einer späteren Abrufmöglichkeit der Aufzeichnung 

kombiniert wird. 

Hinsichtlich der Anwendung dieser Grundsätze auf andere Online-Dienstleistungsangebote, u.a. 

im Bildungs- und Gesundheitsbereich, erläutert die Finanzverwaltung, dass auch unmittelbar den 

Schul- und Bildungszwecken dienende Leistungen unter den weiteren Voraussetzungen des § 4 

Nr. 21 und 22 UStG umsatzsteuerfrei sein können, wenn die Unterrichtsleistung interaktiv im Rah-

men eines Live-Streaming-Angebots erbracht wird. Auch Online-Sprechstunden per Video-Stream 

mit einem direkten Austausch zwischen dem Patienten und dem Arzt sollen der Steuerbefreiung 

für Heilbehandlungsleistungen nach § 4 Nr. 14 UStG unterliegen können. 

Diese Vorgaben sollen in allen offen Fällen Anwendung finden. Für Leistungen, die vor dem 

01.07.2024 bewirkt werden, soll es jedoch nicht beanstandet werden, wenn die Beteiligten im 

Hinblick auf die Bestimmung des Leistungsorts, die Anwendung von Umsatzsteuerbefreiungen 

bzw. des ermäßigten Umsatzsteuersatzes übereinstimmend von anderen Grundsätzen ausgegan-

gen sind. 

 

BFH: § 18 Abs. 3 UmwStG erfasst nicht sogenanntes neu gebildetes Betriebsvermögen 

Wird Betriebsvermögen erst im Zuge der formwechselnden Umwandlung einer Kapitalgesell-

schaft in eine Personengesellschaft oder danach gebildet, unterfallen die stillen Reserven in den 

Wirtschaftsgütern des neu gebildeten Betriebsvermögens nicht § 18 Abs. 3 Satz 1 und 2 UmwStG 

(teleologische Reduktion des Tatbestands – entgegen UmwSt-Erlass vom 11.11.2011, Rz. 18.09). 

Dies hat der BFH mit Urteil vom 14.03.2024 (IV R 20/21) entschieden.  

Liquidationsgewinne von Kapitalgesellschaften sind dem Gewerbeertrag zuzurechnen und unter-

liegen damit der Gewerbesteuer. Im Gegensatz dazu sind bei Personenunternehmen Gewinne aus 

der Aufgabe oder Veräußerung des Betriebs, eines Teilbetriebs oder auch eines Anteils an der 

Gesellschaft grds. nicht gewerbesteuerpflichtig. Seit dem Erhebungszeitraum 2002 gilt dies gem. 

§ 7 Satz 2 Nr. 1 und 2 GewStG für Mitunternehmerschaften allerdings nur noch dann, wenn und 

soweit die Gewinne aus der Aufgabe bzw. Veräußerung des Betriebs, eines Teilbetriebs oder des 

Mitunternehmeranteils auf eine natürliche Person als unmittelbar beteiligter Mitunternehmer ent-

fallen. § 18 Abs. 3 UmwStG ist ein Ausnahmetatbestand (Missbrauchsvorschrift) in Hinblick auf 
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den Grundsatz der Gewerbesteuerfreiheit von Aufgabe- oder Veräußerungsgewinnen bei Perso-

nenunternehmen. Die Regelung bezieht sich auf Fälle, in denen eine Kapitalgesellschaft im An-

wendungsbereich von § 18 UmwStG in ein Personenunternehmen umgewandelt wurde. Nach 

Satz 1 der Vorschrift wird ein Aufgabe- oder Veräußerungsgewinn gewerbesteuerpflichtig, wenn 

der Betrieb des Personenunternehmens innerhalb von fünf Jahren nach der Umwandlung aufgege-

ben oder veräußert wird. Satz 2 regelt dies entsprechend für die Aufgabe oder Veräußerung ei-

nes Teilbetriebs oder eines Anteils an der im Rahmen der Umwandlung aufnehmenden Personen-

gesellschaft. § 18 Abs. 3 UmwStG besteuert nicht rückwirkend auf den Zeitpunkt der Umwand-

lung, sondern bezieht sich auf den späteren Aufgabe- oder Veräußerungsgewinn und unterwirft 

diesen auf Ebene des übernehmenden Personenunternehmens der Gewerbesteuer.  

Im Streitfall war die Klägerin, eine Steuerberatungsgesellschaft in der Rechtsform der GmbH & 

Co. KG, aus der formwechselnden Umwandlung der A-GmbH hervorgegangen. Sie erzielt Ein-

künfte aus Gewerbebetrieb und ermittelt ihren Gewinn nach § 5 Abs. 1 i.V.m. § 4 Abs. 1 EStG. Al-

leiniger Gesellschafter und Geschäftsführer der A-GmbH war B. Dieser überließ der A-GmbH ein 

bebautes Grundstück gegen Entgelt zur Nutzung (als Zweigniederlassung). Nach übereinstim-

mender Auffassung der Beteiligten bestand eine sog. Betriebsaufspaltung. Am 27.05.2010 be-

schloss die Gesellschafterversammlung der A-GmbH die formwechselnde Umwandlung der Ge-

sellschaft in eine GmbH & Co. KG. Dazu übertrug B zunächst einen Teilgeschäftsanteil an der A-

GmbH in Höhe von 1.000 € auf die B-GmbH, deren alleiniger Gesellschafter und Geschäftsführer 

ebenfalls B war. Die B-GmbH wurde persönlich haftende Gesellschafterin der Klägerin. B wurde 

mit einer Kommanditeinlage von 25.000 € Kommanditist der Klägerin. Die Eintragung der Klägerin 

im Handelsregister erfolgte im August 2010. Das Grundstück des B wurde seit dem 01.01.2010 als 

Sonderbetriebsvermögen bei der Klägerin behandelt. 

Im April 2011 veräußerte B seinen Kommanditanteil an der Klägerin mit Wirkung zum 02.01.2011 

an H. Zugleich veräußerte er seine Geschäftsanteile an H. Mit notariellem Vertrag vom selben Tag 

verkaufte B zudem das Grundstück in A-Stadt mit Wirkung zum 02.01.2011 an H. 

Nach einer Betriebsprüfung ging das Finanzamt davon aus, dass der aus der Grundstücksveräuße-

rung erzielte Gewinn ebenfalls gemäß § 18 Abs. 3 UmwStG der Gewerbesteuer zu unterwerfen 

ist. Die Vorschrift gelte auch für stille Reserven im Sonderbetriebsvermögen, das im Zuge des 

Formwechsels entstanden ist.  

Das Finanzgericht hat den Gewerbesteuermessbescheid für 2011 antragsgemäß teilweise aufge-

hoben. Denn schon die tatbestandlichen Voraussetzungen des § 18 Abs. 3 Satz 1 Hs. 2 UmwStG 

hätten nicht vorgelegen. Bei der Klägerin handele es sich nicht um eine "übernehmende Perso-

nengesellschaft" im Sinne der Norm, da es beim identitätswahrenden Formwechsel (§§ 190 ff. 

UmwG) keinen aufnehmenden Rechtsträger gebe. 

Der BFH hat nun die Revision des Finanzamts als unbegründet zurückgewiesen. Das Finanzgericht 

sei – jedenfalls im Ergebnis – zu Recht davon ausgegangen, dass der Gewinn aus der Veräuße-

rung des zum Sonderbetriebsvermögen der im Wege des Formwechsels aus der A-GmbH hervor-

gegangenen Klägerin gehörenden Grundbesitzes nicht unter § 18 Abs. 3 Satz 1 und 2 UmwStG 

fällt. 

Zwar gelte § 18 Abs. 3 Satz 1 UmwStG auch im Fall des (identitätswahrenden) Formwechsels ei-

ner Kapitalgesellschaft in eine Personengesellschaft. Entgegen der Auffassung der Vorinstanz 

fehle es auch nicht an einer "übernehmenden Personengesellschaft" im Sinne des § 18 Abs. 3 

Satz 1 Hs. 2 UmwStG. Denn das Umwandlungssteuerrecht fingiere im Fall des (heterogenen) 
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Formwechsels einen Vermögensübergang von der Kapitalgesellschaft auf die Personengesell-

schaft beziehungsweise vice versa (vgl. § 9, § 25 UmwStG). 

Nach Ansicht des Senats erfasse § 18 Abs. 3 Satz 1 und 2 UmwStG allerdings nicht stille Reserven 

in Wirtschaftsgütern in "neu gebildetem Betriebsvermögen" des Personenunternehmens. Dies er-

gebe sich aus dem Sinn und Zweck der Vorschrift. Ein Unterlaufen der Gewerbesteuerpflicht der 

Kapitalgesellschaft sei im Fall von "neu gebildetem Betriebsvermögen" nicht zu besorgen. Denn 

dieses Betriebsvermögen sei nie Teil des übergegangenen Vermögens der Kapitalgesellschaft ge-

wesen, sondern immer nur Betriebsvermögen der Personengesellschaft. Der Wortlaut sei ent-

sprechend teleologisch zu reduzieren. Der auf das Jahressteuergesetz 2008 (JStG 2008) zurückzu-

führende § 18 Abs. 3 Satz 1 Hs. 2 UmwStG stelle eine Reaktion des Gesetzgebers auf die BFH-

Rechtsprechung dar, wonach der Teil des Veräußerungsgewinns, der auf das Vermögen entfällt, 

das der aufnehmenden Personengesellschaft bereits vor der Umwandlung gehörte, nicht nach 

§ 18 Abs. 4 UmwStG 1995 (§ 18 Abs. 3 UmwStG) der Gewerbesteuer unterliegt. Mit der Ergän-

zung des § 18 Abs. 3 UmwStG habe der Gesetzgeber sicherstellen wollen, dass der gesamte Auf-

lösungs- oder Veräußerungsgewinn auch insoweit der Gewerbesteuer unterliegt, als er auf Be-

triebsvermögen des aufnehmenden Rechtsträgers entfällt. Die Norm ist erstmals auf Umwandlun-

gen anzuwenden, bei denen die Anmeldung zur Eintragung in das für die Wirksamkeit der Um-

wandlung maßgebende öffentliche Register nach dem 31.12.2007 erfolgt (§ 27 Abs. 7 UmwStG).  

Aus der Gesetzesänderung durch das JStG 2008 könne aber nicht geschlossen werden, dass der 

Gesetzgeber damit jedwedes Betriebsvermögen des übernehmenden Personenunternehmens, 

das im Zeitpunkt der Aufgabe oder Veräußerung des (Teil-)Betriebs beziehungsweise Mitunter-

nehmeranteils vorhanden ist, habe erfassen wollen. Denn dann hätte es aus Sicht des Gesetzge-

bers nahegelegen, nicht nur auf die Rechtsprechung des BFH zu reagieren, die das vor der Um-

wandlung im Betrieb des übernehmenden Personenunternehmens vorhandene Betriebsvermögen 

betraf, sondern § 18 Abs. 3 Satz 1 Hs. 2 UmwStG (überschießend) auf das gesamte Betriebsver-

mögen der (übernehmenden) Personengesellschaft oder natürlichen Person zu erstrecken. Er 

habe sich aber auf ein reines "Nichtanwendungsgesetz" beschränkt. 

Soweit der erkennende Senat selbst im BFH-Urteil vom 16.12.2009 (IV R 22/08) in einem obiter 

dictum ausgeführt hat, dass der nach § 18 Abs. 4 UmwStG a.F. anzusetzende Aufgabe- oder Ver-

äußerungsgewinn auch "die stillen Reserven des von der Personengesellschaft im Anschluss an 

die Umwandlung neu gebildeten Vermögens" umfasse, halte er daran nicht mehr fest. 

 

BFH: Umgekehrte Betriebsaufspaltung und erweiterte Kürzung nach § 9 Nr. 1 Satz 2 GewStG 

Mit Urteil vom 22.02.2024 (III R 13/23) hat der BFH entschieden, dass aus einer sog. umgekehrten 

Betriebsaufspaltung wegen des Durchgriffsverbots eine originär gewerbliche Tätigkeit der Besitz-

kapitalgesellschaft, die der erweiterten Kürzung nach § 9 Nr. 1 Satz 2 GewStG entgegenstehen 

würde, nicht abgeleitet werden kann. Das Durchgriffsverbot gelte bei der Besteuerung einer 

Besitzkapitalgesellschaft auch im Fall der mittelbaren Beteiligung der Betriebspersonengesell-

schaft an der Besitzkapitalgesellschaft über eine Kapitalgesellschaft (Abgrenzung zum BFH-Urteil 

vom 16.09.2021 – IV R 7/18 – vgl. dazu TAX WEEKLY # 4/2022). Damit bestätigt der BFH seine 

bisherige Auffassung zur Betriebsaufspaltung bei Kapitalgesellschaften als Besitzunternehmen, bei 

der weiterhin ein Durchgriffsverbot greife. Dies gelte auch im Falle einer sog. umgekehrten Be-

triebsaufspaltung. 
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Im Streitfall waren am Stammkapital der Klägerin, einer Immobilienverwaltungsgesellschaft mbH, 

bis zum 04.11.2015 zu 47,62 % F und zu 52,38 % die Beteiligungsgesellschaft mbH (EB GmbH) be-

teiligt. Gegenstand des Unternehmens der Klägerin war der Erwerb, das Halten und das Verwal-

ten sowie das Veräußern von Immobilien. Die Klägerin erbrachte ihre Leistungen fast ausschließ-

lich für verbundene Gesellschaften. In den Jahren 2013 und 2014 überließ sie der F-KG, an wel-

cher F mittelbar über die FH GmbH zu 100 % beteiligt war, mietweise Teilflächen eines Grund-

stücks, dessen Gebäudebereich von der Geschäftsführung und von zentralen Verwaltungseinhei-

ten der F-KG genutzt wurde. Ab 2015 erfolgte die Überlassung durch ein Zwischenmietverhältnis 

mit der A-GmbH, einer 100%igen Tochtergesellschaft der F-KG. Die Klägerin nahm für das Streit-

jahr 2015 die erweiterte Kürzung nach § 9 Nr. 1 Satz 2 GewStG in Anspruch. Dem widersprach das 

Finanzamt mit der Begründung, dass eine Betriebsaufspaltung zwischen der Klägerin und der F-

KG vorlegen habe und daher die Voraussetzung für eine erweiterte Kürzung nicht gegeben seien. 

Das Finanzgericht sah hingegen die Voraussetzungen für die erweiterte Kürzung als erfüllt an und 

gab der Klage statt.  

Nunmehr hat der BFH das Urteil des Finanzgerichts bestätigt und die Revision des Finanzamts als 

unbegründet zurückgewiesen. Zu Recht habe die Vorinstanz entschieden, dass die Inanspruch-

nahme der erweiterten Kürzung nach § 9 Nr. 1 Satz 2 GewStG nicht wegen des Bestehens einer 

Betriebsaufspaltung ausgeschlossen sei. 

Mit Blick auf die Voraussetzung einer personellen Verflechtung lehnt der BFH in seiner Begrün-

dung zunächst das Vorliegen einer Betriebsaufspaltung ab. Bei einem nicht in der Rechtsform ei-

ner Kapitalgesellschaft organisierten Besitzunternehmen sei eine solche personelle Verflechtung 

anzunehmen, wenn die Person oder Personengruppe, die das Besitzunternehmen beherrscht, 

auch in dem Betriebsunternehmen ihren Willen durchsetzen kann. Ist hingegen – wie im Streitfall 

– eine Kapitalgesellschaft Besitzunternehmen, komme es darauf an, ob diese selbst ihren ge-

schäftlichen Betätigungswillen in der Betriebsgesellschaft durchsetzen kann. Ein Rückgriff auf die 

hinter der Besitzkapitalgesellschaft stehenden Anteilseigner sei nicht zulässig (sog. Durchgriffs-

verbot). Mithin liege eine Betriebsaufspaltung nicht vor, wenn – wie im Streitfall – die Kapitalge-

sellschaft (hier die Klägerin als Besitz-GmbH) nicht zu mehr als 50 % unmittelbar oder mittelbar an 

der Betriebsgesellschaft (hier der F-KG) beteiligt ist. Der Besitzkapitalgesellschaft können dabei 

weder die von ihren Gesellschaftern gehaltenen Anteile an der Betriebsgesellschaft noch die mit 

diesem Anteilsbesitz verbundene Beherrschungsfunktion zugerechnet werden. Eine derartige Zu-

rechnung wäre ein unzulässiger Durchgriff auf die hinter der Besitzkapitalgesellschaft stehenden 

Personen. Das Prinzip der Trennung (Verselbständigung) der Kapitalgesellschaft von der Person 

oder dem Kreis ihrer Gesellschafter unterscheide die Kapitalgesellschaften von den Personenge-

sellschaften, so dass eine Gleichbehandlung von Besitzkapitalgesellschaften und Besitzpersonen-

gesellschaften nicht geboten sei. Dies ist in Abgrenzung zum BFH-Urteil vom 16.09.2021 (IV R 

7/18) zu verstehen, mit dem der IV. Senat unter Änderung seiner bisherigen Rechtsprechung ent-

schied, dass eine mittelbare Beteiligung über eine Kapitalgesellschaft an einer Besitz-Personenge-

sellschaft für Zwecke der mitunternehmerischen Betriebsaufspaltung nicht mehr dem Durchgriffs-

verbot unterliegt.  

Im Anschluss stellt der BFH klar, dass sich eine originär gewerbliche Tätigkeit der Klägerin im 

Streitfall auch nicht unter dem Gesichtspunkt des Vorliegens einer sog. umgekehrten Betriebsauf-

spaltung ergebe. Im Gegensatz zu einer „normalen Betriebsaufspaltung“ zeichne sich sog. umge-

kehrte Betriebsaufspaltung dadurch aus, dass nicht die Betriebsgesellschaft durch die Besitzkapi-

talgesellschaft, sondern die Besitzkapitalgesellschaft durch die Betriebsgesellschaft beherrscht 

werde. 
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Die von der Finanzverwaltung und der Rechtsprechung bei einer sog. umgekehrten Betriebsauf-

spaltung zugelassene Übertragung von durch das Betriebsunternehmen verwirklichten Merkmalen 

auf das Besitzunternehmen habe dabei dazu gedient, einen Ausschluss der Steuervergünstigung 

oder Investitionszulage in den Fällen zu vermeiden, in denen die Funktionen eines normalerweise 

einheitlichen Betriebs auf zwei Rechtsträger und damit zwei Betriebe aufgeteilt sind. Aus einer 

umgekehrten Betriebsaufspaltung könne aber wegen des Durchgriffsverbots eine originär ge-

werbliche Tätigkeit der Besitzkapitalgesellschaft nicht abgeleitet werden. Das Durchgriffsverbot 

schließe aus, bei der Besteuerung der Besitzkapitalgesellschaft (hier der Klägerin) auf die Verhält-

nisse ihres Gesellschafters oder ihrer Gesellschafter (F zu 47,62 % und die EB GmbH zu 52,38 %) 

abzustellen.  

Im Ürbrigen lasse sich aus der mittelbaren Beteiligung einer Betriebspersonengesellschaft über 

eine Kapitalgesellschaft an der Besitzkapitalgesellschaft eine personelle Verflechtung ohnehin 

nicht ableiten. Denn auch insoweit läge ein Durchgriff auf die unmittelbaren und mittelbaren Ge-

sellschafter der Besitzkapitalgesellschaft vor. Auch insoweit weist der BFH ausdrücklich darauf 

hin, dass anders als in dem der Entscheidung vom 16.09.2021 (IV R 7/18) zugrunde liegenden 

Sachverhalt im Streitfall die Besteuerung einer Besitzkapitalgesellschaft in Rede gestanden habe.  

 

BFH: Verlustverrechnung bei Verschmelzung zweier Personengesellschaften  

Wird eine Personengesellschaft auf eine andere Personengesellschaft verschmolzen, kann der von 

der übernehmenden Personengesellschaft bis zum (zurückbezogenen) steuerlichen Übertragungs-

stichtag erzielte Gewinn nicht mit dem (laufenden) Verlust verrechnet werden, den die übertra-

gende Personengesellschaft bis zu diesem Zeitpunkt erlitten hat. Dies hat der BFH mit Urteil vom 

14.03.2024 (IV R 6/21) entschieden. 

Im Streitfall wurde die H-GmbH & Co. KG (H-KG) auf die Klägerin, eine GmbH & Co. KG, ver-

schmolzen. Die Verschmelzung erfolgte mit notariellem Vertrag vom 03.07.2015 rückwirkend 

(Verschmelzungsstichtag 01.01.2015, steuerlicher Überragungsstichtag 31.12.2014, Eintragung 

der Verschmelzung ins Handelsregister am 30.07.2015) zu steuerlichen Buchwerten. An den bei-

den Gesellschaften waren – bis auf die jeweiligen Komplementäre – dieselben Kommanditisten in 

jeweils gleicher Höhe beteiligt. Die Erklärung der Klägerin zur gesonderten und einheitlichen 

Feststellung von Grundlagen für die Einkommensbesteuerung für 2014 enthielt – wie die beige-

fügte Gewinnermittlung und -verteilung – zusammengefasste Werte für die Klägerin und die H-KG 

("kumulierte Erklärung"). Die von der Klägerin begehrte Verrechnung von Verlusten der H-KG mit 

den Gewinnen der Klägerin für das Streitjahr 2014 lehnte das Finanzamt ab. Auch das Finanzge-

richt widersprach der Verlustverrechnung.  

Nunmehr hat der BFH die Revision der Klägerin als unbegründet zurückgewiesen. Das Finanzge-

richt habe es zu Recht abgelehnt, den von der H-KG im Streitjahr erlittenen Verlust bei der Ge-

winnfeststellung der Klägerin zu berücksichtigen. Die Verschmelzung einer Personen(handels)ge-

sellschaft auf eine andere Personen(handels)gesellschaft stelle steuerrechtlich die Einbringung 

von Betriebsvermögen in eine Personengesellschaft i.S.d. § 24 UmwStG dar, welche im Streitfall 

als Gesamtrechtsnachfolge im Wege der Verschmelzung (§ 20 Abs. 1 Nr. 1 UmwG) vorgenommen 

worden sei. Nach § 20 Abs. 5 Satz 1 UmwStG, der über § 24 Abs. 4 UmwStG zu Anwendung 

kommt, seien das Einkommen und das Vermögen des Einbringenden und der übernehmenden 

Gesellschaft auf Antrag so zu ermitteln, als ob das eingebrachte Betriebsvermögen mit Ablauf des 

steuerlichen Übertragungsstichtags – hier 31.12.2014 – (§ 20 Abs. 6 UmwStG) auf die Übernehme-

rin übergegangen wäre. Die Rückwirkung nach § 20 Abs. 5 Satz 1 UmwStG bewirke jedoch allein, 
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dass nicht nur das ab dem Zeitpunkt der Eintragung der Verschmelzung im Handelsregister 

(30.07.2015) erzielte Einkommen, sondern auch das im Rückwirkungszeitraum (01.01. bis 

29.07.2015) von der H-KG erzielte Einkommen bereits der Klägerin zuzurechnen sei. Sie wirke in-

des nicht über den 01.01.2015 hinaus zurück in das Jahr 2014 hinein. 

Diese Rechtslage entspreche dem Verständnis, welches dem § 2 UmwStG zugrundeliegt. Danach 

würde zwar die Umwandlungsfolgen auf den steuerlichen Übertragungsstichtag zurückbezogen, 

so dass ein etwaiger Übertragungsgewinn oder ein Übernahmeergebnis in dem Jahr entstehe, in 

dem der steuerliche Übertragungsstichtag liege. Das ändere aber nichts daran, dass die Ergebnis-

zurechnung erst am handelsrechtlichen Übertragungsstichtag (hier: 01.01.2015) beginne und da-

mit den nach dem steuerlichen Übertragungsstichtag liegenden Zeitraum (Rückwirkungszeitraum) 

betreffe. 

In einem weiteren (teilweise inhaltsgleichen) Urteil vom 14.03.2024 (IV R 1/24 (IV R 7/21)) ent-

schied der BFH, dass bei einer Vermelzung einer Personengesellschaft auf eine andere Personen-

gesellschaft der von der übernehmenden Personengesellschaft bis zum (zurückbezogenen) steu-

erlichen Übertragungsstichtag erzielte Gewerbeertrag nicht mit dem (laufenden) Verlust verrech-

net werden kann, den die übertragende Personengesellschaft bis zu diesem Zeitpunkt erlitten 

hat. Entsprechendes gelte für den auf den 31.12. des vorangegangenen Jahres festgestellten vor-

tragsfähigen Gewerbeverlust der übertragenden Personengesellschaft. 
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Urteile und Schlussanträge des EuGH bis zum 29.04.2024  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

C-207/23 25.04.2024 

Vorlage zur Vorabentscheidung – Gemeinsames Mehrwertsteuersystem – 
Richtlinie 2006/112/EG – Steuerbare Umsätze – Art. 16 – Entnahme eines 

Gegenstands aus dem Unternehmen und unentgeltliche Zuwendung dieses 

Gegenstands an einen anderen Steuerpflichtigen – Trocknung von Holz und 

Beheizen von Spargelfeldern mit Wärme aus einem Blockheizkraftwerk, das 

an eine Biogasanlage angeschlossen ist – Art. 74 – Steuerbemessungsgrund-
lage – Selbstkostenpreis – Beschränkung auf vorsteuerbelastete Kosten 

 

Alle am 02.05.2024 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

I R 54/20 24.01.2024 § 35 Abs. 2 Satz 2 EStG gilt auch für die phG einer KGaA 

I R 42/20 05.12.2023 
Zur Besteuerung international tätiger Freiberufler-Personen-

gesellschaften nach dem DBA-USA 1989/2008 

III R 13/23 22.02.2024 
Umgekehrte Betriebsaufspaltung und erweiterte Kürzung 

nach § 9 Nr. 1 Satz 2 GewStG 

III R 42/22 30.01.2024 

Ursächlichkeit der Behinderung für die Unfähigkeit zum 

Selbstunterhalt bei einem in einem psychiatrischen Kranken-

haus untergebrachten Kind 

III R 15/23 30.01.2024 

Zulässigkeit eines über das besondere elektronische Anwalts-

postfach an das besondere elektronische Behördenpostfach 

der Familienkasse übermittelten Kindergeldantrags 

IV R 20/21 14.03.2024 
§ 18 Abs. 3 UmwStG erfasst nicht sogenanntes neu gebilde-

tes Betriebsvermögen 

IV R 6/21 14.03.2024 Keine Ergebniskonsolidierung im Jahr der Verschmelzung 

V R 30/21 14.12.2023 

Kein Zwischenurteil gemäß § 99 Abs. 2 der Finanzgerichts-

ordnung (FGO) bei fehlenden Feststellungen zur Sachdienlich-

keit 

VI R 3/22 13.12.2023 

Gewinnerzielungsabsicht bei Einbringung eines land- und 

forstwirtschaftlichen Einzelunternehmens in eine Personenge-

sellschaft 

X R 20/21 28.11.2023 
Beginn des Begünstigungszeitraums für die Einkommensteu-

erermäßigung bei Belastung mit Erbschaftsteuer 

 

 

 

 

https://curia.europa.eu/juris/document/document.jsf;jsessionid=4A292430370BC939D5C9F4BA8170C333?text=&docid=285194&pageIndex=0&doclang=de&mode=req&dir=&occ=first&part=1&cid=739599
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410068/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410067/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410070/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410069/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410071/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410072/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410073/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410076/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410075/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410074/
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Alle am 02.05.2024 veröffentlichten Entscheidungen des BFH (NV)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

I R 26/21 28.02.2024 Reichweite des § 1a EStG 

IV R 1/24 (IV R 

7/21) 
14.03.2024 

Teilweise inhaltsgleich mit Urteil des BFH vom 14.03.2024 IV 

R 6/21 - Keine Ergebniskonsolidierung im Jahr der Ver-

schmelzung 

VII R 24/22 16.01.2024 
Anonymitätsgrundsatz und Überdenkungsverfahren in der 

Steuerberaterprüfung 

VII B 76/22 13.12.2023 Zolltarifliche Einreihung bestimmter Stahlgrobbleche 

VII B 25/23 22.11.2023 Steuervergütung im Einzelfall nach § 163 AO 

VIII E 3/23 11.04.2024 

Einlegung der Erinnerung gegen eine Kostenrechnung für ein 

Revisionsverfahren durch eine Steuerberatungsgesellschaft 

nach dem 31.12.2022 

XI B 82/22 28.02.2024 Zur Untätigkeitsbeschwerde 

 

Alle bis zum 03.05.2024 veröffentlichten Erlasse  

Aktenzeichen Entschei-

dungsdatum 

Stichwort       

III C 3 - S 

7329/19/10001 

:006 

02.05.2024 Übersicht der Umsatzsteuer-Umrechnungskurse 2024 

III C 3 - S 7117-

j/21/10002 

:004 

29.04.2024 

Umsatzsteuerliche Einordnung von Umsätzen aus Online-Ver-

anstaltungsdienstleistungen und weiteren Online-Dienstleis-

tungsangeboten 

 

https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450067/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450069/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450069/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450065/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450066/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450059/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450068/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202450070/
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Umrechnungskurse/2024-05-02-umsatzsteuer-umrechnungskurse-2024.pdf?__blob=publicationFile&v=9
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Umrechnungskurse/2024-05-02-umsatzsteuer-umrechnungskurse-2024.pdf?__blob=publicationFile&v=9
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Umrechnungskurse/2024-05-02-umsatzsteuer-umrechnungskurse-2024.pdf?__blob=publicationFile&v=9
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2024-04-29-online-veranstaltungsdienstleistungen.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2024-04-29-online-veranstaltungsdienstleistungen.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2024-04-29-online-veranstaltungsdienstleistungen.pdf?__blob=publicationFile&v=5


T A X  W E E K L Y  

# 1 5  |  0 3 . 0 5 . 2 0 2 4  

Seite 12 von 12 

 

 

Herausgeber 

WTS Group AG 

www.wts.com/de • info@wts.de 

 

Redaktion 

Dr. Martin Bartelt und Georg Geberth 
 

Berlin       Düsseldorf 

Antje Pollack      Michael Wild 

Lübecker Straße 1-2    Klaus-Bungert-Straße 7 
10559 Berlin     40468 Düsseldorf 

T: +49 (0) 30 2062 257 1010    T: +49 (0) 211 200 50-5 

F: +49 (0) 30 2062 257 3999    F: +49 (0) 211 200 50-950 

 

Erlangen      Frankfurt a. M.  
Andreas Pfaller     Robert Welzel 

Allee am Röthelheimpark 11-15    Brüsseler Straße 1-3 

91052 Erlangen     60327 Frankfurt/Main 

T: +49 (0) 9131 97002-11    T: +49 (0) 69 133 84 56-0 

F: +49 (0) 9131 97002-12    F: +49 (0) 69 133 84 56-99 
 

Hamburg      Kolbermoor 

Lars Behrendt     Thomas Bernhofer 

Brandstwiete 4     Carl-Jordan-Straße 18 

20457 Hamburg     83059 Kolbermoor 
T: +49 (0) 40 320 86 66-0    T: +49 (0) 8031 87095-0 

F: +49 (0) 40 320 86 66-29    F: +49 (0) 8031 87095-250 

 

Köln      München 

Jens Krechel      Marco Dern 
Sachsenring 83     Friedenstraße 22 

50677 Köln     81671 München 

T: +49 (0) 221 348936-0    T: +49 (0) 89 286 46-0 

F: +49 (0) 221 348936-250    F: +49 (0) 89 286 46-111 

 
Regensburg     Stuttgart 

Dr. Sandro Urban     Klaus Stefan Siler 

Lilienthalstraße 7     Königstraße 27 

93049 Regensburg     70173 Stuttgart 

T: +49 (0) 941 383 873-237    T: +49 (0) 711 2221569-62 
F: +49 (0) 941 383 873-130    F: +49 (0) 711 6200749-99 

 

Nürnberg     Rosenheim 

Daniel Blöchle     Thomas Bernhofer 

Dr.-Gustav-Heinemann-Straße 57   Luitpoldstraße 9 
90482 Nürnberg     83022 Rosenheim 

T: +49 (0) 911 2479455-130    T: +49 (0) 8031 87095 600 

F: +49 (0) 911 2479455-050    F. +49 (0) 8031 87095 799 

 

Hannover     Leipzig 
Nicole Datz     Sascha Schöben 

Ernst-August-Platz 10    Brühl 48 

30159 Hannover     04109 Leipzig 

T: +49 (0) 511 123586-0    T: +49 (0) 341 14958 101 

F: +49 (0) 511 123586-199      

 

Diese WTS-Information stellt keine Beratung dar und verfolgt ausschließlich den Zweck, ausgewählte Themen all-
gemein darzustellen. Die hierin enthaltenen Ausführungen und Darstellungen erheben daher weder einen An-

spruch auf Vollständigkeit noch sind sie geeignet, eine Beratung im Einzelfall zu ersetzen. Für die Richtigkeit der 

Inhalte wird keine Gewähr übernommen. Im Falle von Fragen zu den hierin aufgegriffenen oder anderen fachlichen 

Themen wenden Sie sich bitte an Ihren WTS Ansprechpartner oder an einen der oben genannten Kontakte. 





OECD/G20 Base Erosion and Profit Shifting 
Project


Tax Challenges Arising from 
the Digitalisation of the Economy – 
Consolidated Commentary to the Global 
Anti-Base Erosion Model Rules (2023)


INCLUSIVE FRAMEWORK ON BEPS


Tax C
h


allen
g


es A
risin


g
 fro


m
 th


e D
ig


italisatio
n o


f th
e E


co
n


o
m


y – C
o


n
so


lid
ated


 C
o


m
m


en
tary to


 th
e G


lo
b


al A
n


ti-B
ase E


ro
sio


n M
o


d
el R


u
les (2023)











OECD/G20 Base Erosion and Profit Shifting Project


Tax Challenges Arising 
from the Digitalisation 


of the Economy – 
Consolidated Commentary 


to the Global Anti‑Base 
Erosion Model Rules (2023)


INCLUSIVE FRAMEWORK ON BEPS







This document, as well as any data and map included herein, are without prejudice to the status of or sovereignty over
any territory, to the delimitation of international frontiers and boundaries and to the name of any territory, city or area.


Please cite this publication as:
OECD (2024), Tax Challenges Arising from the Digitalisation of the Economy – Consolidated Commentary to the Global Anti-Base 
Erosion Model Rules (2023): Inclusive Framework on BEPS, OECD/G20 Base Erosion and Profit Shifting Project, OECD 
Publishing, Paris, https://doi.org/10.1787/b849f926-en.


ISBN 978-92-64-81467-7 (PDF)


OECD/G20 Base Erosion and Profit Shifting Project
ISSN 2313-2604 (print)
ISSN 2313-2612 (online)


Photo credits: Cover © ninog – Fotolia.com.


Corrigenda to OECD publications may be found on line at: www.oecd.org/about/publishing/corrigenda.htm.


© OECD 2024


The use of this work, whether digital or print, is governed by the Terms and Conditions to be found at https://www.oecd.org/termsandconditions.



https://doi.org/10.1787/b849f926-en

https://www.oecd.org/about/publishing/corrigenda.htm

https://www.oecd.org/termsandconditions





   3 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


Foreword 


Digitalisation and globalisation have had a profound impact on economies and the lives of people around 


the world, and this impact has only accelerated in the 21st century. These changes have brought with them 


challenges to the rules for taxing international business income, which have prevailed for more than a 


hundred years and created opportunities for base erosion and profit shifting (BEPS), requiring bold moves 


by policy makers to restore confidence in the system and ensure that profits are taxed where economic 


activities take place and value is created. 


In 2013, the OECD ramped up efforts to address these challenges in response to growing public and 


political concerns about tax avoidance by large multinationals. The OECD and G20 countries joined forces 


and developed an Action Plan to address BEPS in September 2013. The Action Plan identified 15 actions 


aimed at introducing coherence in the domestic rules that affect cross-border activities, reinforcing 


substance requirements in the existing international standards, and improving transparency as well as 


certainty. 


After two years of work, measures in response to the 15 actions, including those published in an interim 


form in 2014, were consolidated into a comprehensive package and delivered to G20 Leaders in November 


2015. The BEPS package represents the first substantial renovation of the international tax rules in almost 


a century. As the BEPS measures are implemented, it is expected that profits will be reported where the 


economic activities that generate them are carried out and where value is created. BEPS planning 


strategies that rely on outdated rules or on poorly co-ordinated domestic measures will be rendered 


ineffective. 


OECD and G20 countries also agreed to continue to work together to ensure a consistent and co-ordinated 


implementation of the BEPS recommendations and to make the project more inclusive. As a result, they 


created the OECD/G20 Inclusive Framework on BEPS (Inclusive Framework), bringing all interested and 


committed countries and jurisdictions on an equal footing in the Committee on Fiscal Affairs and its 


subsidiary bodies. With over 140 members, the Inclusive Framework monitors and peer reviews the 


implementation of the minimum standards and is completing the work on standard setting to address BEPS 


issues. In addition to its members, other international organisations and regional tax bodies are involved 


in the work of the Inclusive Framework, which also consults business and the civil society on its different 


work streams. 


Although implementation of the BEPS package is dramatically changing the international tax landscape 


and improving the fairness of tax systems, one of the key outstanding BEPS issues – to address the tax 


challenges arising from the digitalisation of the economy – remained unresolved. In a major step forward 


on 8 October 2021, over 135 Inclusive Framework members, representing more than 95% of global GDP, 


joined a two-pillar solution to reform the international taxation rules and ensure that multinational 


enterprises pay a fair share of tax wherever they operate and generate profits in today’s digitalised and 


globalised world economy.  


The Commentary to the GloBE Model Rules was approved and released by the Inclusive Framework on 


14 March 2022, together with a set of detailed examples that illustrate the application of the rules to certain 
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fact patterns. As Inclusive Framework jurisdictions begin to implementation the GloBE rules in 2024, the 


text of the Commentary has been updated to incorporate the various pieces of Administrative Guidance 


that were approved by the Inclusive Framework before the end of December 2023.  
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Introduction 


1. The Global Base Erosion rules (GloBE Rules) have been developed as part of the solution for 


addressing the tax challenges of the digital economy. They are designed to ensure large multinational 


enterprises (MNEs) pay a minimum level of tax on the income arising in each jurisdiction where they 


operate. The GloBE Rules are intended to be implemented as part of a common approach. A jurisdiction 


that joins the common approach is not required to adopt the GloBE Rules but, if it chooses to do so, it 


agrees to implement and administer them in a way that is consistent with the outcome provided under the 


GloBE Rules and the commentary on the GloBE Rules (including the agreement as to rule order). 


Consistency in the implementation and administration of the GloBE Rules is intended to result in a 


transparent and comprehensive system of taxation that provides predictable outcomes for MNEs and 


avoids the risk of double or over-taxation. 


2. The GloBE Rules apply a system of Top-up Taxes – that is, an IIR and a UTPR – that brings the 


total amount of taxes paid on an MNE’s Excess Profit in a jurisdiction up to the Minimum Rate. This Top-


up Tax does not operate as a typical direct tax on income of an Entity. Rather it applies to the Excess 


Profits calculated on a jurisdictional basis and only applies to the extent those profits are subject to tax in 


a given year below the Minimum Rate. Rather than a typical direct tax on income, the tax imposed under 


the GloBE Rules is closer in design to an international alternative minimum tax, that uses standardised 


base and tax calculation mechanics to identify pools of low-taxed income within an MNE Group and 


imposes a co-ordinated tax charge that brings the Group’s ETR on that income in each jurisdiction up to 


the Minimum Rate. The design of the GloBE Rules as a Top-up Tax facilitates the co-ordinated application 


of the GloBE Rules by ensuring that the aggregate amount of incremental tax payable under the rules in 


each jurisdiction does not cause the ETR to exceed the Minimum Rate. The design of the IIR and UTPR 


as Top-up Taxes, however, does not restrict a jurisdiction from legislating those rules under a corporate 


income tax system in its domestic law. 


3. These GloBE Rules are drafted in the form of model rules in order to provide jurisdictions with a 


template for domestic implementation. This Commentary provides tax administrations and taxpayers with 


guidance on the interpretation and application of those rules. The Commentary is intended to promote a 


consistent and common interpretation of the GloBE Rules that will facilitate co-ordinated outcomes for both 


tax administrations and MNE Groups. The Commentary explains the intended outcomes under the rules 


and clarifies the meaning of certain terms. It also includes examples which illustrate the application of the 


rules to certain fact patterns. The Inclusive Framework may develop further examples on the application 


of the rules through Administrative Guidance provided under Article 8.3. A breakdown of the contents of 


each Chapter is set out below. 


Scope 


4. Chapter 1 sets out the scope of the GloBE Rules. The GloBE Rules will apply to the Constituent 


Entities of an MNE Group that meets the consolidated revenue threshold as set out in Article 1.1. Article 1.1 
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is modified by Article 6.1 which sets out further rules clarifying the application of the consolidated revenue 


threshold in the case of mergers and de-mergers. 


Charging provisions 


5. Chapter 2 contains the operating mechanics for the IIR and the UTPR. The IIR is the primary rule 


that is applied by a Parent Entity within the MNE Group to that Parent Entity’s Allocable Share of Top-up 


Tax of any LTCE. The IIR incorporates a top-down approach which ensures priority in the application of 


the IIR is given to the Parent Entity at the highest point in the ownership chain. Under this approach, an 


Intermediate Parent Entity shall not apply the IIR where it is controlled by another parent entity further up 


the ownership chain that is subject to a Qualified IIR. However, the top-down approach has some 


exceptions (e.g. split-ownership rules). In order to avoid double taxation in these cases, the IIR includes 


an offset mechanism that allows the Parent Entity to reduce the Top-up Tax otherwise payable under the 


IIR where that tax is brought into charge by another Parent Entity.  


6. The UTPR operates as a backstop to the IIR, applying only in specific circumstances where the 


Top-up Tax is not brought into charge under an IIR. The application of a UTPR in a UTPR Jurisdiction shall 


result in that jurisdiction imposing an additional cash tax expense on the Constituent Entities of an MNE 


Group that is equal to the UTPR Top-up Tax Amount. Chapter 2 sets out the rules for calculating the UTPR 


Top-up Tax Amount for each Low-Tax Jurisdiction and the mechanism used to allocate the UTPR Top-up 


Tax Amount to a UTPR Jurisdiction. 


Calculating ETR on a jurisdictional basis  


7. Chapter 3 sets out the mechanics for calculating a Constituent Entity’s GloBE Income or Loss. The 


starting point for this calculation is the financial accounting net income or loss determined for the 


Constituent Entity in the preparation of the Consolidated Financial Statements for the Fiscal Year. The 


GloBE Rules use the Entity’s financial accounting net income or loss as the starting point for determining 


GloBE Income or Loss because it provides a uniform measure of income that can be applied in all 


jurisdictions. Moreover, because it draws on information already used in the preparation of Consolidated 


Financial Statements, it reduces the MNE Group’s compliance costs. In order to account for certain 


permanent differences between accounting and the GloBE tax base, the GloBE Rules then adjust this 


amount to arrive at that Entity’s GloBE Income or Loss. Chapter 3 further includes mechanisms for 


allocating income between a Main Entity and a PE and between a tax transparent entity and its owners. 


The exclusion for International Shipping Income set out in Article 3.3 provides an exclusion for income 


derived from international shipping based on the scope of Article 8 of the OECD Model Tax Convention 


(OECD, 2017[1]). 


8. Chapter 4 sets out the mechanics for determining the amount of Covered Taxes on the GloBE 


income of each Constituent Entity. The Covered Tax calculation is done in a number of steps. The first 


step takes the current taxes determined for the Constituent Entity for the Fiscal Year and then adjusted 


this amount to arrive at that Entity’s Adjusted Covered Taxes. These adjustments include adjustments 


based on the principles of deferred tax accounting to address differences in the timing of the recognition 


of income and expense. The GloBE Rules include deferred tax accounting adjustments to the current tax 


amount to prevent permanent differences in the GloBE tax liability from arising solely due to timing 


differences. The GloBE Rules rely on deferred tax accounting principles to address timing differences 


because they address timing issues as they arise and in a more targeted and refined manner than other 


approaches, such as carry-forwards. This approach also reduces compliance costs because it draws on 


information and accounting systems the MNE Group already uses for other purposes. This Chapter also 


includes mechanisms designed to ensure that certain cross-border taxes (such as Controlled Foreign 


Company (CFC) taxes) are appropriately allocated to the jurisdiction where the income arises. Chapter 4 
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also includes a mechanism for dealing with post-filing adjustments in respect of changes relating to a local 


tax liability. 


9. Chapter 5 sets out the steps to be taken in determining the amount of Top-up Tax of each LTCE. 


First, a Constituent Entity’s aggregates its net income and Adjusted Covered taxes with those of other 


Constituent Entities located in the same jurisdiction to determine the ETR and Top-up Tax Percentage for 


each jurisdiction. If that jurisdiction is a Low-Tax Jurisdiction then the Substance-based Income Exclusion 


is applied to the total GloBE Income in the jurisdiction in order to determine the Excess Profits in that 


jurisdiction. The Top-up Tax Percentage is then applied to such Excess Profit in order to determine the 


Top-up Tax for each Low-Tax Jurisdiction. The final step is then to allocate such jurisdictional Top-up 


Taxes to the Constituent Entities in the Low-Tax Jurisdiction, which is where the chapter connects back 


with Chapter 2. Special rules apply in respect of minority owned groups. Chapter 5 further includes a de 


minimis exclusion for the Constituent Entities located in the same jurisdiction when their aggregated 


revenue and income does not exceed certain thresholds. 


Reorganisations and special ownership structures 


10. The consequences of a transfer of part or all of the Controlling Interests, or transfer of assets and 


liabilities, of a target Constituent Entity are addressed through a number of specific rules in Chapter 6. 


These rules include specific rules for the application of the consolidated revenue threshold to MNE Groups 


after a merger or demerger. They further provide for the apportionment of the target’s GloBE Income and 


Covered Taxes and the value of deferred tax assets and deferred tax liabilities between the seller and 


purchaser as well as rules for calculating the tax base of the assets and liabilities of the target entity. 


Chapter 6 also includes special rules for JVs that bring the MNE Group’s share of the JV income into scope 


of the GloBE Rules and special rules for Multi-parented MNE Groups. 


Tax neutrality and distribution regimes  


11. Chapter 7 provides specific rules that apply to certain tax neutrality and distribution regimes in 


order to avoid unintended outcomes under the GloBE Rules. These rules include special rules for reducing 


the GloBE Income of UPEs that are Tax Transparent Entities or subject to a Deductible Dividend Regime 


and whose owners are subject to taxation above the Minimum Rate on the UPE’s GloBE Income. The 


rules also contain special rules for the computation of the ETR of a controlled Investment Entity and certain 


elections in respect of such Entities. Finally, the chapter contains special rules related to Distribution Tax 


Systems. 


Administration and Transition rules 


12. Chapter 8 sets out certain provisions in respect of the administration of the GloBE Rules. This 


includes the information that must be filed by the relevant Constituent Entities to demonstrate compliance 


with the GloBE Rules under Article 8.1. Chapter 8 also provides for the possibility of safe harbours and the 


issuance of administrative guidance to reduce compliance burdens, including duplicative reporting, where 


possible. Agreed safe harbours are set out in Annex A of this document. Chapter 9 provides transition 


rules including rules for taking into account losses and other tax attributes that arose prior to the application 


of the GloBE Rules.  
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Defined terms 


13. Chapter 10 sets out definitions of terms used in the GloBE Rules, and provides rules in Article 10.2 


to define Flow-through Entities, Tax Transparent Entities, Reverse Hybrid Entities, and Hybrid Entities. 


Article 10.3 sets out the rules for determining the location of an Entity for the purposes of applying the 


GloBE Rules. 


Co-ordination and consistency requirements under common approach. 


14. The GloBE Rules are intended to be implemented as part of a common approach. A jurisdiction 


that joins the common approach is not required to adopt the GloBE Rules but, if it chooses to do so, it 


agrees to implement and administer them in a way that is consistent with the outcomes provided under the 


GloBE Rules and this Commentary. Consistency in the implementation and administration of the GloBE 


Rules is intended to result in a transparent and comprehensive system of taxation that provides predictable 


outcomes for MNEs and avoids the risk of double or over-taxation. 


Scope 


15. The limitations on scope in Article 1.1 play an important role in the co-ordination mechanics for the 


GloBE Rules by ensuring that the application of the rules in one jurisdiction does not come into conflict 


with the intended outcomes under the GloBE Rules in another jurisdiction. For example, if a jurisdiction 


were to set a lower revenue threshold for the application of the UTPR under its domestic law this would 


cause the UTPR to operate as the primary rule for those MNE Groups that were above this domestic 


threshold but below the agreed GloBE threshold, resulting in outcomes that were contrary to the basic 


design of the GloBE Rules and undermining the expected outcomes for MNEs headquartered in 


jurisdictions that have adopted a Qualified IIR.  


16. Equally, however, a co-ordinated approach to the GloBE Rules does not prevent those jurisdictions 


that adhere to the common approach from introducing additional measures to tax their own domestic 


taxpayers in respect of the foreign income of their subsidiaries and branches, provided those rules do not 


come into conflict with the intended outcomes under the GloBE Rules. For example, the introduction of a 


tax in respect of income of foreign subsidiaries that was similar to the IIR, but applied only to the foreign 


income of smaller locally headquartered MNE Groups (i.e. MNE Groups with annual consolidated revenues 


below the threshold in Article 1.1), would not be contrary to the design of the GloBE Rules or undermine 


the rule order that had been agreed as part of the common approach. 


Currency conversion  


17. The GloBE Rules set out a number of monetary thresholds that are denominated in the Euro 


currency. These include the consolidated revenue threshold in Article 1.1 and the De Minimis Exclusion in 


Article 5.5. The use of monetary thresholds can give rise to co-ordination issues where jurisdictions set 


these monetary thresholds in a currency other than Euros or when MNE Groups that are subject to the 


GloBE Rules prepare their Consolidated Financial Statements in a currency other than one referenced in 


the applicable domestic law.  


17.1. In addition, to ensure the co-ordination and consistency of an MNE Group’s GloBE calculations in 


each jurisdiction, MNE Groups will be required to undertake their GloBE calculations for each relevant 


jurisdiction in the presentation currency of their Consolidated Financial Statements. The presentation 


currency of the MNE Group is the currency in which its Consolidated Financial Statements are presented. 


This requirement applies regardless of the local currency of the relevant jurisdiction.  
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17.2. Depending on the accounting and consolidation processes within an MNE Group, many of the 


amounts needed for GloBE computations will have been translated to the presentation currency based on 


the Authorised Financial Accounting Standard in connection with the preparation of the Consolidated 


Financial Accounts. Other amounts that are relevant to the GloBE calculations will not have been translated 


for purposes of the Consolidated Financial Statements, either because those amounts do not exist in 


presentation currency or because the amounts are translated at the aggregate level for GloBE computation 


purposes post accounting consolidation (i.e., not at the Constituent Entity level). These amounts will need 


to be translated to the presentation currency specifically for GloBE computation purposes. An MNE Group 


must translate amounts necessary for the GloBE calculations to the presentation currency pursuant to the 


relevant currency translation principles of the Authorised Financial Accounting Standard used to prepare 


its Consolidated Financial Statements (for example, IAS 21 or ASC 830), regardless of whether such 


translations are required for preparation of the Consolidated Financial Statements or for other financial 


accounting purposes.    


17.3. After the amount of Top-Up Tax allocable (or equivalent adjustment) to a Constituent Entity in 


accordance with Chapter 2 of the GloBE Rules in the MNE Group's presentation currency has been 


determined, jurisdictions are free to apply their own foreign currency translation rules to convert the Top-


up Tax liability due in their jurisdiction into local currency, as long as the exchange rate used is reasonable 


and relevant to the Fiscal Year. Jurisdictions may choose to adopt any reasonable foreign exchange 


translation basis, including (but not restricted to): 


a. The average foreign exchange rate for the Fiscal Year; 


b. The foreign exchange rate on the last day of the Fiscal Year; or 


c. The foreign exchange rate on the date payment is required. 


17.4. While jurisdictions are free to choose any foreign exchange translation basis, it is recommended 


that specific rules are adopted in domestic legislation to give MNE Group’s certainty to comply with the 


GloBE Rules.  


Monetary thresholds set in local currency 


18. The monetary thresholds under the GloBE Rules are set in Euros. In order to avoid the risk of 


differences in the application of GloBE Rules among jurisdictions it is recommended that jurisdictions 


implementing the GloBE Rules also use the Euro currency in their domestic legislation when setting their 


own thresholds. However, some jurisdictions that implement the GloBE Rules may face legal or practical 


impediments to using a foreign currency when setting their own monetary thresholds under domestic 


legislation. In these cases, a jurisdiction may provide for a threshold in its domestic currency but it should 


re-base the local currency threshold every year in order to minimise the difference between the local 


threshold and those set by other countries.  


19. For those jurisdictions that introduce the GloBE Rules into their legislation using local currency 


thresholds other than Euros, the preferred approach would be for those jurisdictions to use a consistent 


methodology to re-base their local currency. Therefore, jurisdictions should rebase their non-Euro 


denominated thresholds annually, based on the average foreign exchange rate for the month of December 


determined by the foreign exchange reference rates as quoted by the European Central Bank (ECB) and 


apply the rebased thresholds to any Fiscal Year that starts on (or by reference to) any day of the following 


calendar year. Where the local currency of the jurisdiction is not quoted in the foreign exchange reference 


rates of the ECB or the jurisdiction faces legal or practical impediments to using such exchange rate when 


setting their own monetary thresholds under domestic legislation, the jurisdiction should rebase their non-


Euro denominated thresholds based on the average foreign exchange rate for the month of December as 


quoted by the jurisdiction’s Central Bank. 
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19.1. The rebasing rule described above only applies for the purposes of rebasing the following The 


thresholds in the domestic legislation of an implementing jurisdiction and not for the purposes of translating 


amounts from the Consolidated Financial Statements to the relevant currency that the threshold is 


denominated in domestic legislation:  


a. Articles 1.1, 1.2, and 6.1.1 – which refer to revenue included in the Consolidated Financial 


Statements equal to or greater than EUR 750 million.  


b. Article 3.1.3 – which refers to permanent differences in excess of EUR 1 million.  


c. Articles 4.6.1 and 4.6.4 – which refer to an aggregate decrease of less (Article 4.6.1) or more 


(Article 4.6.4) than EUR 1 million in the Adjusted Covered Taxes.  


d. Articles 5.5.1(a) and (b) – which refer to Average GloBE Revenue of less than EUR 10 million and 


Average GloBE Income or Loss of less than EUR 1 million.  


e. Article 9.3.2 – which refers to the sum of the Net Book Values of Tangible Assets not exceeding 


EUR 50 million.  


f. Article 10.1, “Material Competitive Distortion” – which refers to an aggregate variation of greater 


than EUR 75 million in a Fiscal Year. 


g. Article 10.1, “Policy Disallowed Expenses” – which refers to expenses accrued by the Constituent 


Entity for fines and penalties that equal or exceed EUR 50 000. 


h. Any Euro-denominated threshold incorporated into the Commentary of the GloBE Rules through 


Administrative Guidance. 


19.2. Where the relevant Article is a threshold that references previous Fiscal Years, the foreign 


exchange rate for each individual year for the purposes of determining the relevant threshold translated 


into local currency will be based on the average foreign exchange rate for December of the calendar year 


immediately preceding the calendar year in which such previous Fiscal Year starts and not a single foreign 


exchange rate applied for the purposes of all the relevant Fiscal Years. For example, Article 1.1 sets out 


that the GloBE Rules apply to Constituent Entities that are members of an MNE Group that has annual 


revenue of EUR 750 million or more in the Consolidated Financial Statements of the Ultimate Parent Entity 


(UPE) in at least two of the four Fiscal Years immediately preceding the tested Fiscal Year. Assuming the 


tested Fiscal Year is 2026 and the jurisdiction expresses the threshold in local currency, then for the 


purposes determining whether the MNE Group’s revenues exceeded the threshold, the MNE Group’s 


revenues would need to exceed the threshold in two of the four years based on the annually translated 


rates outlined below, rather than applying a single foreign exchange rate to all the Fiscal Years in question:  


a. For the 2022 Fiscal Year – EUR 750 million translated into local currency based on the average 


foreign exchange rate for the month of December 2021 determined by the foreign exchange 


reference rates as quoted by the ECB.  


b. For the 2023 Fiscal Year – EUR 750 million translated into local currency based on the average 


foreign exchange rate for the month of December 2022 determined by the foreign exchange 


reference rates as quoted by the ECB.  


c. For the 2024 Fiscal Year – EUR 750 million translated into local currency based on the average 


foreign exchange rate for the month of December 2023 determined by the foreign exchange 


reference rates as quoted by the ECB.  


d. For the 2025 Fiscal Year – EUR 750 million translated into local currency based on the average 


foreign exchange rate for the month of December 2024 determined by the foreign exchange 


reference rates as quoted by the ECB. 


20. As noted further below, an MNE Group that prepares its Consolidated Financial Statements in a 


different currency from the one used by the domestic legislation will still need to translate the results of 


those financial statements into that currency to determine whether (and how) the MNE Group is subject to 
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the GloBE Rules in that jurisdiction. This translation can only be made at the end of the MNE Group’s 


Fiscal Year. Nevertheless, a jurisdiction can minimise the potential for uncertainty by ensuring that the 


methodology for re-basing currency thresholds provides MNE Groups with certainty as to what those 


thresholds will be at the beginning of the relevant Fiscal Year.  


20.1. To minimise potential distortions and to ensure consistent application of the monetary thresholds 


in the GloBE Rules, the MNE Group must translate the relevant threshold amounts from its presentation 


currency to the currency used in the implementing jurisdiction's domestic law based on the same average 


foreign exchange rate for the December month of the calendar year prior to the commencement of the 


relevant Fiscal Year. The average foreign exchange rate for the December month of the previous Fiscal 


Year will be determined by: 


a. If the domestic threshold is expressed in EUR - the foreign exchange reference rates as quoted by the 


European Central Bank (ECB). Where the ECB does not provide a foreign exchange reference rate 


for the local currency of a jurisdiction, the average foreign exchange rate will be determined by that 


quoted by the implementing jurisdiction’s Central Bank.    


b. If the domestic threshold is expressed in a non-EUR currency - the average foreign exchange rate will 


be determined by that quoted by the implementing jurisdiction’s Central Bank. 


20.2. Similar to the explanation provided in paragraph 19.2 above, where a threshold amount has been 


calculated in relation to the previous Fiscal Year, MNE Groups will not be required recalculate and 


retranslate the amount based on the December average exchange rate applicable to the current Fiscal 


Year. That is, the amount of revenue of the MNE Group (for example, EUR 750 million) for the Fiscal Year 


commencing in 2023, translated into local currency based on the average foreign exchange rate for the 


month of December 2022 determined by the foreign exchange reference rates as quoted by the ECB, will 


remain the same for local currency purposes, for the purposes of calculations (for example, Article 1.1) for 


future Fiscal Years.   


20.3. Where a jurisdiction does not rely European Central Bank’s exchange rates, to assist taxpayers in 


undertaking the necessary foreign exchange translations, it is recommended that jurisdictions make the 


average rates calculated by reference to the jurisdiction’s Central Bank quoted rates for the month of 


December publicly available.   


20.4. It is recognised that this translation requirement may lead to counter-intuitive outcomes for MNE 


Groups. For example, MNE Group members in a jurisdiction may have an accounting functional currency 


in local currency. Under Article 3.1.3, a Constituent Entity in its financial accounts (expressed in the local 


currency, for example GBP) may have permanent differences below the rebased GBP equivalent of EUR 


1 million. However, because the permanent differences are required to be translated to the MNE Group’s 


presentation currency (for example, USD) based on the average rate of the Period and then translated 


from USD to GBP based on the December average of the previous Fiscal Year, it may be the case that 


due to foreign exchange effects, the permanent differences exceed the rebased GBP equivalent of EUR 1 


million. Similarly, the foreign exchange translation rules may also have the opposite effect. However, given 


the fundamental importance that the GloBE monetary thresholds apply consistently across implementing 


jurisdictions, such outcomes are considered acceptable to give certainty to MNE Groups and tax 


administrations in the application of the GloBE Rules to a Covered Group for a Fiscal Year. 


Co-ordination rule in the event of differences in thresholds as a result of local currency 


fluctuations 


21. In the rare circumstances where there are differences in the application of a threshold in one 


jurisdiction from other jurisdictions and in the determination of the GloBE tax base, these differences could 


potentially, in turn, have adverse implications for co-ordination and rule order. Such differences could result 


in a jurisdiction applying the charging provisions under Chapter 2 in circumstances that were not 
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contemplated by the GloBE Rules, thereby undermining the expected outcomes for another jurisdiction 


that has also adopted these rules. 


22. Accordingly, jurisdictions that implement monetary thresholds in a currency other than Euros must 


create provision in their law to ensure that any such differences do not result in outcomes that are 


inconsistent with the common approach and the intended outcomes under the Model Rules and this 


Commentary. Co-ordination mechanisms consistent with the common approach may be considered as 


part of the Implementation Framework which will set out a process for assessing whether the domestic 


rules meet the qualification standards for a Qualified IIR, UTPR or Domestic Minimum Top-up Tax.  


MNE Groups using a currency different to the local currency under domestic law  


23. Regardless of whether the currency used to determine monetary thresholds under the GloBE 


Rules is set in Euros or in some other currency, it will also be necessary for an MNE Group that prepares 


its Consolidated Financial Statements in a currency that is different from the one set by the domestic 


legislation to translate the results of those financial statements into the local currency to determine whether 


(and how) the MNE Group is subject to the GloBE Rules in that jurisdiction. The MNE Group must convert 


the relevant amounts included in their Consolidated Financial Statements into local currency using an 


agreed methodology that provides a level playing field for MNEs and maximises consistency in outcomes 


across jurisdictions. For instance, if the domestic law of the UPE Jurisdiction sets the revenue threshold in 


Country A currency but the Consolidated Financial Statements are prepared in Country B currency then 


the consolidated revenue should be converted from Country B to Country A currency using the same 


methodology required under the GloBE Rules in other jurisdictions and applied by other MNE Groups in 


order to determine whether the consolidated revenue threshold has been met.  


24. As part of the GloBE Implementation Framework, jurisdictions will evaluate the development of 


preferred methodologies for re-basing local currency thresholds and currency conversion, which meet their 


domestic legal requirements while providing sufficient certainty in the application of the rules and avoiding 


unnecessary discrepancies in the scope or operation of the GloBE Rules between different jurisdictions. 


  







   17 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


References 


 


OECD (2017), Model Tax Convention on Income and on Capital: Condensed Version 2017, 


OECD Publishing, Paris, https://dx.doi.org/10.1787/mtc_cond-2017-en. 


[1] 


 


 







18    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


1. Chapter 1 determines which MNE Groups and Group Entities are subject to the GloBE Rules. 


Article 1.1 provides that the GloBE Rules will apply to the Constituent Entities of an MNE Group with 


consolidated revenues of at least EUR 750 million in at least two of the four prior Fiscal Years. Article 1.1 


is modified by Article 6.1 which sets out further rules clarifying the application of the consolidated revenue 


threshold in the case of mergers and de-mergers. 


2. Chapter 1 also includes a number of key definitions that are used to determine when an Entity or 


collection of Entities constitutes a Group and when that Group qualifies as an MNE Group. A broad 


definition of Entity in Chapter 10 ensures that the term captures separate legal persons as well as 


arrangements such as partnerships and trusts. As discussed further below in the Commentary to 


Article 1.2, Entities form a Group when they are under common control such that their income is (or would 


be) included in the same Consolidated Financial Statements. The term Constituent Entity is then used to 


identify the Group Entities that are subject to the GloBE Rules. In this context, an Entity with one or more 


PEs is divided into separate Constituent Entities. The Chapter also sets out those Entities (Excluded 


Entities) that are excluded from the rules. Further definitions which supplement the meaning of these terms 


are included in Chapter 10. 


Article 1.1 - Scope of GloBE Rules  


3. Article 1.1 limits the application of the GloBE Rules to MNE Groups whose annual consolidated 


revenues in at least two of the four preceding Fiscal Years equal or exceed EUR 750 million. These scope 


rules ensure that smaller Groups and purely domestic Groups remain unaffected by the GloBE Rules. The 


Article also clarifies that Entities that are Excluded Entities are not subject to the GloBE Rules.  


Article 1.1.1 


4. Article 1.1.1 has two main elements: 


a. The first element restricts the operation of the GloBE Rules to the Constituent Entities of an MNE 


Group. The meaning of MNE Group and Constituent Entity is discussed further in the Commentary 


to Article 1.2 and Article 1.3. 


b. The second element is a revenue threshold based on that used in the CbCR rules. This threshold 


limits the application of the rules to those MNE Groups with consolidated revenue of at least 


EUR 750 million in at least two of the four preceding Fiscal Years. The operation of this revenue 


threshold is discussed further below. 


5. The consolidated revenue threshold reflects cost / benefit considerations within the context of the 


overall tax policy rationale of the GloBE Rules. By restricting the rules to those MNE Groups that meet the 


requirements of Article 1.1, the compliance and administration costs of adopting a co-ordinated global 


minimum tax are minimised, while preserving the overall impact and revenue benefits. Using the same 


monetary threshold as that used for CbCR purposes also limits the incremental compliance costs 


associated with the introduction of the GloBE Rules and will make it easier for tax administrations to monitor 


compliance with the rules based on existing information collection and exchange systems. 


1 Scope 
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6. The consolidated revenue threshold applies to the revenue that is reported in the Consolidated 


Financial Statements of the MNE Group. The threshold uses a two-out-of-four-years test in order to reduce 


volatility in the application of the rules. Where the MNE Group has EUR 750 million or more of reported 


revenue in at least two Fiscal Years in the four-year period immediately preceding the tested Fiscal Year, 


the Constituent Entities that make up the MNE Group will be within the scope of the GloBE Rules. Note 


that consolidated revenue for the current year (i.e. the tested Fiscal Year) is not factored into the four-year 


calculation. Excluding the current year’s results from the revenue threshold test ensures that an MNE 


Group knows, at the beginning of the tested Fiscal Year, whether it will be subject to the GloBE Rules in 


that year.  


7. In a limited number of cases, Consolidated Financial Statements may not be available in respect 


of the four Fiscal Years immediately preceding the tested Fiscal Year. This could happen because the 


Entities that make-up the Group may have been recently created, so that there are no financial statements 


for Entities in any prior year or because, prior to the tested Fiscal Year, the Entities forming the Group were 


standalone Entities that are not required to consolidate. Article 6.1.1(b) deals with the latter situation. 


Where an Entity is brought under common control with another Entity to form a Group, the consolidated 


revenue threshold for a prior year is met if the sum of the revenues in the financial statements of each 


Entity is equal or greater than EUR 750 million (see Commentary on Article 6.1.1(b)).  


8. In those cases where the Entities forming the Group were recently created such that there are no 


financial statements for the Group in prior years, then the third year is the first year in which the GloBE 


Rules can apply, since, at that point, there will be two prior years to test. If the revenue threshold is met for 


the two prior years, the Group will be within the scope of the GloBE Rules in year three notwithstanding 


that the Group does not have four prior years of consolidated financial statements.  


9. For instance, in Year 1, A Co and B Co are incorporated and form the AB Group. Consolidated 


financial statements are prepared for the AB Group. In Years 1 and 2, the AB Group has consolidated 


revenue of EUR 750 million. In this case, the AB Group is not within the scope of the GloBE Rules in 


Years 1 and 2 because Article 1.1.1 requires the AB Group to have consolidated revenues of 


EUR 750 million or more in at least two of the four Fiscal Years preceding the tested Fiscal Year. In Year 3, 


the consolidated revenue threshold has been met because in the consolidated revenue of the AB Group 


equals EUR 750 million two Fiscal Years preceding the tested Fiscal Year (Year 3).  


Revenue threshold applies to the consolidated revenue  


10. The revenue threshold takes into account the consolidated revenue as reported in the 


Consolidated Financial Statements of the Group. The definition of Consolidated Financial Statements in 


Article 10.1 includes a requirement that these statements are prepared in accordance with an Acceptable 


Financial Accounting Standard and a deeming provision to address those situations where the MNE Group 


is only a single Entity with foreign branch operations or does not otherwise prepare Consolidated Financial 


Statements under such a standard.  


10.1. As stated in paragraph 4, the Article 1.1 revenue threshold is based on that used in the CbCR 


rules. The GloBE and CbCR revenue thresholds are not identical, however. For example, Article 1.1 is 


based on the MNE Group’s revenues in two of the past four years. Nevertheless, both thresholds are 


applied based on the annual revenue taken from the profit and loss statement of the MNE Group’s 


consolidated financial statements. This naturally means that the definition of revenue for both purposes is 


derived from the financial accounting standard used in the MNE Group’s consolidated financial statement.  


10.2. Applying the revenue threshold based on the revenues shown in profit and loss statement of the 


consolidated financial statement reduces the burden of determining whether an MNE Group is within the 


scope of the GloBE Rules. The MNE Group only has to look at its consolidated profit and loss statements, 


which are often already prepared for another purpose, to determine its total annual revenues. However, 


financial accounting standards have different requirements for how revenue must be presented in the 
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consolidated profit and loss statement. Some standards provide more flexibility to the MNE Group than 


others. Because of this flexibility, revenues as defined in the financial accounting standard may be 


presented in different ways by different MNE Groups. Some may present all revenues on a single line and 


others may identify and separately present various types of revenues. Further, depending on the financial 


accounting standard used, some items (e.g. extraordinary or non-recurring items; investment income for 


insurance companies) may be segregated and presented separately from revenues by some MNE Groups 


and included and presented as part of revenues by others. These different standards and practices for 


presenting revenues in the consolidated income statement could create a lack of uniformity in applying the 


Article 1.1 threshold. In order to increase certainty and uniformity in the application of the GloBE Rules, 


the definition of revenues for the purpose of Article 1.1 should be further clarified. 


10.3. For purposes of Article 1.1 of the GloBE Rules, revenue includes the inflow of economic benefits 


arising from delivering or producing goods, rendering services, or other activities that constitute the MNE 


Group’s ordinary activities. The revenue amounts shall be determined in line with the relevant accounting 


standard, which may allow for netting for discounts, returns and allowances, but in any event before 


deducting cost of sales and other operating expenses; these amounts will typically be reflected at the top 


of the profit and loss statement. If different types of revenue are separately presented in the consolidated 


profit and loss statement of the consolidated financial statements, they must be aggregated for purposes 


of Article 1.1. 


10.4. In addition, revenue for the purpose of Article 1.1 shall include net gains from investments (whether 


realised or unrealised) reflected in the profit and loss statement of the consolidated financial statements 


and income or gains separately presented as extraordinary or non-recurring items. If the MNE Group’s 


consolidated profit and loss statement presents gross gains from investments and gross losses from 


investments separately, the MNE Group shall reduce revenues by the amount of such gross losses to the 


extent of gross gains from investments in determining revenues for purposes of Article 1.1. This ensures 


that an MNE Group is not disadvantaged in the application of the Article 1.1 threshold test by a financial 


accounting standard that requires gains and losses to be presented separately in the profit and loss 


statement. 


10.5. For financial entities, which may not record gross amounts from transactions in their financial 


statements with respect to certain items, the item(s) considered similar to revenue under the Ultimate 


Parent Entity’s financial accounting standards should be used in the context of financial activities. Those 


items could be labelled as ‘net banking product’, ‘net revenues’, or others depending on the financial 


accounting standard. For example, if the income or gains from a financial transaction, such as an interest 


rate swap, is appropriately reported on a net basis under the Ultimate Parent Entity’s financial accounting 


standards, the term ‘revenue’ means the net amount from the transaction. 


10.6. Example 1: MNE Group A is a manufacturing company, and it has generated ancillary interest 


income outside its ordinary activities.  The interest income is recorded in MNE Group A’s profit and loss 


statement as Interest Income, below Cost of Goods Sold and Selling, General and Administrative 


Expenses.  Therefore, interest income shall not be included in MNE Group A’s revenue for the purpose of 


Article 1.1.   


10.7. Example 2: MNE Group B engages in manufacturing, sale, and leasing of industrial equipment. In 


its ordinary course of business, MNE Group B offers its customers loans when they purchase its 


equipment; MNE Group B reports interest and leasing income as part of Net Revenues in its profit and loss 


statement.  In this case, interest and leasing income shall be included in MNE Group B’s revenue for the 


purpose of Article 1.1. 


11. Where the income of an Entity is consolidated with that of an MNE Group, then the threshold in 


Article 1.1.1 is applied to the total amount of the Entity’s revenue that is reflected in the Consolidated 


Financial Statements of the Group, even if a portion of the interests in that Group Entity is owned (directly 


or indirectly) by minority interest holders. In accounting terms, this means that the revenues taken into 
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account in the determination of the MNE Group’s total revenue under the consolidated revenue threshold 


should be the one reflected in the Consolidated Financial Statements and should not be reduced by the 


amount attributable to minority interest holders. The threshold applies based on the consolidated revenue 


of the MNE Group, not the aggregate of the revenues of each Group Entity. In other words, revenues from 


transactions with other Group Entities that are eliminated in the consolidation process are excluded from 


the revenue threshold test. 


12. Although, as described in further detail below in the Commentary to Article 1.1.3 and Article 1.5, 


an Excluded Entity is not a Constituent Entity (and is, therefore, not subject to the GloBE Rules), an 


Excluded Entity will qualify as a Group Entity for purposes of determining the revenue threshold to the 


extent its income is consolidated with the rest of the Group. In this case, the revenue of that Excluded 


Entity must be taken into account in applying the consolidated revenue threshold. This ensures consistency 


with the threshold for reporting under CbCR and avoids requiring additional rules to address the treatment 


of revenues attributable to transactions between the Excluded Entity and the rest of the Group (including 


anti-avoidance rules to protect against fragmentation).  


13. In cases where the revenue threshold in a jurisdiction’s domestic law is set in a currency other 


than the Euro and the revenue threshold is revised on a yearly basis, the applicable revenue threshold for 


the Fiscal Year is the last revenue threshold in effect as of the beginning of the Fiscal Year. As discussed 


in paragraphs 19.1 through 19.2, jurisdictions will be required to re-base non-EUR denominated thresholds 


annually, based on the average exchange rate of the December of the previous calendar year. For 


example, Country A rebases its revenue threshold in local currency in January of each year based on the 


average rate of the December of the previous calendar year, effective for Fiscal Years beginning on or 


after 1 January. The MNE Group has a Fiscal Year that starts on 1 July 2024 and ends on 30 June 2025. 


The MNE Group applies the revenue threshold that is in effect on 1 July 2024.  


13.1. At the end of the Fiscal Year commencing 1 July 2024, the MNE Group will need to determine 


whether it meets the relevant GloBE monetary thresholds in the jurisdiction. If the presentation currency of 


the MNE Group’s Consolidated Financial Statements differs from the currency in which the GloBE 


monetary thresholds are expressed in the jurisdiction’s domestic law, the MNE Group will be required to 


translate the amount from the presentation currency to the currency prescribed in the jurisdiction’s 


domestic law based on the average exchange rate of the December month of the calendar year 


immediately preceding the start of the MNE Group’s Fiscal Year. Following the example in paragraph 13 


above, for the Fiscal Year commencing 1 July 2024, the MNE Group would use the average exchange 


rate for December 2023 in translating its revenue to local currency to apply the relevant threshold.    


13.2. In some cases, an MNE Group may maintain the financial accounts of some Constituent Entities 


based on a different fiscal year than the UPE’s Fiscal Year. For example, the UPE and other Constituent 


Entities in the MNE Group may maintain their financial accounts based on a 31 December Fiscal Year and 


the foreign subsidiary Constituent Entities may maintain their financial accounts based on a 30 November 


Fiscal Year. In such cases, MNE Groups may apply different accounting conventions in the preparation of 


the Consolidated Financial Statements depending upon the rules of the financial accounting standard used 


in the Consolidated Financial Statements.  


13.3. Some MNE Groups will incorporate the Constituent Entity’s financial accounting results for its fiscal 


period into the Consolidated Financial Statements. Thus, in the foregoing example, the UPE would include 


in its Consolidated Financial Statements the income and taxes of each foreign Constituent Entity for its 30 


November Fiscal Year that ends within the UPE’s 31 December Fiscal Year. In that case, some of the 


income or expenses reported in the Consolidated Financial Statements will be attributable to transactions 


before the beginning of the UPE’s Fiscal Year.  


13.4. Other MNE Groups will segregate the income of the Constituent Entity based on the UPE’s Fiscal 


Year and combine the amounts from the Constituent Entity’s two fiscal years that straddle the UPE’s Fiscal 


Year. Thus, in the foregoing example, the Constituent Entity would combine the income and expenses 
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from the last 11 months of the fiscal year that ends within the UPE’s Fiscal Year (i.e. January through 


November) with those of the first month of the fiscal year that begins in the UPE’s Fiscal Year (i.e. 


December) and include the resulting combined amounts in the Consolidated Financial Statements. 


13.5. The Fiscal Year for purposes of the GloBE Rules is generally the accounting period used by the 


UPE in the preparation of its Consolidated Financial Statements. See Article 10.1. When some Constituent 


Entities of an MNE Group maintain their financial accounts on a different fiscal year as described above, 


the GloBE computations for the UPE’s Fiscal Year will be based on the method to address the discrepancy 


in the fiscal years that is used by the MNE Group in its Consolidated Financial Statements. Accordingly, 


for those MNE Groups that simply include the results of the Constituent Entity’s fiscal year in the 


Consolidated Financial Statements, those are the amounts that must be used for GloBE computations. On 


the other hand, for those MNE Groups that determine the Constituent Entity’s financial results for the UPE’s 


Fiscal Year and include those results in the Consolidated Financial Statements, those are the amounts 


that must be used for GloBE computations. 


13.6. In other situations, a Constituent Entity may have a different fiscal year than the UPE and it is not 


included in the Consolidated Financial Statements, for example, where the Constituent Entity is excluded 


from the Consolidated Financial Statements on materiality grounds. In these cases, the MNE Group may 


be relying on Article 3.1.3 to determine the Financial Accounting Net Income or Loss of the Constituent 


Entity. Further, a Joint Venture or JV Group of the MNE Group may also maintain its financial accounts on 


a fiscal year different from the UPE’s Fiscal Year. 


13.7. The GloBE Rules apply based on the Fiscal Year of the UPE. Where the financial accounts of a 


Constituent Entity are maintained on a fiscal year different from the UPE’s Fiscal Year and are not included 


in the Consolidated Financial Statements, the GloBE computations for the Constituent Entity’s Fiscal Year 


must be made based on the financial accounting period that ends during the UPE’s Fiscal Year. Similarly, 


where a Joint Venture or JV Group’s financial accounts are maintained on a different fiscal year, the GloBE 


computations for the Joint Venture or JV Group’s Fiscal Year must be made based on the financial 


accounting period that ends during the UPE’s Fiscal Year. This will ensure that the data necessary to 


determine the MNE Group’s Top-up Tax liability, if any, for a Reporting Fiscal Year is available when the 


GloBE Information Return for that Reporting Fiscal Year is due. 


13.8. For example, MNE Group-A owns Constituent Entity-B located in jurisdiction B. MNE Group A has 


a Reporting Fiscal Year that ends on 31 December.  Constituent Entity-B is not included in the 


Consolidated Financial Statements of MNE Group-A. The separate financial accounts of Constituent 


Entity-B are prepared using an Authorised Financial Accounting Standard and maintained on a fiscal year 


that ends on 30 November. For the Reporting Fiscal Year of 1 January 2024 to 31 December 2024, MNE 


Group-A shall use the separate financial statement of Constituent Entity-B that cover the period of 1 


December 2023 to 30 November 2024. 


Article 1.1.2 


14. Article 1.1.2 addresses cases where a Fiscal Year of an MNE Group is a period other than 


12 months. The Fiscal Year of the MNE Group is defined in Article 10.1 and is determined by reference to 


the annual accounting period of the UPE. The definition of Fiscal Year aligns with the test used in CbCR 


and ensures consistency in the application of the threshold for GloBE and CbCR purposes. 


15. The rule in Article 1.1.2 applies in cases where one or more of the immediately preceding Fiscal 


Years use a period other than 12 months. This paragraph states that the EUR 750 million revenue 


threshold has to be recalculated on a proportional basis to reflect the threshold for a period other than 


12 months. There are a number of ways that this recalculation can be made. For example, if the Fiscal 


Year of the MNE Group is comprised of nine months, then the local tax authority could require the revenue 


threshold to be correspondingly reduced by a quarter to capture a proportionate amount of revenue over 
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a nine-month period EUR 562.5 million (EUR 750 million/12 x 9). In order to reach the same outcome the 


group’s consolidated revenue could be adjusted upward on a pro-rata basis in order to reflect the 


consolidated group revenue that corresponds to a 12-month Fiscal Year. For example, if the Fiscal Year 


of the MNE Group is comprised of nine months and the consolidated revenue for the period is 


EUR 562.5 million, then the local tax authority could require the revenue to be grossed-up by the ratio of 


the number of months in the year to 12. Under these facts, the MNE Group’s consolidated revenue for the 


year for purposes of applying the threshold would be EUR 750 million (= EUR 562.5 million / [9/12]).  


Article 1.1.3 


16. Article 1.1.3 states that Entities that meet the definition of Excluded Entities are excluded from the 


GloBE Rules. These Entities are excluded from the definition of Constituent Entities, thereby taking them 


outside the scope of the GloBE Rules (except for purposes of calculating the revenue threshold). The 


various types of Excluded Entities are explained further below in the Commentary to Article 1.5. 


Article 1.2 - MNE Group and Group  


17. Article 1.2 defines the terms “MNE Group” and “Group” for the purposes of the GloBE Rules. These 


terms, which are used to determine the scope of the GloBE Rules under Article 1.1, perform two key 


functions. Firstly, they restrict the GloBE Rules to those Groups or Entities with foreign subsidiaries or 


branches. Second they define the degree of common ownership and control required for two or more 


entities to be members of the same Group. 


18. As described in the Commentary on Article 1.1, the Constituent Entities of a Group will not be 


subject to the GloBE Rules unless they are members of an MNE Group. Article 1.2.1 sets out the definition 


of an MNE Group. There are two elements to this definition:  


a. Whether two or more Entities form a Group is based on an accounting consolidation test. This 


consolidation test is determined based on the Consolidated Financial Statements prepared by the 


UPE. Subparagraph (d) of the definition of Consolidated Financial Statements in Article 10.1 


includes a deeming provision for those UPEs that do not prepare Consolidated Financial 


Statements. This provision requires the use of the financial statements that would have been 


prepared if the UPE had been required to prepare such statements in accordance with an 


Authorised Financial Accounting Standard that is either an Acceptable Financial Accounting 


Standard or another financial accounting standard that is adjusted to prevent any Material 


Competitive Distortions. 


b. A Group will be an MNE Group if it has one or more Entities or PEs located in a jurisdiction other 


than the UPE jurisdiction. 


19. The extended definition of Group in Article 1.2.3 ensures that the GloBE Rules also apply to a 


standalone Entity located in a jurisdiction that has one or more PEs located in another jurisdiction. 


Article 1.2.1 


20. Article 1.2.1 requires a UPE of the Group to have, directly or indirectly, at least one foreign 


subsidiary or PE before the Group will be considered an MNE Group. A single subsidiary or PE as defined 


by Article 10.1 (even one that does not earn income) located in a jurisdiction other than the one where the 


UPE is located is sufficient to bring a Group within the definition of an MNE Group. 
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Article 1.2.2 


21. Article 1.2.2 defines a Group based on an accounting consolidation test. A Group is comprised of 


Entities (including arrangements such as partnerships or trusts that prepare separate financial accounts) 


that are related through ownership or control and meet either of the requirements set out in paragraph (a) 


or (b) of Article 1.2.2. This definition is used for purposes of defining a Constituent Entity in Article 1.3. 


22. Paragraph (a) refers to a collection of Entities that are included in the Consolidated Financial 


Statements of the UPE. This means that the assets, liabilities, income, expenses, and cash flows (i.e. the 


financial results) of the Entity (including the ones of its PEs) are consolidated on a line-by-line basis in the 


Consolidated Financial Statements that the UPE prepares for the MNE Group. If no consolidated accounts 


exist, a collection of Entities would still be considered a Group if these Entities would have been so 


consolidated if an Entity were required to prepare such accounts with respect to the Entities it controls 


because the definition of term “Consolidated Financial Statements” in Article 10.1 also includes a “deemed 


consolidation test” in paragraph (d) which considers these Entities consolidating together and therefore, 


forming part of the same Group. 


23. Whether an Entity is part of a Group depends on whether it meets the definition of an “Entity” under 


Article 10.1 and the requirements set out in paragraph (a). For example, a joint operation (as defined by 


IFRS (IFRS Foundation, 2022[2])) could be a separate Entity of the Group provided that it meets the 


definition of an Entity (e.g. partnership) such that the portion of its assets, income, expenses, cash flows 


and liabilities belonging to the joint operators that are other Entities of the Group is included in the 


Consolidated Financial Statements on a line-by-line basis. Therefore, Entities reported under the pro rata 


or proportional consolidation method are Constituent Entities of the Group. In these cases, the portion of 


the Entity’s assets, income, expenses, cash flows and liabilities that are reflected in the Consolidated 


Financial Statements are taken into account for purposes of the GloBE Rules (e.g. the consolidated 


revenue threshold in Article 1.1 only takes into account the amount of the revenue of the Entity that is 


reflected in Consolidated Financial Statements).  


24. Paragraph (b) states that a Group is also comprised of Entities that are not consolidated on a line-


by-line basis because they are subject to a special reporting treatment under an Acceptable Financial 


Accounting Standard on the grounds that the Entity is held for sale, or is excluded from consolidation based 


on size or materiality grounds. This type of Entity is also treated as part of the Group as long as it remains 


sufficiently within the control of the UPE to fall within the general consolidation requirements of the relevant 


Acceptable Financial Accounting Standard.  


24.1. See Commentary to the definition of UPE in Article 1.4.1 in the case of Entities owned by a 


sovereign wealth fund that qualifies as a Governmental Entity. 


Article 1.2.3 


25. In order to ensure MNE Groups that meet the consolidated revenue threshold and engage in cross-


border operations through PEs rather than subsidiaries are also subject to the GloBE Rules, Article 1.2.3 


provides a supplementary definition of “Group”. The definition provides that a standalone Entity, which 


otherwise is not a member of a Group as defined in Article 1.2.2, but has one or more PEs located in other 


jurisdictions, will be treated as a Group for GloBE purposes. Thus, in combination with Article 1.2.1, an 


Entity and its foreign PE will meet the definition of Group and MNE Group.  


26. Article 1.2.3 will not apply where the Entity only has a stateless PE in accordance with paragraph 


(d) of the definition in Article 10.1 and Article 10.3.3(d) because such a PE is not recognised under the 


laws of any other jurisdiction. This narrow situation only occurs where a standalone Entity has a PE as 


defined by paragraph (d) of the definition of Permanent Establishment in Article 10.1. 
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Article 1.3 - Constituent Entity 


27. The term Constituent Entity defines those Group Entities that are subject to the GloBE Rules. For 


example, a Group Entity must be a Constituent Entity before it can be treated as an LTCE and subject to 


charge under the IIR or UTPR, under Chapters 2 to 5 of the rules.  


Article 1.3.1 


28. The first type of Constituent Entity is defined by Article 1.3.1(a) as any Entity that is a member of 


a Group. Therefore, each of the Entities of the Group as determined in Article 1.2.2 will be a Constituent 


Entity, unless it is an Excluded Entity under Article 1.5.  


29. The second type of Constituent Entity is described in paragraph (b) of Article 1.3.1. Under this 


paragraph, a PE, as defined in Article 10.1, of a Main Entity that is itself a Constituent Entity is treated as 


a separate Constituent Entity. This paragraph applies to any of the four types of PEs described in the 


definition of Permanent Establishment in Article 10.1.  


Article 1.3.2 


30. Article 1.3.2 clarifies that a PE, that is a Constituent Entity pursuant to Article 1.3.1(b) shall be 


treated as a separate Constituent Entity from the Main Entity and any other PEs of such Entity. The 


definition of PE is set out in Article 10.1, which is based on the identification of a PE as recognised for tax 


purposes. The need to distinguish the separate business operations undertaken in the foreign PE is 


essential for the jurisdictional blending calculations under Chapter 5. It ensures that the income earned 


through PEs in another jurisdiction and the tax imposed on that income is not blended with the tax and 


income of the Main Entity or another PE in a different jurisdiction. In that sense, it ensures parity in the 


treatment of foreign subsidiaries and PEs of the MNE Group. 


Article 1.3.3 


31. Article 1.3.3 provides that a Constituent Entity does not include an Entity that is an Excluded Entity. 


As discussed further below, Excluded Entities are therefore outside the GloBE Rules. 


Article 1.4 - Ultimate Parent Entity  


32. The definition of UPE is set out in Article 1.4. The UPE definition is used as part of the definition 


of Group and is the starting point for identifying all the Entities that comprise the MNE Group. The 


identification of the UPE is also relevant in other parts of the GloBE Rules. For example, the GloBE Rules 


give priority in the application of the IIR to the jurisdiction in which the UPE is located (the UPE Jurisdiction) 


and it will generally be the financial accounting standard of the UPE that is used as the basis for calculating 


the GloBE Income or Loss of Constituent Entities under Chapter 3. 


Article 1.4.1 


33. There are two types of UPEs described in paragraphs (a) and (b) of this Article. Paragraph (a) is 


the most common scenario. It describes the UPE of a Group as defined in Article 1.2.2, i.e. the UPE of a 


Group comprised of at least two Entities , while paragraph (b) describes the UPE of a Group as defined in 


Article 1.2.3 (i.e. a Group that is made up of a Main Entity and one or more PEs). In this case the Main 


Entity is treated as the UPE of the Group.  
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UPE of a Group as defined by Article 1.2.2 


34. Paragraph (a) defines the term UPE in the case of a Group that is composed of at least two Entities 


in accordance with Article 1.2.2. To be a UPE of the Group, the Entity must comply with two requirements. 


The first condition is set out in subparagraph (i), which states that the UPE is an Entity that directly or 


indirectly owns a Controlling Interest in another Entity. The definition of Controlling Interest in Article 10.1 


uses a consolidation test (including a deemed consolidation test) to determine whether an Entity owns a 


Controlling Interest in another Entity. Therefore, the requirement in subparagraph (i) is met if an Entity is 


required to consolidate the assets, liabilities, income, expenses and cash flows of another Entity on a line-


by-line basis in accordance with an Acceptable Financial Accounting Standard or if it would have been so 


required if the first-mentioned Entity had prepared Consolidated Financial Statements in accordance with 


an Authorised Financial Accounting Standard that is either an Acceptable Financial Accounting Standard 


or another financial accounting standard that is adjusted to prevent any Material Competitive Distortions. 


35. The second requirement is set in subparagraph (ii). It states that the Controlling Interests of the 


Entity should not be owned directly or indirectly by another Entity that is described in subparagraph (i). 


Therefore, it disqualifies an Entity from being the UPE of a Group if the Controlling Interests in that Entity 


are held by another Entity. Stated differently, an Entity is not considered the UPE of a Group if there is 


another Entity higher in the ownership chain that is required, or that would have been required, to 


consolidate the first-mentioned Entity on a line-by-line basis.  


UPE of a Group as defined by Article 1.2.3 


36. The second type of UPE is described in Article 1.4.1(b). This paragraph provides that in those 


cases where the Group is a single Entity with one or more foreign PEs, then the Main Entity (as defined in 


Article 10.1) is the UPE. As explained in the Commentary to Article 1.2.3, this extended definition of UPE 


is necessary to ensure that a domestic Entity that engages in cross-border operations through PEs is 


subject to the GloBE Rules. 


Sovereign wealth fund that qualifies as Governmental Entity is not a UPE  


36.1. Governmental Entities are Excluded Entities under the GloBE Rules. As explained in the 


Commentary to the definition of Governmental Entity, they are excluded from the charge to GloBE tax 


because they are sovereign entities that are not typically subject to tax in their own jurisdiction and often 


benefit from exclusions from taxation under foreign law or tax treaties. The term Governmental Entity 


includes an Entity that is wholly-owned directly or indirectly by a government and that has the principal 


purpose of managing or investing that government’s or jurisdiction’s assets through the making and holding 


of investments, asset management, and related investment activities for the government’s or jurisdiction’s 


assets, so long as it does not carry on a trade or business. To qualify as a Governmental Entity, such 


Entities must also be accountable to the government, provide annual information reporting to the 


government, and its assets must vest with the government upon dissolution and any distributions of 


earnings must be made to the government. Governmental Entities of this nature are typically referred to 


as sovereign wealth funds. These conditions ensure that Governmental Entities are appropriately treated 


like the government and excluded from the charge to tax under the GloBE Rules.  


36.2. Generally, an Excluded Entity can be the UPE of an MNE Group if it holds a Controlling Interest in 


another Entity. Whether an interest is a Controlling Interest depends on whether the holder would be 


required to consolidate the assets, liabilities, income, expenses and cash flows (the financial results) of 


the Entity on a line-by-line basis under an Acceptable Financial Accounting Standard. Governments are 


typically not required to consolidate the financial results of non-Governmental Entities that they own on a 


line-by-line basis.  
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36.3. As mentioned in paragraph 30 of the Commentary to Article 10, the condition in paragraph (b)(ii) 


of the definition of Governmental Entity is intended to include Entities such as sovereign wealth funds 


(including those incorporated as companies). Sovereign wealth funds are commonly established by 


governments to hold and manage their investments for the jurisdiction’s future fiscal needs, stabilising the 


jurisdiction’s balance of payments, and to strike an appropriate balance between domestic consumption 


and savings. They hold or manage the assets on behalf of the government or jurisdiction. In addition, 


governments may choose to hold or manage their investments through a sovereign wealth fund rather than 


directly by the government itself in order to reduce or eliminate potential conflicts between the 


government’s role as an investor and a business regulator. A sovereign wealth fund is thus akin to an 


investment company or an asset management company, wholly-owned by the government, that 


consolidates the government’s investment activities. It is unlike the headquarters company of a 


conglomerate business. 


36.4. When a sovereign wealth fund does not qualify as an investment entity under the Authorised 


Financial Accounting Standard in the jurisdiction (for instance, a sovereign wealth fund could be a long-


term investor with no definite exit time frame for certain of its investments and thus does not meet the 


definition of an investment entity) or this Authorised Financial Accounting Standard does not have an 


exception to the consolidation requirement for similar investment entities, the sovereign wealth fund could 


be required to consolidate on a line-by-line basis the financial results of all of the Entities in which it has a 


controlling Ownership Interest. As a consequence, MNE Groups that would not meet the EUR 750 million 


threshold on their own could be treated as part of a larger MNE Group that is within the scope of the GloBE 


Rules merely because they were owned by the government through a sovereign wealth fund rather than 


directly by the central, state, or local government or their administration or agencies that carry out 


government functions (the government). This outcome would be inconsistent with the intended policy 


outcomes of the GloBE Rules because a sovereign wealth fund that qualifies as a Governmental Entity 


under Article 10.1 is intended to receive equivalent treatment to that of the government and the separate 


MNE Groups would not have been considered as a single MNE Group for purposes of the GloBE Rules if 


they had been held directly by the government. To clarify that the UPE and Group definitions in Chapter 1 


were not intended to produce this result, the Inclusive Framework has agreed that a sovereign wealth fund 


that meets the definition of a Governmental Entity in Article 10.1 (i.e. a Governmental Entity to which 


paragraph (b)(ii) of the definition of Governmental Entity in Article 10.1 applies) will not be considered to 


be a UPE and will not be considered part of an MNE Group. Further, a sovereign wealth fund that meets 


the definition of a Governmental Entity in Article 10.1 will not be considered to own a Controlling Interest 


in any Entity in which it has an Ownership Interest, and accordingly whether any such Entity is the UPE of 


an MNE Group is determined without regard to any Ownership Interest held by the sovereign wealth fund. 


Article 1.5 - Excluded Entity 


37. Article 1.5 specifies those Entities that are Excluded Entities and therefore not subject to the GloBE 


Rules. Qualification as an Excluded Entity has three practical effects under the GloBE Rules:  


a. First, the IIR and UTPR do not apply to Excluded Entities. For example, only Constituent Entities 


are required to apply the IIR in accordance with Article 2.1. Therefore, an Excluded Entity that is 


the UPE of the MNE Group is not required to apply the IIR, and the rule must be applied by the 


next Entity in the ownership chain (that is not itself an Excluded Entity).  


b. Second, the GloBE attributes of Excluded Entities (including their profits, losses, taxes accrued, 


tangible assets, and payroll expenses) are removed from the various computations under the 


GloBE Rules, except for the application of the revenue threshold as described above. 


c. Finally, Excluded Entities do not have any administrative obligations under the GloBE Rules, such 


as the filing of a GloBE Information Return, and information related to their income, taxes, assets, 
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etc. is not reported in the GloBE Information Return (other than the information relating to Excluded 


Entities required under Article 8.1.4(b) and any other information as agreed in the GloBE 


Implementation Framework).  


38. Article 1.5 is divided into three provisions. Article 1.5.1 lists the type of Entities that are Excluded 


Entities. Article 1.5.2 extends the exclusion to Entities owned by such Excluded Entities provided that 


certain tests are met. Lastly, Article 1.5.3 provides an option to the Filing Constituent Entity to elect not to 


treat an Entity as an Excluded Entity under Article 1.5.2. 


39. In some cases, an MNE Group could be composed exclusively of Excluded Entities. For example, 


an Investment Fund may be required to consolidate the assets, liabilities, income and expenses of separate 


investment vehicles that it controls. However, if those investment vehicles all meet the conditions of 


Article 1.5.2, the MNE Group would be excluded from the GloBE Rules as a whole because the Group 


would not include any Constituent Entities that are required to undertake an ETR calculation or apply the 


charging provisions of Chapter 2 or comply with the administrative provisions of the rules.  


Article 1.5.1 


40. Article 1.5.1 lists the types of Entities that are Excluded Entities. Generally these Entities would 


not be consolidated on a line-by-line basis with a Group of operating Entities and therefore, would not have 


been considered as Constituent Entities of such Group under the tests set out in Article 1.3. However, for 


completeness, consistency and to improve certainty of outcomes, Article 1.5.1 explicitly provides a list of 


Excluded Entities.  


41. The Entities referred in paragraphs (a) to (d) of Article 1.5.1 are Governmental Entities, 


International Organisations, Non-profit Organisations, and Pension Funds. Each of these are defined in 


Article 10.1 and discussed more fully in the Commentary to that Article.  


42. The Excluded Entities identified in para (e) and (f) are investment funds and real estate investment 


vehicles that are UPE of MNE group. These entities are excluded from the GloBE Rules in order to protect 


their status as tax neutral investment vehicles. If an Investment Fund or Real Estate Investment Vehicle is 


not the UPE of the MNE Group it can still be treated as a Constituent Entity of the MNE Group provided it 


otherwise meets the consolidation requirements of Article 1.2 and Article 1.3. However such Investment 


Funds and Real Estate Investment Vehicles are considered as Investment Entities and subject to special 


rules for calculation of ETR in Article 7.4 through to 7.6. 


Article 1.5.2 


43. Article 1.5.2 is an extension of the definition of an Excluded Entity in Article 1.5.1 that covers 


Entities owned by an Excluded Entity. Article 1.5.2 recognises that Excluded Entities may be required, for 


regulatory or commercial reasons, to hold assets or carry out specific functions through separate controlled 


entities. For example, commercial or regulatory requirements may prevent an Investment Fund referred in 


Article 1.5.1(e) from investing directly in an asset and may require the investment to be made through a 


separate vehicle to limit the Investment Fund’s liability. The rule in Article 1.5.2 addresses these types of 


situations and may permit such a holding vehicle to qualify as an Excluded Entity. Article 1.5.2 is divided 


into two paragraphs:  


a. Paragraph (a) addresses the situation where an Excluded Entity under Article 1.5.1 sets up an 


Entity to hold its assets or invest its funds, or to carry out activities that are ancillary to the Excluded 


Entity’s activities. 


b. Paragraph (b) addresses the situation where an Excluded Entity sets up an Entity whose financial 


accounting net income would otherwise be excluded from the GloBE computations because it is 


composed of Excluded Dividends or Excluded Equity Gain or Loss.  
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43.1. Where an Entity meets the definition of an Excluded Entity under Article 1.5.2 based on the totality 


of the activities of the Entity, including the activities of all of its PEs, the activities undertaken by the PE are 


not considered separate when applying the Activities Test or for determining whether “substantially all of 


the Entity’s income is Excluded Dividends or Excluded Equity Gain or Loss” for the purposes of Article 


1.5.2. Further, where the Entity meets the definition of an Excluded Entity, the entirety of its activities, 


including those undertaken by its PE(s), are excluded from the GloBE Rules. 


44. Article 1.5.2 does not apply if the Entity referred in paragraphs (a) or (b) is held by a Pension 


Services Entity (as defined in Article 10.1). As described further in the Commentary to Article 10.1, Pension 


Services Entities are special purpose vehicles that may perform similar functions to the Entities described 


in Article 1.5.2. Allowing a Pension Services Entity to establish a further separate controlled entity that 


qualified for Excluded Entity status would dilute the intended effect of the rules in Article 1.5.2, which are 


intended to be limited to those controlled entities that carry out functions for the Excluded Entity (such as 


the Governmental Entity, International or Non-profit Organisations or Pension Fund itself.  


45. Article 1.5.2 applies where an Entity that is a member of a Group is held by an Excluded Entity as 


defined in Article 1.5.1 that is not a member of that Group. An Entity that is a member of a Group that is 


held by an Investment Fund or a Real Estate Investment Vehicle can still meet the requirements under 


Article 1.5.2 notwithstanding that that the Investment Fund or Real Estate Investment Vehicle is not the 


UPE of that Group. For example, an Investment Fund wholly-owns an Entity that is the UPE of a Group 


and that meets the requirements under Article 1.5.2. In this case, the UPE is an Excluded Entity under 


Article 1.5.2 notwithstanding that the Investment Fund is not part of the Group because it is not 


consolidated on a line-by-line basis with such Group. 


Paragraph (a) 


46. In order to qualify as an Excluded Entity under Article 1.5.2(a) the Entity must meet two tests: an 


ownership test and an activities test.  


Ownership test 


47. The ownership test is set out at the beginning of paragraph (a). Under this test, one or more 


Excluded Entities defined in Article 1.5.1 must own at least 95% of the value of the Entity. The 95% 


threshold allows for situations in which there is a small minority interest holder, such as where a fund 


manager holds a small percentage of an Investment Fund or where domestic law requires at least two 


shareholders to incorporate a corporation or where an Excluded Entity invests through a partnership and 


is required to have another Entity acting as the general partner for domestic law purposes. 


48. Paragraph (a) also applies if the Excluded Entity under Article 1.5.1 owns at least 95% of the value 


of the Entity through a chain of Excluded Entities. For instance, A Co is an Excluded Entity under 


Article 1.5.1. A Co wholly-owns B Co (another Excluded Entity), which in turn owns 95% of the value of C 


Co. In this case, C Co meets the ownership test under paragraph (a) because 95% of its value is indirectly 


owned by A Co. In contrast, if A Co owned 95% of Ownership Interests of B Co, then the ownership test 


is not met with respect to C Co because the value owned by A Co has been diluted to 90% (95% x 95%).  


49. The phrase “value of the Entity” refers to the total value of the Ownership Interests issued by the 


Entity. In the case of shares, it refers to the value of the issued and outstanding shares that are held by 


shareholders. The value of the Entity is different from a direct measurement of the amount of Ownership 


Interests held by the Excluded Entity which refers to the underlying rights to profits, capital or reserves of 


such Entity. The difference between a measurement based on “value of the Entity” and a measurement 


based on “Ownership Interest” is that the former looks to the aggregate value of the Ownership Interests 


held by the Excluded Entity as a percentage of the overall value of the Ownership Interests issued by the 
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Entity while the second one compares one or more of the specific rights (i.e. profits, capital or reserves) 


that are carried by the Ownership Interest.  


50. The ownership test referred in this paragraph is only met where 95% or more of the value of the 


equity interests of the Entity are beneficially owned (either directly or indirectly) by Excluded Entities. The 


assessment of the value should be made as of the date of the most recent change in the Excluded Entity’s 


relative Ownership Interests in the Entity and should take into account the value of all the Ownership 


Interests held by the Excluded Entity. For instance, a newly formed Entity issues 200 ordinary shares worth 


EUR 1 each and 100 preferred shares worth EUR 2 each. An Excluded Entity shareholder receives all the 


ordinary shares and 90 of the preferred shares. In this situation, the value of the Entity would be 400 and 


the Excluded Entity shareholder owns 95% (380/400) of the value of the Entity for purposes of Article 1.5.2.  


51. The value of an Excluded Entity’s interest in an Entity should be measured as of the date of the 


most recent change in the Excluded Entity’s relative Ownership Interests in the Entity. For example, if the 


Entity issues new shares to a minority shareholder / employee as part of a compensation package, the 


Excluded Entities should determine whether they still hold 95% of the value of the Ownership Interests of 


the Entity immediately after such share issuance. However unrealised movements in the comparative 


value between different classes of shares should not affect the application of the test under Article 1.5.2 


until there is a change in the Excluded Entity’s relative Ownership Interests in the Entity. For example, if 


the value of the Ownership Interests of the Entity in the example above fell to 300 such that the ordinary 


shares are now worth only 100, the Excluded Entity should still be treated as holding 95% of the value of 


the Entity despite the fact that the total market value of its shares is 93% (280/300) of the Entity as a whole.  


Activities test 


52. The activities test is divided into subparagraphs (i) and (ii) of Article 1.5.2 (a).  


53. Subparagraph (i) requires that the Entity operates “exclusively or almost exclusively to hold assets 


or invest funds.” The words “exclusively or almost exclusively” denote a facts and circumstances test that 


requires all or almost all of the Entity’s activities to be related to holding assets or investing funds. Except 


as provided in paragraph 54.1, the Entity must not actively carry out activities other than holding assets or 


investing funds in order to be an Excluded Entity under paragraph (a). For example, subparagraph (i) could 


apply to a sovereign wealth fund owned by a government (in case it does not already meet the definition 


of a Governmental Entity under Article 10.1) that is holding assets and investing funds for the benefit of 


the government, but it would not extend to an airline company owned by the government, because an 


airline’s activities go beyond holding assets and investing funds. Subparagraph (i) also requires that the 


assets are held or funds invested “for the benefit of the Excluded Entity”. For example, an Excluded Entity 


listed in Article 1.5.1 may have a wholly owned subsidiary which borrows funds from third parties to make 


direct acquisitions of assets (including Ownership Interests in operating companies). Where this is the 


case, the borrowing and acquisition should be treated as holding assets and investing funds for the benefit 


of its Excluded Entity parent. This condition has to be read in conjunction with the other conditions of this 


Article, including the condition that the assets must be held or the funds invested for the benefit of the 


Excluded Entity or Entities. 


54. Alternatively, the activities test is met under subparagraph (ii) if the Entity only carries out activities 


that are ancillary to the activities carried out by an Excluded Entity. This alternative activities test was 


included because in some situations the activities that would otherwise be performed by the Excluded 


Entity referred in Article 1.5.1 are outsourced to a separate legal Entity that is wholly-owned by the 


Excluded Entity (including those that are 95% owned). For example, if an Excluded Entity sets up an 


information technology service company that provides services exclusively to the Excluded Entity, then 


such company would meet the requirement under subparagraph (ii).  


54.1. Further, an Entity should not be considered to fail the Activities Test in paragraph 1.5.2(a) where 


the aggregate of its activities falls within the combined scope of subparagraphs (i) and (ii). Accordingly, an 
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Entity that carries out ancillary activities and the remainder of its activities are to exclusively or almost 


exclusively hold assets or invest funds for the benefit of the Excluded Entity or Entities will satisfy the 


Activities Test. 


54.2. Non-profit Organisations may set up wholly-owned subsidiaries to undertake commercial activities 


to raise funds for the charitable activities of the parent Non-profit Organisation. Under some Authorised 


Financial Accounting Standards, Non-profit Organisations are required to prepare consolidated financial 


statements and thus they are more likely to be the UPE of the MNE Group as compared with the other 


types of Excluded Entities. As the revenue of Non-profit Organisations is not excluded from the GloBE 


revenue threshold, smaller trading operations of subsidiaries of Non-profit Organisations that are ultimately 


for the purpose of funding that entity’s charitable activities may become subject to the GloBE Rules and/or 


potentially subject to Top-Up Tax.  


54.3. To assist Non-profit Organisations with managing compliance with the GloBE Rules, the Inclusive 


Framework has agreed to a bright-line test to determine the ‘ancillary’ activities of 100% owned subsidiaries 


of Non-profit Organisations. For the purpose of determining whether activities are ancillary to those carried 


out by Non-profit Organisations for the purposes of subparagraph 1.5.2(a)(ii), the activities of an entity 


where 100% of the value is owned directly or indirectly by the Non-profit Organisation or by Non-profit 


Organisations will be deemed to be ancillary if the aggregate revenue of all Group Entities (excluding 


revenue derived by the Non-profit Organisation or by an Entity that is an Excluded Entity under 


subparagraph 1.5.2(a)(i) or paragraph 1.5.2(b), or that would be an Excluded Entity under subparagraph 


1.5.2(a)(ii) but for the application of this bright-line test)), is less than EUR 750 million (adjusted as provided 


under Article 1.1.2 if the Fiscal Year is a period other than 12 months) or 25% of the revenue of the MNE 


Group (if lower) for the Fiscal Period. The application of this deeming does not have regard to, and is not 


affected by, the actual activities carried out by such subsidiary entities.  


54.4. Where the aggregate revenue of all Group Entities (excluding revenue derived by the Nonprofit 


Organisation or Excluded Entities under subparagraph 1.5.2(a)(i), paragraph 1.5.2(b) or subparagraph 


1.5.2(a)(ii) but for the application of this bright-line test), equals or exceeds 25% of the revenue of the MNE 


Group or EUR 750 million for the Fiscal Period, all the relevant subsidiaries that fail to meet the 


requirements of subparagraph 1.5.2(a)(i), subparagraph 1.5.2(a)(ii) or paragraph 1.5.2(b), independent of 


this deeming, will not be Excluded Entities under Article 1.5.2.  


54.5. The definition of Non-profit Organisation does not depend on the status of its funder. An 


organisation funded by government may fall within the definition of Governmental Entity and Non-profit 


Organisation. Where a Governmental Entity meets the definition of a Non-profit Organisation, it is treated 


as a Non-profit Organisation as well as a Governmental Entity under GloBE Rules, and it could apply this 


guidance in respect of the ancillary income of its subsidiaries. Examples of Governmental Entities that 


could benefit from this guidance may include government-owned educational entities, research institutions 


and hospitals, as well as other government-owned healthcare providers. 


Paragraph (b) 


55. Paragraph (b) covers the case where an Excluded Entity referred to in Article 1.5.1 (other than a 


Pension Services Entity) owns at least 85% of the value of another Entity whose Financial Accounting Net 


Income or Loss would otherwise be excluded from the GloBE Income or Loss because it is primarily 


composed of Excluded Dividends or Excluded Equity Gains or Losses that are excluded from GloBE 


Income in accordance with Article 3.2.1(b) or (c). These type of holding vehicles would not be expected to 


be subject to a Top-up Tax under the GloBE Rules because all of their income is excluded from the GloBE 


Income. The practical effect of this provision is that it prevents these Entities from applying the charging 


provisions in Chapter 2. The ownership percentage in paragraph (b) is lower than in paragraph (a) in order 


to provide greater flexibility, in particular, in the context of vehicles held by Investments Funds where third 


parties may hold a greater stake or where the interests in the holding vehicle are issued to management 







32    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


or other employees of the operating company. The meaning of the phrase “value of the Entity” is explained 


in the Commentary on Paragraph (a). 


56. The phrase “substantially all of its income” (i.e. all or almost all of its income) was included to avoid 


a situation where the Entity fails to qualify under paragraph (b) solely because it receives a small amount 


of income other than dividend and other equity returns on controlled companies. For example, the interest 


received from a bank on money that passes through the Entity’s bank account should not prevent the Entity 


from qualifying as an Excluded Entity under paragraph (b) provided that such interest income represents 


an insignificant amount of its overall income. 


Article 1.5.3 


57. Article 1.5.3 provides an election to ignore Article 1.5.2 with respect to an Entity that qualifies as 


an Excluded Entity under that Article. The election is a Five-Year Election (as defined by Article 10.1). 


When the election is made, the GloBE Rules will apply to the Entity described in Article 1.5.2 in the same 


manner as they apply to any other Constituent Entity of the MNE Group. For example, a Filing Constituent 


Entity may elect to treat an Entity as a Constituent Entity rather than an Excluded Entity under Article 1.5.2 


in order to apply the IIR and not the UTPR with respect to the Top-up Tax of the LTCE. Take, for example, 


an MNE Group with a UPE that is an Investment Fund which is an Excluded Entity, but which, consolidates 


on a line-by-line basis with its subsidiaries under the Acceptable Financial Accounting Standard used to 


prepare its Consolidated Financial Statements. Such MNE Group may make this election such that the 


Entity can apply the IIR to its subsidiaries instead of subjecting all of its Constituent Entities to the UTPR.  
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1. The second chapter of the GloBE Rules sets out the general charging provisions. The charging 


provisions are made up of two interlocking rules, the IIR and the UTPR. The IIR is applied by certain Parent 


Entity in the MNE Group using an ordering rule that generally gives priority in the application of the rule to 


the entities closest to the top in the chain of ownership (the “top-down” approach). The IIR imposes a Top-


up Tax with respect to LTCEs that are subject to an ETR below the Minimum Rate. The UTPR serves as 


a backstop to the IIR. It denies deductions (or requires an equivalent adjustment) to certain Constituent 


Entities to the extent that an LTCE is not subject to tax under an IIR.  


2. Taken together, the IIR and UTPR provide a systematic solution to ensure all in scope MNE 


Groups pay a minimum level of tax on their profits in excess of a routine return in the jurisdictions in which 


they operate. However, concerns about the intended application of these rules can arise where a Parent 


Entity jurisdiction, which would otherwise apply the IIR in accordance with the provisions of Article 2, has 


entered into bilateral Tax Treaties in which it has adopted the exemption method (instead of a credit 


method) to eliminate double taxation of income arising in the other jurisdiction. In this case, a switch-over 


rule in a Tax Treaty could facilitate the application of the IIR by the jurisdiction of residence of the Parent 


Entity to tax the income of the PE in those cases where the IIR applies as a matter of domestic law. The 


switch-over rule could safeguard the application of the IIR by the residence state with respect to a PE. The 


rule would, by virtue of its domestic law trigger, only apply when and to the extent that a resident of a 


Contracting State was required to apply the IIR with respect to a PE in the other Contracting State. 


Overview of the IIR  


3. The IIR is comprised of three Articles:  


a. Article 2.1 identifies the Entities in the MNE Group that are required to apply the rule. The IIR is 


applied by a Parent Entity, which under the definition in Article 10.1, can be a UPE that is not an 


Excluded Entity, or an Intermediate Parent Entity, or a POPE.  


b. Article 2.2 provides a formula for attributing the Top-up Tax to the relevant Parent Entity based on 


its interest in the LTCE’s income.  


c. Article 2.3 provides a mechanism for offsetting the Top-up Tax allocated to a Parent Entity by the 


amount of Top-up Tax allocated to another Parent Entity that is also required to apply the IIR to 


the same LTCE in order to avoid double taxation. These rules are intended to coordinate the 


application of the IIR in certain tiered or split-ownership structures to ensure that any portion of the 


profits of the MNE Group are subject to the IIR in only one jurisdiction. 


An overview of each of these Articles is set out below.  


4. Article 2.1.1 provides the main rule for the application of the IIR in the UPE Jurisdiction. It is 


generally the UPE Jurisdiction which will impose the Top-up Tax in respect of LTCEs within the MNE Group 


if that jurisdiction has adopted the IIR. If the UPE is in a jurisdiction where a Qualified IIR is in effect for the 


Fiscal Year and none of the LTCEs of the MNE Group are held by a POPE required to apply a Qualified 


IIR, then the IIR will only be applied by the UPE in the UPE Jurisdiction. Under this corporate structure, if 


the UPE is located in a jurisdiction where it is not required to apply a Qualified IIR for the Fiscal Year, then 


2 Charging Provisions 
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under the top-down approach the next Intermediate Parent Entity down the ownership chain is required to 


apply the IIR to its Allocable Share of the Top-up Tax for an LTCE in which it holds a direct or indirect 


Ownership Interest in accordance with Article 2.1.2. 


5. Articles 2.1.2 and 2.1.3 address the application of the IIR by an Intermediate Parent Entity. 


Article 2.1.2 uses the same language and mechanics included in Article 2.1.1. It takes into account the 


Intermediate Parent Entity’s Allocable Share of the Top-up Tax of the LTCE based on its direct or indirect 


Ownership Interest notwithstanding the other higher-tier Parent Entities’ Allocable Shares of the Top-up 


Tax of the same LTCE. 


6. It is possible that more than one Intermediate Parent Entity in the same MNE Group could be 


required to apply the IIR with respect to its Allocable Share of Top-up Tax from an LTCE. In these cases, 


each Intermediate Parent Entity is required to apply the IIR. However, where two or more Intermediate 


Parent Entities are part of the same ownership chain and are required to apply the IIR with respect of the 


same LTCE, double taxation is avoided by applying the top-down approach and turning off the IIR of the 


lower tier Entity, or by reducing the Top-up Tax of the upper-tier Entity by the amount of the Top-up Tax 


that has been brought into charge by the lower-tier Entity. The circumstances under which each of these 


methods is used is further discussed below.  


7. Articles 2.1.4 to 2.1.5 apply to so-called “split-ownership structures”, where some of the LTCEs 


have a significant (i.e. more than 20%) minority interest holder outside the MNE Group. In this case, the 


GloBE Rules depart from the top-down approach and instead require a POPE to apply the IIR 


notwithstanding that it is in a lower-tier of the ownership chain. A POPE is a Constituent Entity that directly 


or indirectly owns an Ownership Interest in another Constituent Entity of the same MNE Group and has 


more than 20% of its own Ownership Interests held by persons that are not Constituent Entities of the 


same MNE Group. However, a POPE does not include a UPE, a Permanent Establishment, an Investment 


Entity or an Insurance Investment Entity. 


8. The rules applicable to split-ownership structures are designed to address the potential for leakage 


under the GloBE Rules without imposing a disproportionate tax burden on the MNE Group in respect of 


the low-taxed income that is beneficially owned by the minority. For example, if the UPE owns 60% of a 


Parent Entity (i.e. the minority-interest owners own 40%) and that Parent Entity owns 100% of an LTCE, 


the UPE would pay a 60% share of the Top-up Tax under Article 2.1.1. Absent additional rules, this would 


leave a significant part of the income of the LTCE unaffected by the IIR, giving rise to tax leakage and 


distortions (e.g. an MNE Group can spin off a minority interest in its subsidiaries to its existing shareholders 


to reduce the UPE’s Top-up Tax liability). Accordingly, rather than requiring the UPE to pay Top-up Tax 


with respect to the share of the LTCE’s income beneficially owned by minority-interest owners, the IIR 


requires the Parent Entity (a POPE) to also apply the IIR with respect to its share of the Top-up Tax thereby 


ensuring that the tax burden arising under the GloBE Rules is borne by the minority-interest owners in the 


right proportion. 


9. The split-ownership rules operate as an exception to the top-down approach, in that the POPE 


has priority to apply the IIR irrespective of whether the UPE is also applying a Qualified IIR. This means 


that the Qualified IIR can apply more than once with respect to the same LTCE. To avoid double taxation, 


the UPE (or next tier Intermediate Parent Entity, if the UPE is not applying the IIR) will then reduce its Top-


up Tax liability with respect to any portion of the Top-up Tax that would be charged to the POPE under a 


Qualified IIR in accordance with Article 2.3. More detailed Commentary on the operation of each of these 


rules is contained below.  


10. Article 2.1.6 requires the IIR to be applied with respect to LTCEs that are not located in the 


implementing jurisdiction, i.e. the jurisdiction of the Parent Entity required to apply the IIR. This means that 


the IIR only applies with respect to Constituent Entities located in a different jurisdiction and Stateless 


Constituent Entities, when the MNE Group is otherwise within the scope of the GloBE Rules. Jurisdictions 


that introduce the GloBE Rules, may however extend the operation of the global minimum tax to the entities 
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located in the parent jurisdiction. More detailed Commentary on the application of the IIR to domestic 


LTCEs is contained below. 


10.1. As noted in paragraphs 17.1 and 17.2 of the Introduction to this Commentary, MNE Groups are 


required to undertake the GloBE calculations for all jurisdiction in the presentation currency of the MNE 


Group’s Consolidated Financial Statements. Therefore, Top-up Tax liability allocated to Constituent 


Entities (including any relevant reduction) under Article 2 will be calculated in the presentation currency of 


the MNE Group’s Consolidated Financial Statements. Therefore, MNE Groups may be required to translate 


the Top-up Tax liability expressed in the presentation currency of its Consolidated Financial Statements to 


the local currency of the jurisdiction to which the amount is applicable. As jurisdictions may choose to adopt 


any reasonable foreign exchange translation basis for this, MNE Groups will need to make such 


translations based on the specific provisions contained in the domestic law of the relevant jurisdiction. 


Article 2.1 - Application of the IIR  


Article 2.1.1 


11. Article 2.1.1 provides the main rule for application of the IIR. It applies when a UPE, that is a 


Constituent Entity, “owns (directly or indirectly) an Ownership Interest in a Low-Taxed Constituent Entity 


at any time during the Fiscal Year”. The amount of the Ownership Interests held by the UPE in the LTCE 


is not directly relevant in the determination of whether this Article applies because a pre-requisite of this 


rule is that the low-taxed Entity is a Constituent Entity (or treated as such in the case of JVs) and a member 


of the MNE Group.  


12. Article 2.1.1 also contains the main charging provision of the IIR. It requires the UPE to pay a tax 


in an amount equal to its Allocable Share of the Top-up Tax of that LTCE for the Fiscal Year. The 


determination of a Parent Entity’s “Allocable Share” is discussed in the Commentary to Article 2.2.  


13. The IIR applies if the UPE holds Ownership Interests of the LTCE “at any time during the Fiscal 


Year”. This means that the UPE is required to apply the IIR with respect to a Constituent Entity that was 


disposed or acquired during the Fiscal Year. The holding period of the interests during the Fiscal Year is 


not relevant for purposes of applying Article 2.1.1 because this is already reflected in the computation of 


the Top-up Tax under Chapter 5. The calculation of the Top-up Tax takes into account the amount of 


income reported in the Consolidated Financial Statements which takes into account the holding period in 


which the UPE owns an LTCE for the Fiscal Year. The special rules under Article 6.2.1 provide greater 


detail on how the GloBE Rules operate under these circumstances, including how the IIR and top-down 


approach apply.  


Article 2.1.2 


14. Article 2.1.2 provides the rules for application of the IIR by an Intermediate Parent Entity. An 


Intermediate Parent Entity is defined in Article 10.1 as a Constituent Entity (other than a UPE, POPE, PE 


or Investment Entity) that owns (directly or indirectly) an Ownership Interest in another Constituent Entity 


in the same MNE Group. Investment Entities (i.e. an Investment Fund or a Real Estate Investment Vehicle 


and certain subsidiaries of such entities as set out in the Article 10 definition) are excluded from the 


definition of Intermediate Parent Entity and Parent Entity in order to preserve the tax neutrality of the 


Investment Entity vis-à-vis any minority-interest holders. The same applies to Insurance Investment 


Entities and therefore these are also excluded from the definition of Intermediate Parent Entity. The 


treatment of Investment Entities and Insurance Investment Entities is discussed in more detail in the 


Commentary to Article 7.4 to Article 7.6. To avoid difficult factual determinations and disputes as to 


whether the Ownership Interests in LTCEs are held by the PE or the Main Entity, PEs are not treated as 
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Parent Entities under the GloBE Rules. In this context, Ownership Interests in an LTCE that are held 


through a PE are treated, instead, as held by the Main Entity.  


15. Article 2.1.2 requires an Intermediate Parent Entity that directly or indirectly owns Ownership 


Interests in an LTCE at any time during the Fiscal Year to apply the IIR and pay the Top-up Tax based on 


its “Allocable Share of the Top-up Tax of that Low-Taxed Constituent Entity”. The rules apply in the same 


way as for a UPE in Article 2.1.1, except that they only apply with respect to the relevant sub-set of 


Constituent Entities whose Ownership Interests are directly or indirectly owned by the Intermediate Parent 


Entity. Where the language in Article 2.1.2 mirrors Article 2.1.1, the corresponding part of the Commentary 


on Article 2.1.1 is also applicable to Article 2.1.2. The Intermediate Parent Entity’s Allocable Share of the 


Top-up Tax is not limited by the UPE’s allocable share. For example, a UPE (that is located in a jurisdiction 


without a Qualified IIR) owns 90% of the Ownership Interests of an Intermediate Parent Entity that in turn 


owns 100% of the Ownership Interests of an LTCE. The Allocable Share of these two Parent Entities in 


the LTCE is based on the Ownership Interests that they directly or indirectly hold in the LTCE. Therefore, 


the Intermediate Parent Entity’s Allocable Share of the LTCE’s Top-up Tax is 100%, while the UPE’s 


Allocable Share of the same LTCE would be 90%. 


16. The amount of Ownership Interests held by the Intermediate Parent Entity in the LTCE is not 


relevant to whether Article 2.1.2 applies. Accordingly, the Intermediate Parent Entity is not required to have 


a Controlling Interest in the LTCE to apply the IIR as long as the LTCE is a member of the same MNE 


Group. For example, an Intermediate Parent Entity may hold a 10% Ownership Interest in an LTCE and 


still be required to apply the IIR in accordance with Article 2.1.2. The amount of Top-up Tax that the 


Intermediate Parent Entity is required to pay, however, is limited to the Intermediate Parent Entity’s 


Allocable Share in respect of its Ownership Interest (i.e. equity interest) as set out in Article 2.2.1.  


Article 2.1.3 


17. The “top-down approach” is embodied in Article 2.1.3, which generally gives priority to apply the 


IIR to the Parent Entities at the top of the ownership chain. The mechanics of this provision limit the 


application of Article 2.1.2 to prevent instances of double taxation that would be caused by multiple Parent 


Entities applying the IIR with respect to the same Ownership Interest in the LTCE. 


18. Article 2.1.3 (a) deactivates Article 2.1.2 and prevents the application of the IIR at the Intermediate 


Parent Entity level when the UPE is required to apply a Qualified IIR for the Fiscal Year. The phrase 


“required to apply a Qualified IIR” ensures that the exclusion in Article 2.1.3(a) only operates where the 


domestic tax legislation of the UPE jurisdiction requires the UPE to apply a Qualified IIR. Article 2.1.3(a) 


would not apply, for example, where the UPE jurisdiction has introduced a Qualified IIR but it is still not in 


force or the UPE is an Excluded Entity that is outside the scope of such rules.  


19. Article 2.1.3(b) regulates the “top-down approach” where two or more Intermediate Parent Entities 


are required to apply the IIR to the same LTCE. It prevents the application of the IIR at the level of an 


Intermediate Parent Entity when the Controlling Interests of such Entity are held directly or indirectly by 


another Intermediate Parent Entity which is required to apply a Qualified IIR.  


20. Article 2.1.3(b) does not apply and the IIR is not deactivated if one Intermediate Parent Entity does 


not have a Controlling Interest in the other Intermediate Parent Entity. Accordingly, the IIR can be applied 


by more than one Intermediate Parent Entity in the same MNE Group.1  


Article 2.1.4 


21. Article 2.1.4 provides the rules for the application of the IIR by a POPE. The rules in Article 2.1.4 


require a POPE that directly or indirectly owns an Ownership Interest in an LTCE at any time during the 


Fiscal Year to apply the IIR and pay Top-up Tax based on its Allocable Share of the Top-up Tax. The 


reference in Article 2.1.4 “notwithstanding Article 2.1.1 to 2.1.3” means that the rules apply regardless of 
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whether the UPE or an Intermediate Parent Entity is also required to apply a Qualified IIR. Where the 


language in Article 2.1.4 mirrors Article 2.1.1, the corresponding part of the Commentary on Article 2.1.1 


is also applicable to Article 2.1.4.  


Article 2.1.5 


22. Article 2.1.5 provides a priority rule for scenarios in which two or more POPEs are situated in the 


same ownership chain and are required to apply the IIR with respect to the same LTCE. This Article 


prevents the application of the IIR with respect to a POPE if it is entirely held (directly or indirectly) by 


another POPE that is also required to apply the IIR, which is consistent with the top-down approach.  


23. This paragraph only applies where the POPE is wholly owned by another POPE. This differs from 


the language of paragraph (b) of Article 2.1.3 (the priority rule for Intermediate Parent Entities), which 


requires a direct or indirect Controlling Interest by a higher tier Intermediate Parent Entity to deactivate the 


rule. This nuance is deliberate and addresses structures with minority interests at each level in a partially 


owned sub-group. Utilising a control test in this context would apply the IIR at higher levels in the partially 


owned chain, and leave the Top-up Tax attributable to lower-tier minority interests outside the scope of the 


rule. Accordingly, to prevent distortions and ensure that the appropriate amount of Top-up Tax is taken 


into account, a POPE must apply the IIR unless it is wholly owned (directly or indirectly) by another POPE 


that is required to apply a Qualified IIR for the Fiscal Year.2  


Article 2.1.6 


24. Article 2.1.6 requires the application of the IIR by the Parent Entity to Low-Taxed Constituent 


Entities that are located outside the implementing jurisdiction. It is recognised, however, that some IF 


members may wish to extend the application of the IIR domestically in order to avoid discriminating 


between domestic and foreign Constituent Entities that are members of the same MNE Group. In these 


cases an implementing jurisdiction may introduce further rules that require a Parent Entity to bring into 


account its share of Top-up Tax attributable to its Ownership Interest in domestic Low-Taxed Constituent 


Entities together with any Top-up Tax allocated to that Parent Entity itself. Under this approach a Parent 


Entity located in a Low-taxed Jurisdiction would apply an IIR to its allocable share of Top-up Tax of any 


domestic Low-Tax Constituent Entities and also apply the IIR in respect of any Top-Up Tax that would 


otherwise be allocated to the Parent Entity under Article 5.2.4. 


25. An IIR that is applied to a Parent Entity’s Ownership Interest in its domestic Low Tax Constituent 


Entities shall be treated as a Qualified IIR, provided it meets the other requirements set out in the GloBE 


Rules and the Commentary. The application of such a domestic IIR will remain subject to the operation of 


the agreed rule order in Chapter 2, including the top-down approach and the split-ownership rules and any 


Top-up Tax collected under a domestic IIR should be recognised as an IIR tax by other jurisdictions in 


accordance with the ordinary rules in Chapter 2. Similarly, where a jurisdiction also requires the Parent 


Entity to apply a domestic IIR to itself, any Top-up Tax payable as a result of the application of that rule is 


treated as having been brought into charge under an IIR notwithstanding that the tax imposed relates to 


the Top-up Tax allocated to the Parent Entity itself. Such IIR will be treated as a Qualified IIR under the 


GloBE Rules provided the circumstances in which such tax is imposed, and the amount of tax brought into 


charge, is the same as the tax that would have been imposed had the Parent Entity held 100% of the 


Ownership Interests in itself. The application of a domestic IIR in this situation should be distinguished 


from a domestic minimum top-up tax that could be applied to all the Constituent Entities located in the 


same jurisdiction and regardless of whether that Constituent Entity was a Parent Entity required to apply 


an IIR. 


26. For example, assume Hold Co is the UPE of an MNE Group located in jurisdiction A. It owns 100% 


of the Ownership Interests of B Co 1 which is located in Country B. B Co 1 is also a Parent Entity because 
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it owns 100% of the Ownership Interests of B Sub 1 (also located in Country B). Jurisdictions A and B have 


introduced the GloBE Rules but, in order to address potential discrimination concerns, Jurisdiction B 


requires a Parent Entity located in that jurisdiction to apply an IIR to its allocable share of Top-up Tax of 


any domestic Low-Tax Constituent Entities as well as to any Top-Up Tax that would otherwise be allocated 


to that Parent Entity under Article 5.2.4. Country B is considered a Low-Tax Jurisdiction for the Fiscal Year. 


In this scenario, only Hold Co can apply the IIR and collect the Top-up Tax of the Entities located in 


jurisdiction B in accordance with Articles 2.1.1 and 2.1.3(a). In a case where jurisdiction A has not adopted 


the GloBE Rules, B Co 1 would then apply the IIR with respect to its allocable share of Top-up Tax of B 


Sub 1 and B Co 1 should also be treated as applying an IIR in respect of any Top-up Tax that would 


otherwise be allocated to itself under Article 5.2.4. 


Article 2.2 - Allocation of Top-up Tax under the IIR  


27. Entities subject to the IIR pay tax in an amount equal to their “Allocable Share” of Top-up Tax. 


Article 2.2 contains the rules for the attribution of Top-up Tax under this rule. Article 2.2.1 first defines the 


Allocable Share of Top-up Tax for a Parent Entity as the amount of Top-up Tax calculated under Chapter 5 


multiplied by the Inclusion Ratio. Article 2.2.2 then provides the operative definitions necessary to perform 


these computations, reducing by the amount of GloBE Income attributable to other owners under the rules 


of Article 2.2.3 and taking into account special rules under Article 2.2.4 for Flow-through Entities where 


applicable. 


Article 2.2.1 


28. Article 2.2.1 provides the formula for the allocation of Top-up Tax. The Article allocates to the 


Parent Entity applying the IIR (as determined by Article 2.1) its Allocable Share of Top-up Tax liability. The 


Allocable Share is the amount of Top-up Tax owed in respect of an LTCE, determined by reference to the 


Parent Entity’s Ownership Interest in the income of the LTCE. This is achieved by multiplying the Top-up 


Tax of the LTCE by the Parent Entity’s Inclusion Ratio.  


Article 2.2.2 


29. Article 2.2.2 defines the Parent Entity’s Inclusion Ratio for the purposes of applying the IIR. The 


Inclusion Ratio is, in essence, the ratio of the Parent Entity’s share of an LTCE’s GloBE Income to its total 


GloBE Income for the Fiscal Year. Where a subsidiary is wholly owned, the Inclusion Ratio will always be 


1 and no additional computations are required. However, Article 2.2.2 achieves that result by subtracting 


the amount of GloBE Income allocable to Ownership Interests held by other owners from the total GloBE 


Income and dividing the difference by the total GloBE Income of the Entity. The determination of the 


amount of GloBE Income allocable to Ownership Interests held by other owners is determined under 


Article 2.2.3.  


Article 2.2.3 


30. Article 2.2.3 provides the mechanism by which GloBE Income attributable to other owners as set 


out in Article 2.2.2(a) is computed. The starting point to determine such amount is the GloBE Income or 


Loss computation for a Constituent Entity in Chapter 3, which starts with the Entity’s Financial Accounting 


Net Income or Loss and makes adjustments from there. The Constituent Entity’s income is determined on 


a separate entity basis and transactions between Group Entities are generally respected; the GloBE 


Income computation generally does not take into account elimination adjustments that would be made in 


the financial statement consolidation process. Article 3.2.8 allows the MNE Group to apply its consolidated 


accounting elimination adjustments, but only in respect of transactions between Group Entities in the same 
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jurisdiction. Thus, in most cases, it is unlikely that an LTCE’s GloBE Income will exactly equal the 


accounting income that is ultimately reflected in the Consolidated Financial Statements. In some cases, 


the Financial Accounting Net Income or Loss of an LTCE may be zero after consolidation adjustments. 


However, it is the GloBE Income, not the Financial Accounting Net Income, that must be allocated to the 


Parent Entity applying the IIR. 


31. Consolidated Financial Statements generally reflect all of the assets, liabilities, income, expenses 


and cash flows of controlled subsidiaries. However, the owners of the UPE do not have an interest in 100% 


of those items if the subsidiary is partially owned by third parties. Thus, the UPE must evaluate the extent 


to which the assets, liabilities, income, expenses and cash flows of its subsidiaries belong to minority 


interest holders in order to properly report the portion that belongs to its owners in the Consolidated 


Financial Statements. The consolidated profit and loss statement will include a reduction to the total income 


for the portion that belongs to minority owners in arriving at the UPE’s consolidated net income. Similarly, 


the consolidated balance sheet includes a line item reflecting the cumulative equity of the minority owners 


in the total assets of the consolidated group. Without these adjustments, the Consolidated Financial 


Statements would overstate the portion of the income of the consolidated group that belongs to or inures 


to the benefit of the owners of the UPE.  


32. The GloBE Rules leverage the principles that the UPE applies, or would need to apply, in its 


Consolidated Financial Statements to determine the share of income of the Financial Accounting Net 


Income or Loss that belongs to other owners of an LTCE that it does not wholly own. When the IIR is 


applied by an Intermediate Parent Entity or a POPE, the rules further require that Parent Entity to apply 


the principles that the UPE applies to minority owners to their separate ownership interests in LTCEs. To 


this end, Article 2.2.3 requires a hypothetical allocation (in accordance with those principles) of an amount 


of financial accounting income that is equal to the LTCE’s GloBE Income based on the assumptions in 


paragraphs (a) to (d).  


33. The first assumption, contained in paragraph (a), is that the Parent Entity performing this 


hypothetical allocation, prepared Consolidated Financial Statements using the same accounting standard 


used in the UPE’s Consolidated Financial Statements (the hypothetical Consolidated Financial 


Statements). This assumption is necessary where the Parent Entity is not the UPE. Although the UPE 


actually prepared Consolidated Financial Statements, those statements are the hypothetical Consolidated 


Financial Statements for purposes of Article 2.2.3. The assumption sets a uniform accounting standard to 


properly allocate the LTCE’s GloBE Income, and in turn Top-up Tax, among Parent Entities applying the 


IIR. Because all Parent Entities will be applying the same accounting standard to determine their Inclusion 


Ratio, there will be no leakage (or duplication) of Top-up Tax liability and there will be a proper coordination 


under Article 2.3 between the application of the IIR by a Parent Entity and a POPE in respect of the same 


LTCE. 


34. The second assumption, contained in paragraph (b), is that the Parent Entity owned a Controlling 


Interest in the LTCE such that the income and expenses of the LTCE were consolidated on a line-by-line 


basis with those of the Parent Entity in the hypothetical Consolidated Financial Statements (i.e. the amount 


of each item of income and expense of the LTCE accrued under the accounting standard for the Fiscal 


Year is included in the consolidated amount of each item of income and expense reflected in the 


hypothetical Consolidated Financial Statement). The LTCE is a Constituent Entity because the UPE owns 


a Controlling Interest in it. However, the UPE’s Controlling Interest may not be held through the Parent 


Entity required to apply the IIR. That Parent Entity may only hold a minority interest in the LTCE, in which 


case the Parent Entity would not be required to consolidate its accounts on a line-by-line basis with the 


LTCE. The Parent Entity might otherwise, for example, include only the net profit or loss of the LTCE under 


the equity method in the Consolidated Financial Statements if it only took into account its Ownership 


Interests for this purpose. The assumption in paragraph (b) is intended to clarify that the LTCE is treated 


as if it were controlled by the Parent Entity preparing these hypothetical Consolidated Financial Statements 


even if it does not own a Controlling Interest in the LTCE. This brings all of the LTCE’s income and 
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expenses into the Parent Entity’s hypothetical Consolidated Financial Statements on a line-by-line basis 


so that it would be necessary to determine the share of its income allocable to other owners under the 


relevant accounting standard. This assumption is limited to the consolidation of the income and expense 


of the LTCE. This limitation is intended to avoid any confusion that might arise as a result of the assumption 


that its income were equal to GloBE Income. For example, substitution of the GloBE Income in the profit 


and loss statement may not carry through properly to a balance sheet or statement of cash flows, but this 


is not relevant for purposes of the exercise in Article 2.2.3. 


35. The third assumption in paragraph (c), is that all of the LTCE’s GloBE Income is attributable to 


transactions with persons that are not Group Entities. The normal process of preparing Consolidated 


Financial Statements eliminates income and expenses attributable to transactions between group 


members. This assumption is intended to clarify that the amount that should be allocated in the hypothetical 


allocation is the total GloBE Income of the LTCE, irrespective of whether some or all of that income was 


earned through transactions with Group Entities and would have been eliminated in preparing actual 


Consolidated Financial Statements. The entire amount of GloBE Income needs to be allocated in the 


hypothetical allocation, even if some or all of it is in fact derived from transactions with other Group Entities. 


36. The final assumption in paragraph (d), is that all other owners (including other Constituent Entities) 


are treated as not holding any Controlling Interests in the LTCE. This assumption treats other Constituent 


Entities of the MNE Group that own an interest in the LTCE in the same manner as persons that are not 


Group Entities. Thus the income attributable to other Constituent Entities is treated as income attributable 


to a non-Group Entity. This ensures that only the income attributable to direct and indirect Ownership 


Interests owned by the Parent Entity is included in the Parent Entity’s Inclusion Ratio.3  


Article 2.2.4 


37. Article 2.2.4 clarifies that in the case of a Flow-through Entity, the total GloBE income for purposes 


of the Inclusion Ratio is the total GloBE Income that is attributable to Ownership Interests held by 


Constituent Entities of the MNE Group. Thus, any amount that is allocated to a person that is not a Group 


Entity pursuant to Article 3.5.3 is excluded for purposes of determining a Parent Entity’s Inclusion Ratio.4 


Article 2.3 - IIR Offset Mechanism 


Article 2.3.1 


38. Article 2.3.1 reduces the Top-up Tax that has been allocated to a Parent Entity where two Parent 


Entities in the same ownership chain are required to apply an IIR to the same Top-up Tax amount and the 


potential for overlapping application of the IIR is not solved by the ordering rules in Articles 2.1.3 or 2.1.5. 


This can occur, for example, where an upper-tier Intermediate Parent Entity has a non-Controlling Interest 


in a lower-tier Intermediate Parent Entity, which, in turn, holds all the Ownership Interests in an LTCE. In 


this case, both Parent Entities will be required to apply the IIR under Article 2.1.2 in respect of the LTCE. 


A similar situation can arise under Articles 2.1.4 and 2.1.5 where a POPE does not hold all of the 


Ownership Interests of a lower-tier POPE. In this case, both POPEs in the same ownership chain are 


required to apply the IIR. Article 2.3.1 prevents double taxation in these situations. 


Article 2.3.2 


39. Article 2.3.2 determines the amount of the Top-up Tax reduction required pursuant to Article 2.3.1. 


Article 2.3.2 reduces the Top-up Tax that would otherwise be payable under the IIR by the upper-tier Parent 


Entity by the amount that is brought into charge under a Qualified IIR applied by the lower-tier Parent 


Entity. The reduction of Top-up Tax is limited to “the portion” of the Top-up Tax that has been allocated to 
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the upper-tier Parent Entity and that “is brought into charge” by the lower-tier Intermediate Parent Entity or 


POPE. In other words, the reduction is limited to the amount of the upper-tier Parent Entity’s Allocable 


share of the LTCE’s Top-up Tax that is attributable to Ownership Interests held indirectly through the lower-


tier Intermediate Parent Entity or POPE that is also obligated to apply the IIR.5 


40. Article 2.3 reduces a Parent Entity’s allocable share of a Top-up Tax by the amount allocated to a 


POPE or Intermediate Parent Entity located in a lower level of the ownership chain. This reduction is made 


at the moment of allocating the amount of Top-up Tax among Parent Entities and not after the full amount 


or a portion of the Top-up Tax is effectively paid.  


Overview of the UTPR 


41. The UTPR provides a mechanism for making an adjustment in respect of the Top-up Tax that is 


calculated for an LTCE to the extent that such Top-up Tax is not brought within the charge of a Qualified 


IIR. The UTPR is made up of three Articles:  


a. Article 2.4 sets out the UTPR adjustment mechanism to be applied by a UTPR Jurisdiction;  


b. Article 2.5 calculates the Total Amount of an MNE Group’s Top-up Tax that is allocable under the 


UTPR; and  


c. Article 2.6 provides the methodology for allocating such Top-up Tax to each UTPR Jurisdiction.  


42. A more detailed explanation of these provisions is set out below. 


Article 2.4 - Application of the UTPR 


Article 2.4.1 


43. Article 2.4.1 provides that the Constituent Entities of an MNE Group shall be denied a deduction 


for otherwise deductible expenses (or be subject to an equivalent adjustment under domestic law) in an 


amount sufficient to result in the Constituent Entities located in the UTPR Jurisdiction having an additional 


cash tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction. The timing of the 


UTPR adjustment is addressed in Article 2.4.2.  


Denial of a deduction 


44. Denying a taxpayer a deduction generally increases the cash tax expense for that taxpayer by 


increasing the net income subject to tax in that jurisdiction. The increase in the tax payable as a result of 


the denial of a deduction is an amount equal to the taxpayer’s rate of tax multiplied by the amount of the 


payment (or other expense) for which the deduction was denied. If the UTPR in a jurisdiction relies on a 


denial of deduction mechanism, then the amount of deductions that need to be denied under the rule can 


be determined by dividing the UTPR Top-up Tax Amount allocated to the jurisdiction under Article 2.6 by 


the taxpayer’s applicable rate of tax on such income. For instance, if a Constituent Entity located in a UTPR 


Jurisdiction is allocated UTPR Top-up Tax Amount of 10 and the CIT rate is 25%, then denying the 


deduction for an otherwise deductible payment of 40 (= 10 / 25%) results in an incremental cost equal to 


the UTPR Top-up Tax Amount allocated under the rule (40 x 25% = 10).  


45. Denial of a deduction under Article 2.4.1 means the denial of a deduction for local tax purposes in 


respect of expenditure or similar items that are taken into account in calculating ordinary net income for 


tax purposes in that jurisdiction. The denied deduction need not be attributable to a transaction with another 


Constituent Entity. It includes the denial of an allowance for depreciation or amortisation and extends to a 


denial of a deduction for a purely notional expense or non-economic loss (such as a deemed interest 


expense). Deemed or notional expenses incurred by a PE or Main Entity in respect of the application of 
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the arm’s length principle may also be taken into account for the purposes of the UTPR provided such 


amounts are taken into account in calculating ordinary net income for tax purposes in that jurisdiction. A 


denial of a deduction does not include an item to the extent that it is already subject to separate limitation 


under another rule (such as an interest limitation rule). An adjustment that took the form of a denial of a 


deduction recorded against non-taxable income, and that therefore does not result in an additional amount 


of cash tax expense payable by the Constituent Entities, would not constitute a valid denial of a deduction 


for the purposes of a UTPR adjustment. 


Equivalent adjustment 


46. Article 2.4.1 further provides that the UTPR may take the form of an adjustment that is equivalent 


to a denial of a deduction. The UTPR does not prescribe the mechanism by which the adjustment must be 


made. This is a matter of domestic law implementation that is left to the UTPR Jurisdictions.  


47. The adjustment under the UTPR will depend on the existing design of the domestic tax system 


and should be coordinated with other domestic law provisions and a jurisdiction’s international obligations, 


including those under Tax Treaties. For example, the adjustment under the UTPR could take the form of 


an additional Tax levied directly on a resident taxpayer in an amount equal to the allocated UTPR Top-up 


Tax Amount. Alternatively, a jurisdiction could include an additional amount of deemed income 


representing a reversal of deductible expenses incurred in current or prior period or a jurisdiction could 


choose to reduce an allowance or deemed deduction to reflect an allocation of Top-up Tax.  


Additional cash tax expense 


48. Whichever form the UTPR adjustment may take, Article 2.4.1 provides that the adjustment should 


result in an additional cash tax expense (either in the current year or, under a carry-forward mechanism, 


in a future year) for the Constituent Entities of the MNE Group in the jurisdiction that equals the UTPR Top-


up Tax Amount allocated to this jurisdiction for each Fiscal Year. For this purpose, the additional cash tax 


expense is in addition to the amount that would otherwise have been paid under the ordinary domestic 


rules for calculating a Constituent Entity’s tax liability. The resulting additional cash tax expense should be 


determined in respect of the taxable year in which the Fiscal Year ends, and should be due in addition to 


the amount of tax that would otherwise be payable for such taxable year under the normal tax rules in the 


jurisdiction applicable to the Constituent Entity. The additional cash tax expense increases the amount of 


tax that the Constituent Entity or Entities would otherwise have paid under the ordinary domestic rules for 


calculating their taxable income. This means that the UTPR applies after any provisions of domestic law 


that affect the deductibility of expenses incurred by Constituent Entities. The filing requirements associated 


with the tracking of the payment of the additional cash tax expense over time are addressed in 


Article 8.1.4(c). 


49. For purposes of Article 2.4.1, an additional cash tax expense for a taxable year does not cover an 


amount of tax that will be payable by the Constituent Entities in respect of a future period. This means that 


a reduction of the amount of losses, which could otherwise be carried forward for CIT purposes, will not 


give rise to an additional cash tax expense for the taxable year within the meaning of this Article until a 


corresponding amount of income has arisen in the subsequent period.6  


Constituent Entities located in the Jurisdiction 


50. Article 2.4.1 provides that the Constituent Entities of an MNE Group shall be denied a deduction 


for otherwise deductible expenses (or be subject to an equivalent adjustment under domestic law) in an 


amount sufficient to result in the Constituent Entities located in the UTPR Jurisdiction having an additional 


cash tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction.  
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51. Article 2.4.1 does not prescribe how the UTPR Top-up Tax Amount is allocated among the 


Constituent Entities that are located in the UTPR Jurisdiction. The allocation among the Constituent 


Entities within a UTPR Jurisdiction should be addressed under that UTPR Jurisdiction’s domestic law, 


which would ensure that such allocation mechanism is best coordinated with other existing domestic tax 


rules. The UTPR Jurisdiction may provide in its domestic law that the UTPR adjustment is imposed on only 


one Constituent Entity or several Constituent Entities that are located in the jurisdiction. For instance, 


several Constituent Entities may, for domestic tax purposes, belong to the same tax consolidated group 


such that the most straightforward way of making the adjustment required under the UTPR is at the level 


of the local tax consolidated group rather than on an entity-by-entity basis.  


52. Constituent Entities may also be treated differently for this purpose, depending on whether they 


are wholly-owned or almost wholly-owned by the MNE Group, or whether they are partially-owned 


Constituent Entities. Allocating Top-up Tax to a partially-owned Constituent Entity would result in the 


minority interest holders of such Constituent Entity bearing indirectly a portion of the tax cost incurred by 


the application of the UTPR. A UTPR Jurisdiction may therefore provide that the Top-up Tax is allocated 


first to those Constituent Entities that are wholly-owned or almost wholly-owned by the MNE Group, in 


order to minimise the extent to which those minority interest holders share the burden of Top-up Tax 


allocated from LTCEs in which they do not have an economic interest.  


53. Article 2.4.1 does not require that the additional cash tax expense is paid by the same Constituent 


Entities as those that were denied a deduction (or required to make an equivalent adjustment). For 


instance, the UTPR Jurisdiction may deny a deduction to (or impose an equivalent adjustment on) a Tax 


Transparent Entity, the effect of which flows through to the owners. In this case, the additional cash tax 


expense collected by the UTPR Jurisdiction may be levied or borne by the owners of the Tax Transparent 


Entity itself. As such, this additional cash tax expense may be taken into account for the purposes of 


assessing whether the adjustment has resulted in an additional cash tax expense that is equal to the UTPR 


Top-up Tax Amount.  


Article 2.4.2 


54. Article 2.4.2 requires that the UTPR adjustment is imposed as soon as possible and sets out a 


carry-forward mechanism to address the situation where the UTPR adjustment is subject to some 


limitations. The filing requirements associated with the carry-forward mechanism are discussed in the 


Commentary to Article 8.1.4 (c). 


The taxable year in which the Fiscal Year ends 


55. The UTPR Top-up Tax Amount is calculated based on the Low-Tax profits arising during a given 


Fiscal Year. The earliest taxable period a UTPR adjustment can be made is the Constituent Entities’ 


taxable year which commences during that Fiscal Year and that ends on the same day or after the Fiscal 


Year ends.  


56. It may not be possible for a taxpayer or tax administration to know the UTPR Top-up Tax Amount 


that has been allocated to a jurisdiction until the GloBE Information Return is actually filed. While the GloBE 


Information Return is required to be filed no later than 15 months after the last day of the MNE’s Fiscal 


Year this date may be after the due date for the tax return of the relevant taxable year. When the UTPR 


adjustment takes the form of a denial of a deduction, jurisdictions may require the Constituent Entities to 


file an amended tax return with respect to the relevant taxable year, in order to affect the relevant 


deductions for that year. When the adjustment requires the submission of an amended tax return, the 


Constituent Entities located in the UTPR Jurisdiction should not suffer any penalties for late filing or 


payment that results from any increase in tax payable due solely to the application of the UTPR. If it is not 


possible to make a full adjustment in that period, then the adjustment should be made in the following 


period or as soon as reasonably practicable (see also paragraphs under the carry-forward mechanism).  
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To the extent possible 


57. Article 2.4.2 further provides that the adjustment provided under Article 2.4.1 shall apply to the 


extent possible with respect to the taxable year in which the Fiscal Year ends. There may be situations, 


however, where the UTPR adjustment will be limited in its amount for a given taxable year, for instance 


because there is only a limited amount of deductible expenses. Nevertheless, the UTPR adjustment shall 


ensure that the maximum amount is collected from the Constituent Entities as early as possible. 


58. There may also be situations where the additional cash tax expense of the Constituent Entities in 


an MNE Group will depend on the facts and circumstances of the particular Constituent Entities on which 


the UTPR adjustment will be imposed. As mentioned previously, denying a deduction to a Constituent 


Entity that is in a loss-position may not result in an immediate additional cash tax expense for that 


Constituent Entity. Therefore, in order to impose the adjustment to the extent possible with respect to a 


given taxable year, the UTPR Jurisdiction should, to the extent possible taking into account the limitations 


under applicable laws, impose the adjustment in priority on those Constituent Entities that will have an 


immediate additional cash tax expense in that year.  


Carry-forward mechanism 


59. Article 2.4.2 provides a carry-forward mechanism to address the situation where the UTPR 


adjustment made with respect to the taxable year in which the Fiscal Year ends did not result in enough 


additional cash tax expense to equal the UTPR Top-up Tax Amount allocated to the jurisdiction for that 


Fiscal Year and will not (in the current or a future taxable year due, for example, to a reduction in net 


operating losses), result in enough additional cash tax expense without a further adjustment being made. 


In other words, the carry-forward mechanism provided under Article 2.4.2 applies if the UTPR Top-up Tax 


Amount allocated to a UTPR Jurisdiction exceeds the additional cash tax expense that will be incurred (in 


the current or a future taxable year)by Constituent Entities located in such jurisdiction as a result of the 


UTPR.  


60. Article 2.4.2 provides that under such circumstances, it may be necessary for the difference 


between the UTPR Top-up Tax Amount and the amount of the additional cash tax expense of the 


Constituent Entities that resulted from the application of the UTPR to be carried over to the following Fiscal 


Year and imposed in the taxable year in which the following Fiscal Year ends, which is expected to be the 


immediately subsequent taxable year. This difference shall be subject to an adjustment provided in 


Article 2.4.1 in the next year, but remains with the jurisdiction where it was first allocated and is not subject 


again to the general allocation mechanism in Article 2.6 in a later year. See also below the situation where 


the MNE Group falls outside of the scope of the GloBE Rules or where the Constituent Entity that was 


allocated Top-up Tax under domestic law leaves the MNE Group.  


61. When the carry-forward mechanism applies, the Constituent Entities located in the UTPR 


Jurisdiction should not suffer any penalties for late payment that results from the UTPR being limited in its 


operation in the previous years (for instance, as a result of not having sufficient deductible payments to 


disallow or as a result of a loss-position).  


62. Article 2.4.2 also provides that the carry-forward mechanism is only applied to the extent it is 


necessary to impose another adjustment to ensure that the Constituent Entities will have an additional 


cash tax expense that equals the UTPR Top-up Tax Amount allocated to the jurisdiction. There may be 


situations where it is not necessary to impose another adjustment, for instance because the first adjustment 


will result in the Constituent Entities having – over time – an additional cash tax expense that equals the 


UTPR Top-up Tax Amount allocated to the jurisdiction. This may be the case when the adjustment consists 


of a reduction of the amount of losses and those losses can be carried forward indefinitely under the laws 


of the UTPR jurisdiction. However, if the losses cannot be carried forward indefinitely, the UTPR 


adjustment may need to be carried forward because the first adjustment will not necessarily result in an 
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additional cash tax expense in the period during which the losses can be carried forward and a further 


adjustment would be necessary at the end of this period.7 


63. Article 2.4.2 is not limited to the first taxable year that follows the one when the allocated UTPR 


Top-up Tax Amount could not result in an additional cash tax expense. The design of the carry-forward 


mechanism in Article 2.4.2 should subject the untaxed portion of the UTPR Top-up Tax Amount to the 


adjustment provided in Article 2.4.1 in the next year and each following year, to the extent necessary to 


achieve the full adjustment under Article 2.4.1. If the Top-up Tax that has been pushed-back into 


Article 2.4.1 does not result in an additional cash tax expense in that year then Article 2.4.2 would apply 


again in the following year thereby providing an indefinite carry-forward mechanism for any portion that 


further remains untaxed in the second and subsequent years. Article 2.4.2 also applies to the carried 


forward portion of the UTPR adjustment and provides that this adjustment shall apply “to the extent 


possible” to that following taxable year. While Article 2.4.2 provides for an indefinite carry-forward 


mechanism, domestic law in certain circumstances may limit the practical application of the carry-forward 


after a certain period of time. For example, a jurisdiction may have a domestic statute of limitation that 


prevents its tax administration from applying the carry-forward mechanism to its full extent. In such a 


situation, the Top-up Tax Amount that has not yet been collected is not allocated to another jurisdiction. 


64. Article 2.4.2 is also not limited to the Fiscal Years in which the MNE Group is within the scope of 


the GloBE Rules or the Fiscal Years when the Constituent Entity that is allocated UTPR Top-up Tax 


Amount under the UTPR is part of the MNE Group. If the MNE Group’s revenues fall below the threshold 


of Article 1.1, the Constituent Entities that were allocated UTPR Top-up Tax Amounts that did not give rise 


to an additional cash tax expense would still be liable for the UTPR Top-up Tax Amounts they were 


allocated.  


65. As provided above, Article 2.4.1 does not prescribe how the UTPR Top-up Tax Amount is allocated 


among the Constituent Entities that are located in the UTPR Jurisdiction. Therefore, a UTPR Jurisdiction 


may reallocate the UTPR Top-up Tax Amount among the Constituent Entities located in that jurisdiction, 


in subsequent years, in order to ensure that the UTPR Top-up Tax Amount is collected as soon as possible. 


In such a case, the adjustment provided in Article 2.4.1 in that later year does not need to be imposed on 


the Constituent Entities located in that jurisdiction that were initially allocated Top-up Tax under domestic 


law. It may be applied against any Constituent Entities of the same MNE Group that are located in that 


jurisdiction, subject to the requirement in Article 2.4.2 that the adjustment shall be made to the extent 


possible with respect to the taxable year in which that Fiscal Year ends. Similarly, a jurisdiction may adopt 


a mechanism to re-allocate the UTPR Top-up Tax Amount to other Constituent Entities in the jurisdiction 


that remain with the MNE Group to address the situation where a Constituent Entity would be separated 


from the MNE Group after being allocated Top-up Tax that did not give rise to an additional cash tax 


expense. A UTPR jurisdiction may also provide that this Constituent Entity is still liable for the Top-up Tax 


that it was allocated under a jurisdiction’s Qualified UTPR even if it has been separated from the MNE 


Group. A UTPR jurisdiction may also consider the possibility of imposing a final tax charge under the UTPR 


in respect of a liquidation or similar transaction that will result in there being no remaining Constituent 


Entities in the UTPR jurisdiction for the MNE Group.  


Article 2.4.3 


66. Article 2.4.3 excludes a controlled Investment Entity from the application of the UTPR. This 


exclusion is to avoid interfering with the intended tax neutrality of these Entities with respect to owners that 


are not Group Entities. Note that Investment Entities that are the UPE of the MNE Group are Excluded 


Entities and are therefore already outside the scope of the GloBE Rules (see Commentary to Article 1.5).  
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Article 2.5 - UTPR Top-up Tax Amount 


67. Article 2.5 provides the methodology to determine the amount of Top-up Tax that is allocated to 


the UTPR Jurisdiction under the UTPR. The Total UTPR Top-up Tax Amount is determined by reference 


to the total amount of Top-up Tax that is due (as provided in Article 2.5.1) and that is not already subject 


to a Qualified IIR (as provided in Articles 2.5.2. and 2.5.3).  


68. Like the IIR, the UTPR relies on the same computation made in accordance with Chapter 5 for 


determining the MNE Group’s jurisdictional ETR and the amount of Top-up Tax. This includes the same 


methodology for determining GloBE Income or Loss, the amount of Covered Taxes on such income and 


the rules for determining the application of the Substance-based Income Exclusion. Equally, the exclusions 


to the definition of Constituent Entity (for example, in respect of Government Entities) apply to the ETR 


calculation used for determining the Top-up Tax such that no Top-up Tax would arise, or be allocable 


under the UTPR, in respect of these entities.  


69. Having a single computation of the Top-up Tax under the IIR and the UTPR improves coordination 


between GloBE Rules in each jurisdiction and reduces implementation and compliance costs, while 


ensuring that the rules do not result in over-taxation or taxation in excess of economic profits. In addition, 


relying on the same Top-up Tax computation under both the IIR and the UTPR aligns the expected 


outcomes under both rules, which allows the UTPR to operate as a meaningful backstop to the IIR. Failing 


to have a single computation of the Top-up Tax under both the IIR and the UTPR would either lead to less 


effective or harsher outcomes under the UTPR than under the IIR.  


Article 2.5.1 


70. Article 2.5.1 provides the starting point for the computation of the UTPR Top-up Tax amount and 


ensures that the aggregate adjustments made under the UTPR in each jurisdiction do not exceed the total 


amount of Top-up Tax computed for all Low-tax Jurisdictions where the MNE Group is operating.  


71. In accordance with the methodology described in Article 5.2, the amount of Top-up Tax that is 


allocable under the UTPR is determined in respect of each Constituent Entity located in a jurisdiction where 


the MNE’s jurisdictional ETR is below the Minimum Rate (i.e. an LTCE). The Total UTPR Top-up Tax 


Amount is equal to the sum of the Top-up Tax calculated for each of these LTCEs, taking into account the 


relevant provisions of the GloBE Rules that may affect the calculation of the Top-up Tax, such as Article 5.6 


for a Minority-Owned Constituent Entity, as well as Article 7.4 or Article 7.6 for an Investment Entity. The 


Top-up Tax calculated for each of these LTCEs may be subject to adjustments, as provided in 


Articles 2.5.2, 2.5.3 and Article 9.3. In relation to JVs and JV Subsidiaries, Article 6.4.1(c) increases the 


Total UTPR Top-up Tax Amount taken into account for purposes of Article 2.5.1 in respect of a JV Group 


Top-up Tax that has not been brought into charge under a Qualified IIR. The Total UTPR Top-up Tax 


Amount taking into account those adjustments is then allocated amongst the UTPR Jurisdictions in 


accordance with the mechanism set out in Article 2.6.  


Article 2.5.2 


72. Article 2.5.2 and Article 2.5.3 relate to the Top-up Tax that is computed in relation to the profit of 


an LTCE that is subject to one or more Qualified IIRs. In that context, the IIR takes priority over the UTPR. 


Article 2.5.2 applies when the Parent Entity or Entities that apply the IIR collectively hold all of the UPE’s 


Ownership Interests in the LTCE. Article 2.5.3, discussed further in the Commentary below, applies in 


situations where the Parent Entity or Entities that apply the IIR do not hold all of the UPE’s Ownership 


Interests in the LTCE.  


73. Article 2.5.2 provides that the Top-up Tax calculated for an LTCE shall be reduced to zero if all of 


the UPE’s Ownership Interests in such LTCE are held directly or indirectly by a Parent Entity or Entities 
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that are required to apply a Qualified IIR in the jurisdiction where they are located with respect to that LTCE 


for the Fiscal Year.  


74. In the situation where no IIR applies at the UPE level, a lower level Parent Entity may be required 


to apply the IIR as provided under Article 2.1. If the UPE’s Ownership Interest in an LTCE is held indirectly 


through a Parent Entity that is required to apply the IIR, then no Top-up Tax shall be allocated under the 


UTPR for such LTCE. Whether or not the amount of Top-up Tax may be reduced to zero in accordance 


with this rule is determined on an entity-by-entity basis. This means that the determination is made for 


each LTCE.  


75. It is possible that several Parent Entities are required to apply a Qualified IIR in respect of several 


LTCEs. It is also possible that the Ownership Interests of a given LTCE are held by several Parent Entities 


that are located in the same jurisdiction and required to apply a Qualified IIR. In such a case, the Ownership 


Interests held by each Parent Entity are taken into account for the purposes of this test. If all of the UPE’s 


Ownership Interests in an LTCE are held through various Parent Entities that are required to apply a 


Qualified IIR, no Top-up Tax shall be allocated under the UTPR in respect of such LTCE.  


Application of UTPR to low tax profits in UPE Jurisdiction 


76. The fact that the UPE is required to apply a Qualified IIR does not mean there is no scope for the 


operation of the UTPR with respect to Constituent Entities located in the UPE Jurisdiction. Where the UPE 


is required to apply a Qualified IIR for the Fiscal Year, it may only be required under the laws of the UPE 


Jurisdiction to apply the IIR in respect of PEs and subsidiaries located in other jurisdictions. In this case, 


no Top-up Tax will be allocated under the UTPR in respect of foreign LTCEs (i.e. located outside of the 


UPE Jurisdiction). There could be, however, Top-up Tax allocable under the UTPR in respect of the 


domestic LTCEs (i.e. located in the UPE Jurisdiction) if the ETR of the UPE Jurisdiction is below the 


Minimum Rate. That Top-up Tax may be reduced to zero by virtue of a Qualified Domestic Minimum Top-


up Tax payable in the UPE Jurisdiction under Article 5.2.3. In the case where the UPE is required to apply 


a domestic IIR with respect to domestic LTCEs, the Top-up Tax may also be reduced to zero under 


Article 2.5.2 (see Commentary on Article 2.1.6). If the Top-up Tax arising in the UPE Jurisdiction is not 


reduced to zero, it will be included in the UTPR Top-up Tax Amount and allocated to each UTPR 


Jurisdiction in accordance with Article 2.6, discussed further in the Commentary below. 


Article 2.5.3 


77. It is expected that, in most cases, either the LTCEs will be wholly-owned by another Constituent 


Entity that is subject to a Qualified IIR (and the UTPR will not apply) or their shares will be wholly-owned 


by other Constituent Entities that are not subject to an IIR (and the UTPR will apply). There may be 


situations, however, where an Intermediate Parent Entity owns an interest in an LTCE and applies the IIR 


in respect of its share of the income of such LTCE under Article 2.1.2, but the application of the IIR in the 


Intermediate Parent Entity’s jurisdiction does not result in all the Top-up Tax attributable to the UPE’s 


Ownership Interests being brought into charge under a Qualified IIR. This situation could arise, for example 


where the UPE (located in a jurisdiction without a Qualified IIR) owns a larger interest in the LTCE than 


the Intermediate Parent Entity does. In this case, rather than excluding the whole amount of Top-up Tax 


from charge under Article 2.5.2, the amount of Top-up Tax levied under the Qualified IIR in the Intermediate 


Parent Entity’s jurisdiction is deducted from the total Top-up Tax of the LTCE. This mechanism ensures 


that the IIR has priority over the UTPR, and avoids multiple taxation of the same low-taxed income as a 


result of the GloBE Rules. The Ownership Interests in the LTCE may also be held by different Parent 


Entities that, together, own less than the UPE’s Ownership Interests in the LTCE. In such cases, the sum 


of Top-up Taxes that is allocated to each Parent Entity is deducted from the total Top-up Tax Amount that 


is allocated under the UTPR pursuant to Article 2.5.3.8 
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78. Because Article 2.5.3 reduces the Total UTPR Top-up Tax Amount by the amount of Top-up Tax 


subject to the IIR (rather than reducing it to zero), it leaves, within the charge to tax, low-taxed income that 


is beneficially owned by minority shareholders. Unlike the exclusion mechanism under Article 2.5.2, this 


deduction mechanism under Article 2.5.3 does not allow the MNE Group to limit the total amount of Top-


up Tax payable to the allocable share of Top-up Tax that would have been allocated to the UPE if the UPE 


had been subject to a Qualified IIR with respect of the LTCE. Equally, it does not require a determination 


of whether a POPE would have been subject to tax under the IIR because of the ownership structure of 


the MNE Group or the Allocable Share of Top-up Tax that would have been allocated to that POPE. 


Instead, Article 2.5.3 deducts the tax due under an IIR from the amount of Top-up Tax that is computed on 


the total amount of income of the LTCE, irrespective of the UPE’s Allocable Share of the Top-up Tax due 


in respect of the LTCE. Applying the UTPR to the total amount of Top-up Tax of an LTCE (i.e. not limited 


to the UPE’s Ownership Interest in the LTCE) simplifies its application. It allows for a greater tax expense 


than the Top-up Tax that would have been collected under the IIR if it had applied at the UPE level, because 


it is not limited to the UPE’s Allocable Share of the Top-up Tax due in respect of LTCE.  


Article 2.6 - Allocation of Top-up Tax for the UTPR 


79. Articles 2.6.1 to 2.6.3 describe the formula used to allocate the Total UTPR Top-up Tax Amount 


to each UTPR Jurisdiction on the basis of a substance-based allocation key. 


Article 2.6.1  


Purpose of the UTPR Percentage  


80. Article 2.6.1 provides that the UTPR Top-up Tax Amount determined under Article 2.5.1 is 


allocated among UTPR Jurisdictions by applying their respective UTPR Percentages. Article 2.6.1 then 


sets out the formula for computing the UTPR Percentage of each UTPR Jurisdiction, and is drafted from 


the perspective of the implementing UTPR Jurisdiction. In other words, the formula determines the amount 


allocable to the implementing UTPR Jurisdiction. 


81. The UTPR Percentage is determined on the basis of factors that reflect the relative substance of 


the MNE Group in each UTPR Jurisdiction. Relying on substance factors provides for a simple and 


transparent allocation key which facilitates the co-ordination among tax administrations. It is also expected 


that the jurisdictions where the MNE Group has more substance on a relative basis will be those where 


there is more tax capacity (such as deductible expenditure) to absorb adjustments under the UTPR. This 


approach, together with the exclusion mechanism in Article 2.6.3, is intended to reduce the risk of allocating 


Top-up Tax to a jurisdiction that does not have enough capacity to impose the UTPR adjustment.  


Components of the UTPR Percentage 


82. Article 2.6.1 provides that the UTPR Percentage is determined on the basis of quantitative factors 


that are aggregated at the jurisdictional level. These factors are based on information required in the MNE 


Group’s CbC Reports. More specifically, Article 2.6.1 provides that the substance of UTPR jurisdictions is 


determined on the basis of a ratio based on the Number of Employees and the Net Book Value of Tangible 


Assets of the Constituent Entities that are located in those respective jurisdictions. The Number of 


Employees and the Net Book Value of Tangible Assets were determined to be the most appropriate for 


reflecting a consistent measure of substance in jurisdictions. In addition, the factors used under the UTPR 


provide both MNE Groups and tax administrations with bright-line measures based on existing compliance 


mechanisms. Using quantitative factors that can be available in CbC Reports facilitates co-ordination 


between UTPR Jurisdictions and minimises the risk of disputes. Other factors (such as payroll) were 


considered and rejected by the Inclusive Framework. 
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83. The Number of Employees and the Net Book Value of Tangible Assets each account for half of 


the UTPR percentage of the UTPR Jurisdiction. This is to reflect that substance can be measured both on 


the basis of the Number of Employees and the Net Book Value of Tangible Assets across jurisdictions, 


recognising that substance may take various forms, depending on the industry and the business model of 


the MNE Group. Using a 50% weight for each factor avoids favouring one of the two factors over the other 


in the formula.  


84. The Number of Employees and the Net Book Value of Tangible Assets are defined in Article 10.1. 


See the Commentary on those definitions for further details. 


85. The definitions provided in Article 10.1 are similar to those provided in the report on BEPS 


Action 13 for purposes of CbCR. Relying on similar definitions as those provided for purposes of CbC 


Reports minimises potential compliance costs associated with the computation of each UTPR Jurisdiction’s 


UTPR Percentage. Article 2.6.1 does not refer to the information available in the MNE Group’s CbCR and 


provides its own definitions to avoid the situation where there would be no basis to compute the UTPR 


Percentage if the MNE had not filed a CbCR. However, as a matter of simplification, an MNE Group could 


prepare its CbC Reports using information from the Constituent Entities’ financial accounts and the Number 


of Employees and Tangible Assets for each Constituent Entity located in the jurisdiction in accordance with 


the definition for such indicators provided under Article 10.1. A CbC Report prepared in this manner could 


be used for purposes of identifying the relevant amounts used to compute the UTPR Percentage.  


Scope and timing of the determination of the UTPR Percentage 


86. The UTPR Percentage is only computed for purposes of allocating the UTPR Top-up Tax Amount 


and for jurisdictions that introduced a Qualified UTPR (“UTPR Jurisdictions”). The UTPR Percentage is 


determined for all UTPR Jurisdictions where the MNE Group is operating, even if those UTPR Jurisdictions 


are Low-Tax Jurisdictions under the GloBE Rules for that MNE Group. This means that a Low-Tax 


Jurisdiction that is also a UTPR Jurisdiction is allocated a portion of the UTPR Top-up Tax Amount, if its 


UTPR Percentage is not zero (it could be zero, for instance, as a result of the provisions in Article 2.6.3). 


Equally, the UPE Jurisdiction itself could be a Low-Tax Jurisdiction under the GloBE Rules and be allocated 


a portion of the UTPR Top-up Tax Amount that arises in respect of the Constituent Entities that are located 


in the UPE Jurisdiction. In addition, the UPE Jurisdiction may apply a Qualified IIR with respect to the 


Constituent Entities of the MNE Group that are not located in the UPE Jurisdiction (in accordance with 


Article 2.1.6), but this would not be relevant for purposes of determining the UTPR Top-up Tax Amount 


that arises in respect of the Constituent Entities located in the UPE Jurisdiction.  


87. Article 2.6.1 further provides that only the substance factors of Constituent Entities of the Group 


located in a UTPR Jurisdiction (including those of the implementing jurisdiction) are taken into account in 


the denominator of the fraction. Therefore, the Top-up Tax is allocated only among UTPR Jurisdictions. 


The substance factors of Constituent Entities that are not located in a UTPR Jurisdiction are not taken into 


account for purposes of the allocation key because doing so would have the effect of allocating some of 


the UTPR Top-up Tax Amount to jurisdictions without a Qualified UTPR. Allocating any of the UTPR Top-


up Tax Amount to jurisdictions that do not have a UTPR would significantly reduce the effectiveness of the 


rule, because the Top-up Tax allocated to those jurisdictions would not be collected. The UTPR Percentage 


is determined on an annual basis, for each Fiscal Year. However, it is not expected to be significantly 


different from one year to the next, unless the MNE Group undertakes a significant acquisition, disposal or 


restructuring of its operations.  


Article 2.6.2 


88. Article 2.6.2 provides two types of exclusions in computing a jurisdiction’s UTPR Percentage.  







   51 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


Paragraph (a) 


89. Paragraph (a) provides for the first exclusion. The first exclusion relates to the employees of, and 


Tangible Assets that are held by, Investment Entities. This exclusion only matters to Investment Funds 


that are not the UPE. As already noted above in the Commentary to Article 2.4.3, Investment Funds and 


Real Estate Investment Vehicles that are the UPE are Excluded Entities and therefore, their employees 


and Tangible Assets are not taken into account for purposes of computing the UTPR percentage of a 


jurisdiction. The exclusion provided in Paragraph (a) of Article 2.6.2 relates to other controlled Investment 


Entities, i.e. Investment Entities that are not Excluded Entities. Paragraph (a) provides that the employees 


of, and Tangible Assets that are held by, controlled Investment Entities are excluded for purposes of 


computing a jurisdiction’s UTPR percentage. The employees and assets of controlled Investment Entities 


are not taken into account in the allocation formula because such Entities are excluded from the scope of 


application of the UTPR under Article 2.4.3. Allocating some of the UTPR Top-up Tax Amount to a 


jurisdiction that has only Investment Entities would reduce the effectiveness of the UTPR. 


Paragraph (b) 


90. Paragraph (b) provides for the second exclusion. The second exclusion relates to the employees 


and Tangible Assets of Flow-through Entities. In practice, the substance of Flow-through Entities could 


give rise to the existence of a PE. As a first step, the assets and employees of the Flow-through Entity 


would be attributed to the PE. The assets and employees allocated to a PE are then taken into account for 


computing the UTPR Percentage of the jurisdiction where that PE is located. 


91. However, a Flow-through Entity may not give rise to the existence of a PE, for instance because 


the activity or place through which the activity is carried out is not sufficient to create a PE in the jurisdiction. 


Some assets and employees of that Flow-through Entity may therefore remain unallocated after the assets 


and employees are attributed to the relevant PEs. In such a case, Paragraph (b) of Article 2.6.2 provides 


that the Flow-through Entity’s employees and Tangible Assets that are not allocated to PEs are allocated 


to any Constituent Entities that are located in the jurisdiction where the Flow-through Entity was created 


irrespective of whether they are the Constituent Entity-owners of the Entity. This approach to allocate the 


employees and Tangible Assets of Flow-through Entities differs from the approach provided under 


Article 3.5 to allocate the Income or Loss of a Flow-Through Entity. If no Constituent Entities are located 


in the jurisdiction where the Flow-through Entity was created, then the employees and Tangible Assets 


that are not allocated to a PE are excluded from the formula. 


Article 2.6.3 


92. Article 2.6.3 provides that a UTPR Jurisdiction shall be excluded from the allocation mechanism 


provided under Article 2.6.1 when the UTPR Top-up Tax Amount allocated to that jurisdiction in a prior 


year has not yet resulted in an equivalent additional cash tax expense for the Constituent Entities located 


in that jurisdiction. Article 2.6.3 provides that, when that is the case, the UTPR Percentage for the 


jurisdiction is zero. This mechanism ensures that no more Top-up Tax is allocated to such a jurisdiction 


until it has been able to impose the requisite amount of tax. Article 2.6.3 further provides that the Number 


of Employees and Tangible Assets of the Constituent Entities located in such a jurisdiction are excluded 


from the denominator of the formula for purposes of the allocation key. This ensures that the Top-up Tax 


that would have been allocated to the UTPR Jurisdiction with a UTPR Percentage of zero is actually 


allocated to the other UTPR Jurisdictions. 


93. Article 2.6.3 applies on an annual basis for each Fiscal Year when the UTPR applies. Article 2.6.3 


further provides that the exclusion mechanism is specific to a particular MNE Group. This is because the 


capacity to impose an adjustment under the UTPR may depend on the specificities of the Constituent 


Entities of that MNE Group in the UTPR Jurisdiction. For instance, the capacity to impose the adjustment 
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may be limited in the situation where the MNE Group has losses in the UTPR Jurisdiction. For the 


avoidance of doubt, when the rule applies to an MNE Group, it does not preclude the UTPR Jurisdiction 


from being allocated UTPR Top-up Tax Amount computed in respect of other MNE Groups with employees 


and Tangible Assets in the jurisdiction. 


Article 2.6.4 


94. Article 2.6.4 provides that Article 2.6.3 does not apply in circumstances where the UTPR 


Percentage for all UTPR Jurisdictions in which Constituent Entities of an MNE Group are located would be 


zero for a given Fiscal Year. This exception ensures that in such circumstances the UTPR Top-up Tax 


Amount is still allocated to the UTPR Jurisdictions. Because it applies in situations where all UTPR 


Jurisdictions may have limited capacity to impose an additional Top-up Tax, this exception acknowledges 


that the UTPR Top-up Tax Amount allocated in that year may also need to be carried forward as provided 


in Article 2.4.2 and be collected in a future year. Similarly to Article 2.6.3, Article 2.6.4 applies on an annual 


basis for each Fiscal Year when the UTPR applies and on an MNE Group-by-MNE Group basis.9 
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Notes


 
1 The application of Article 2.1.3 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 2.1.5 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


3 The application of Article 2.2.1 to 2.2.3 is illustrated in the Examples to the Commentary on the Model 


GloBE Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-


digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


4 The application of Article 2.2.4 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


5 The application of Article 2.3.2 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


6 The application of Article 2.4.1 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


7 The application of Article 2.4.2 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


8 The application of Article 2.5.3 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


9 The application of Article 2.6.4 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 
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1. Chapter 3 of the GloBE Rules sets out the computation of GloBE Income or Loss for each 


Constituent Entity. The starting point for this computation is the Financial Accounting Net Income or Loss 


of the Constituent Entity calculated in accordance with the rules of Article 3.1. This amount is then adjusted 


under Article 3.2 for common differences between financial accounting and taxable income in order to 


reflect intended policy outcomes (such as the exclusion of dividend income and adding-back of illegal 


payments). Article 3.3 then provides a specific exclusion for International Shipping Income and Qualified 


Ancillary International Shipping Income. The Chapter also sets out rules for allocating income between a 


Main Entity and a PE (Article 3.4) and rules for allocating income derived through a Flow-through Entity to 


other Constituent Entities (Article 3.5). Taken together, Chapter 3 operates to convert Financial Accounting 


Net Income or Loss to the GloBE Income or Loss, which is then utilised in subsequent Chapters to 


determine the ETR and Excess Profits for purposes of determining whether Top-up Tax is payable with 


respect to a particular jurisdiction 


Article 3.1 - Financial Accounts 


Article 3.1.1 


2. Article 3.1.1 requires that the computation of GloBE Income or Loss begins with the Financial 


Accounting Net Income or Loss of the Constituent Entity. That amount is adjusted for the items of income, 


gain, loss and expense that are set out in Articles 3.2 to Article 3.5.  


Article 3.1.2 


3. Article 3.1.2 defines Financial Accounting Net Income or Loss. It is the net income or loss 


determined for the Constituent Entity basis by taking into account all of the Entity’s income and expenses, 


including from transactions with other members of the Group and including the income tax expense. Stated 


differently, the starting point for calculating GloBE income or loss, is the bottom-line net income or loss of 


the Group Entity before making any consolidation adjustments that would eliminate income or expense 


attributable to intra-group transactions. Elimination of income and expenses from intra-group transactions 


that occur in the accounting consolidation process are not taken into account in the computation of a 


Constituent Entity’s Financial Accounting Net Income or Loss. In addition, adjustments to income or 


expense attributable to purchase accounting for an acquired business (irrespective of when the business 


was acquired) that are reflected in the MNE Group’s consolidated accounts, rather than a Constituent 


Entity’s separate accounts, are not taken into account in the computation of a Constituent Entity’s Financial 


Accounting Net Income or Loss. Items of income and expense, other than those attributable to purchase 


accounting, that are reflected in the consolidated accounts, rather than a Constituent Entity’s separate 


accounts, may be taken into account in computing the Constituent Entity’s Financial Accounting Net 


3 Computation of GloBE Income or 


Loss 
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Income or Loss and GloBE Income or Loss only to the extent they can be reliably and consistently traced 


to the relevant Entity (e.g. stock-based compensation). 


4. In the case of a business combination for which the acquisition date is prior to 1 December 2021, 


the Constituent Entity may use the carrying value reflected in its separate accounts after the application of 


“push down” accounting, if permitted, or the carrying value of assets and liabilities determined as per the 


financial accounting standard used by the UPE, but only if the MNE Group does not have sufficient records 


to determine its Financial Accounting Net Income or Loss with reasonable accuracy based on the 


unadjusted carrying values of the acquired assets and liabilities. In such cases, however, the Constituent 


Entity must also take into account any deferred tax assets and liabilities arising in connection with the 


purchase in the computation of its Financial Accounting Net Income or Loss and its Adjusted Covered 


Taxes. A Constituent Entity may not take into account “push down” adjustments to the carrying value of 


assets and liabilities attributable to the purchase of a business if the acquisition date is on or after 


1 December 2021. 


5. The net income or loss of the Constituent Entity has to be determined using the accounting 


standard that was used to determine the Constituent Entity’s income or loss in preparing the Consolidated 


Financial Statements (except as provided in Article 3.1.3, discussed below). In general, Consolidated 


Financial Statements are the financial statements prepared by a UPE in accordance with an Acceptable 


Financial Accounting Standard. Article 10.1 contains a list of international and national accounting 


standards that are Acceptable Financial Accounting Standards.  


5.1. The GloBE Income or Loss of all Constituent Entities should be calculated in the presentation 


currency of the MNE Group’s Consolidated Financial Accounts. This means that the Financial Accounting 


Net Income or Loss of a Constituent Entity is the net income or loss determined for the Constituent Entity 


in preparing the MNE Group’s Consolidated Financial Statements, that has been translated into the 


presentation currency of the MNE Group’s Consolidated Financial Statements (before any consolidation 


adjustments eliminating intra-group transactions). In addition, all amounts relevant to determining the 


GloBE Income or Loss of a Constituent Entity will need to be translated into the presentation currency of 


the MNE Group’s Consolidated Financial Accounts in accordance with the relevant Authorised Financial 


Accounting Standard used in preparation of the Consolidated Financial Statements. This is regardless of 


whether the Financial Account Standard requires such amounts to be translated to the presentation 


currency of the MNE Group’s Consolidated Financial Statements.  


5.2. The Accounting Standards permit MNE Groups to employ either of two basic paradigms for 


converting transactions from the local functional currency to the presentation currency of the Consolidated 


Financial Statements of the MNE Group. Under the first, transactions conducted in the functional currency 


are contemporaneously translated and recorded in the financial accounts in the presentation currency. 


Under the second, transactions are recorded in the financial accounts in the functional currency and 


translated to the Consolidated Financial Statements presentation currency in the consolidation process. 


For this and other reasons, MNE Group’s accounting systems may differ significantly in how much of the 


data is translated so that it can be reported in the presentation currency. Consequently, some of the data 


that is needed for the GloBE calculations is readily available in the presentation currency of the 


Consolidated Financial Statements and some is not.  


5.3. MNEs using the first paradigm are likely to have most of their data relevant for determining a 


Constituent Entity’s GloBE Income or Loss readily available in the presentation currency of the 


Consolidated Financial Statements of the MNE Group. MNE Groups will not be required to retranslate 


amounts that have already been translated under the relevant accounting standard in the preparation of 


their Consolidated Financial Statement. 


5.4. MNE Group’s using the second paradigm will often only have aggregated data available at 


consolidated level in the presentation. Hence, not all or even very few of the relevant amounts for GloBE 


purposes will be readily available in the presentation currency the Consolidated Financial Statements of 
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the MNE Group. Where the GloBE Rules require calculations or adjustments based on more detailed data, 


these MNE Groups will have to rely on data, which is often only available in local functional currency of the 


Constituent Entity. Using such data as the starting point for the GloBE calculations should not create 


integrity risks because whether the data is collected from the MNE Group’s accounting system after 


consolidation (in the presentation currency) or pre-consolidation (in the local functional currency), it is 


fundamentally the same information used to develop the Consolidated Financial Statements, provided the 


amounts are recorded in accordance with the Accounting Standard applicable to the Consolidated 


Financial Statements of the MNE Group (but not yet translated to the presentation currency).  


5.5. Where this is the case, the relevant amounts required to determine a Constituent Entity’s GloBE 


Income or Loss will need to be translated to the presentation currency in accordance with the principles 


prescribed by the equivalent of IAS 21 and ASC 830 of the relevant Authorised Financial Accounting 


Standard used in preparation of the Consolidated Financial Statements. In addition, other parts of the 


relevant Authorised Financial Accounting Standard that deal with foreign exchange translations shall also 


be applicable, including the relevant guidance in relation to hyperinflation.  


5.6. Accounting Standards are not prescriptive in how MNE Groups should set their translation logic 


from functional currency to presentation currency. For example, the standards do not specify a translation 


logic, such as spot rate or annual average, for specific types of transactions. Instead, these standards are 


principle-based, providing a framework around how MNE Groups are to set an appropriate translation 


logic. This framework provides MNE Groups with some flexibility to choose an appropriate translation logic 


and the ability to choose different translation logics for different transactions and accounts. Therefore, MNE 


Groups using the second paradigm (as described in paragraph 5.4) will be afforded the same flexibility 


available under the relevant accounting standard. However, in determining the relevant translation logic, 


MNE Group’s will be required to meet the reasonable approximation requirements of the relevant 


Authorised Accounting Standard, as if the relevant amount were being translated directly as part of the 


accounting consolidation process.   


6. If a UPE does not have financial statements prepared in accordance with one of those standards, 


its Consolidated Financial Statements are the statements that are, or would be prepared, using an 


Authorised Financial Accounting Standard, which is required to be adjusted to prevent Material Competitive 


Distortions, as necessary. Article 10.1 includes both the definitions of an Authorised Financial Accounting 


Standard and a Material Competitive Distortion. An Authorised Financial Accounting Standard is an 


accounting standard that is permitted by the Authorised Accounting Body of the jurisdiction in which an 


Entity is located. An Authorised Accounting Body is defined in Article 10.1 as the body with legal authority 


in a jurisdiction to prescribe, establish, or accept accounting standards for financial reporting purposes. 


Authorised Financial Accounting Standards are thus identified by the Authorised Accounting Body of a 


particular jurisdiction and not all Acceptable Financial Accounting Standards will be Authorised Financial 


Accounting Standards in a given jurisdiction. Note that only Authorised Financial Accounting Standards 


that are not Acceptable Financial Accounting Standards may require adjustment for Material Competitive 


Distortions, whereas the list of international and national accounting standards that are Acceptable 


Financial Accounting Standards do not require such adjustment. 


7. There are a number of advantages to using the information used to prepare the Consolidated 


Financial Statements as the starting point for calculating GloBE Income or Loss. It results in greater 


consistency than using local accounting standards for Constituent Entities located in different jurisdictions, 


such as different materiality thresholds for certain transactions and different criteria for classifying research 


and development expenditures, and avoids the risk of arbitrage from the use of different accounting 


standards. Further, it reduces compliance costs, by drawing on information that is already being prepared 


for reporting purposes and may benefit from being subject to review by an independent auditor. 


8. Neither the Financial Accounting Net Income or Loss nor the adjustments set out in Article 3.2 are 


proportionally reduced for income or loss attributable to minority interests in the Constituent Entity itself. 
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Instead, Top-up Tax attributable to Ownership Interests held by non-Constituent Entities is effectively 


excluded from the determination of a Parent Entity’s Allocable Share of the Top-up Tax under the IIR via 


the Inclusion Ratio determined in Article 2.2. 


9. Because the rules for computing GloBE Income or Loss begin with the Financial Accounting Net 


Income or Loss reflected in the profit and loss statement, income or expense items that are reported under 


certain financial accounting standards in the Other Comprehensive Income (OCI) section of the 


Consolidated Financial Statements (rather than in the profit and loss statement) are generally excluded 


from the computation of GloBE Income or Loss. The items included in OCI may include gains and losses 


on certain debt and equity investments, foreign currency exchange gains and losses, and changes in 


liabilities under pension plans. Included Revaluation Method Gain or Loss, which is discussed in the 


Commentary to Article 3.2.1(d), is an exception to the general rule that items reflected in OCI are excluded 


from the computation of GloBE Income or Loss. 


10. Some items that are included in OCI may also be included in the computation of taxable income 


in the jurisdiction in which the Constituent Entity is located and thus the Constituent Entity may accrue 


current or deferred tax liabilities associated with those items. Nevertheless, these items are generally 


excluded from GloBE Income or Loss, and pursuant to Article 4.1.3(a), if any taxes associated with income 


reported in OCI and excluded from GloBE Income or Loss are included in the Constituent Entity’s current 


tax expense (instead of reflected in OCI), they must be removed from the Constituent Entity’s Adjusted 


Covered Taxes.  


11. In other cases, items of income or loss reported in OCI are “recycled” through the profit and loss 


statement, meaning that they are included in the profit and loss statement at a later date. To the extent 


these items are also included in the taxable income of the Constituent Entity, these items will only be 


expected to give rise to a temporary or timing difference between the local tax base and the Financial 


Accounting Net Income or Loss. In certain cases, however, they could give rise to a permanent difference 


when included in the profit and loss statement at a later date, but not the taxable income of the Constituent 


Entity.  


12. Because the accounting standards used to prepare the Consolidated Financial Statements include 


a materiality threshold, minor or inconsequential deviations from a strict application of the UPE’s 


accounting standard in the computation of a particular Constituent Entity’s Financial Accounting Net 


Income or Loss for purposes of preparing the Consolidated Financial Statements do not need to be 


adjusted when such threshold is not exceeded. The financial accounting auditor’s acceptance of a 


deviation in the Consolidated Financial Statements without a qualification to the auditor’s opinion is good 


evidence that the difference is immaterial. On the other hand, an auditor’s opinion that contains a 


qualification with respect to the accounting treatment of a specific item or items of income and expense is 


relevant, but not conclusive, evidence that the deviation is material. In addition, if a UPE uses an 


accounting standard permitted by the Authorised Accounting Body in the UPE Jurisdiction and the 


Authorised Accounting Body permits the UPE to apply a different accounting standard to compute the 


Financial Accounting Net Income or Loss of foreign Constituent Entities (for purposes of preparing the 


Consolidated Financial Statements), the Financial Accounting Net Income or Loss computed for those 


foreign Constituent Entities using the different accounting standard need not be adjusted to strictly conform 


to the UPE’s accounting standard1. 


Article 3.1.3 


13. Article 3.1.3 is intended to address a situation where the Constituent Entity maintains its entity-


level financial accounts using an accounting standard that is different from the standard used in the 


preparation of the UPE’s Consolidated Financial Statements and it is not reasonably practicable to 


accurately calculate its Financial Accounting Net Income or Loss in conformity with the accounting 


standard used by the UPE in the Consolidated Financial Statements. In this event, the Financial Accounting 
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Net Income or Loss may be determined using another Acceptable Financial Accounting Standard or 


Authorised Financial Accounting Standard (adjusted for Material Competitive Distortions). This rule is not 


expected to apply in many cases because an MNE Group will typically have mechanisms in place to 


convert a subsidiary’s entity-level accounts to the UPE’s accounting standard in connection with the 


preparation of the Consolidated Financial Statements. In those circumstances, it is reasonably practicable 


to accurately calculate the Constituent Entity’s Financial Accounting Net Income or Loss based on the 


standard used in the preparation of the UPE’s Consolidated Financial Statements However, the rule could 


apply, for example, when the MNE Group has undertaken a recent acquisition of a group of Entities that 


have historically used a different accounting standard to that of the acquiring MNE Group and it is not 


reasonably practicable for the MNE Group to convert the acquired Entities’ financial accounting systems 


from the their historical financial accounting standard to the UPE’s standard.  


14. Where it is not reasonably practicable to use the UPE’s financial accounting standard to compute 


the Constituent Entity’s Financial Accounting Net Income or Loss, the use of an alternative accounting 


standard is further limited by three conditions. The first condition of Article 3.1.3 is that the financial 


accounts of the Constituent Entity are maintained based on an Acceptable Financial Accounting Standard 


or Authorised Financial Accounting Standard. Financial accounts maintained under an Authorised 


Financial Accounting Standard must be adjusted for Material Competitive Distortions. A Constituent Entity 


may not use an accounting standard under Article 3.1.3 other than the one used in its financial accounts. 


If the Constituent Entity does not maintain its financial accounts based on an Acceptable Financial 


Accounting Standard or Authorised Financial Accounting Standard, it must compute its financial accounting 


income using the UPE’s financial accounting standard, notwithstanding any practical difficulties. 


15. The second condition under Article 3.1.3 is that the information in the financial accounts 


maintained according to the other accounting standard is reliable. This means that there must be 


appropriate mechanisms in place to ensure that the information is recorded accurately. In this regard, the 


financial accounting internal controls and accounting processes employed by the Constituent Entity must 


be tested and deemed acceptable to the financial accounting auditor pursuant to generally accepted 


auditing standards applicable in the location of the UPE or the Constituent Entity (in the case of a Flow-


through Entity in the jurisdiction of creation). If the Constituent Entity does not meet this requirement in a 


Fiscal Year, it must determine the actual income and expenses for that year and develop and implement 


mechanisms to ensure that the information in the accounts is reliable. 


16. The final condition of Article 3.1.3 is that the use of the other accounting standard must not result 


in permanent differences in excess of EUR 1 million from the financial accounting standard of the UPE. If 


the permanent differences, in the aggregate, exceed EUR 1 million, the treatment of the relevant items in 


the Constituent Entity’s financial accounts must be adjusted to conform to the treatment that would apply 


under the UPE’s financial accounting standard. This condition only applies to permanent differences 


between the accounting standards. For example, if a financial instrument is treated as debt under the 


UPE’s financial accounting standard and equity under the other accounting standard, the UPE’s standard 


will reflect payments received on the instrument in the financial accounting net income and the other 


standard will not. This will result in a permanent difference in the Financial Accounting Net Income or Loss 


of the holder of the instrument. Timing differences, including differences in the financial accounting period 


used under the different accounting standard, are not subject to this condition. 


16.1. Similar to the requirement for Article 3.1.2, amounts determined in accordance with Article 3.1.3 


must be translated into the presentation currency of the Consolidated Financial Statements for the purpose 


of determining a Constituent Entity’s GloBE Income or Loss in accordance with the guidance set out in 


paragraphs 5 to 5.6 of the Commentary to Article 3.1.2. This requirement applies regardless of the fact 


that such amounts may have been determined in accordance with another Authorised Financial Accounting 


Standard. Unless the foreign currency translation requirements of the Authorised Financial Accounting 


Standards used pursuant to Article 3.1.3 significantly diverge from those of the Authorised Financial 


Accounting Standard used to prepare the Consolidated Financial Statements, it is expected that the foreign 
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currency translation logic applicable to any amounts required to be translated to the presentation currency 


would be the same as if the amounts had been translated under the accounting standard used to prepare 


the Consolidated Financial Statements.    


Article 3.2 - Adjustments to determine GloBE Income or Loss 


17. Once the Financial Accounting Net Income or Loss of a Constituent Entity is determined, it is 


adjusted for certain book to tax differences (that is, differences between financial accounting results and 


taxable income results) that are common in Inclusive Framework jurisdictions. Differences between 


financial accounting standards and tax accounting rules generally can be categorised as giving rise either 


to permanent differences that will not reverse in a future period or temporary differences (i.e. timing 


differences) that will reverse in a future period. The adjustments required in Article 3.2 are generally related 


to permanent differences between the treatment required under financial accounting rules and local tax 


rules. Temporary differences are addressed in Chapter 4. 


18. In the commentary below, the adjustments are described as either positive amounts or negative 


amounts. An adjustment described below as a positive amount will increase the financial accounting net 


income and decrease the financial accounting net loss. These items are generally attributable to an 


adjustment that has the effect of increasing revenue or other income or decreasing an expense. An 


adjustment described below as a negative amount will decrease the financial accounting net income and 


increase the financial accounting net loss. These items are generally attributable to an adjustment that has 


the effect of reducing revenue or other income or increasing an expense. Many of the categories of 


adjustments described below are an aggregate of several similar adjustments, some of which may be 


positive amounts and others negative amounts. Only two categories reliably produce a positive or negative 


adjustment: Policy Disallowed Expenses (positive) and Excluded Dividends (negative). Although some 


other categories will tend toward a consistently positive or negative adjustment, they may produce the 


opposite adjustment depending upon the facts in the particular Fiscal Year.  


19. To the extent an adjustment required by Article 3.2 excludes an amount of income from the GloBE 


Income or Loss computation, any Covered Taxes associated with that income must also be excluded from 


Adjusted Covered Taxes pursuant to Article 4.1.3(a).  


Article 3.2.1 


20. Article 3.2.1 sets out the adjustments to the Financial Accounting Net Income or Loss that are 


required in the computation of each Constituent Entity’s GloBE Income or Loss. These adjustments bring 


the Constituent Entity’s GloBE Income or Loss more into alignment with the computation of taxable income 


under a typical CIT (for example, exclusion of equity method income or loss from a non-Controlling Interest 


in a corporation) and prevent double taxation of the MNE Group’s income under the GloBE Rules (for 


example, exclusion of dividends received from Constituent Entities).  


21. Each Inclusive Framework jurisdiction has its own unique combination of additions to and 


exclusions from financial accounting net income or loss to arrive at taxable income under its domestic tax 


law. Because financial accounts are utilised as the starting point for determining the GloBE Income or Loss 


for all Constituent Entities wherever located, certain permanent differences will arise between the taxable 


income and the GloBE Income or Loss computed for some Constituent Entities. Such permanent 


differences are to be expected as a natural consequence of a common tax base for the GloBE Rules, and 


it would not be possible or desirable, from either a policy or a design perspective, to develop a 


comprehensive set of adjustments to bring the GloBE Income or Loss fully into line with the taxable income 


calculation rules of all Inclusive Framework members. Indeed, many permanent differences, such as the 


exclusion of income from the tax base, will give rise to the types of low-tax outcomes that the GloBE Rules 
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are intended to address. Nevertheless, some adjustments to financial accounts are appropriately based 


on the policies of the GloBE Rules and tax policy more generally, such as the treatment of bribes and fines. 


While the number of adjustments have been kept at a minimum to minimise complexity, the adjustments 


set out in Article 3.2 reflect cases that are sufficiently material and widely accepted in Inclusive Framework 


jurisdictions. Nine adjustments are required by Article 3.2.1. Each adjustment is discussed in turn.2 


Paragraph (a) - Net Taxes Expense  


22. Paragraph (a) adds back the Net Taxes Expense to the Constituent Entity’s Financial Accounting 


Net Income or Loss. The definition of Net Taxes Expense is in Article 10.1. The definition covers a range 


of different types of tax expense items (or adjustments to those items) that would ordinarily be taken into 


account in the calculation of net income for accounting purposes but which must be added-back to GloBE 


Income or Loss in order to produce a reliable ETR calculation for GloBE purposes. For example, while 


income taxes and other covered tax liabilities that accrue during the Fiscal Year can be expected to reduce 


net income for financial reporting purposes, these tax expenses must be added-back to income in order to 


accurately calculate the tax on total income for the year for GloBE purposes. An entity that incurs Covered 


Taxes of 20 on 100 of income has an ETR of 20% (=20/100) for GloBE purposes and not an ETR of 25% 


(=20/80).  


23. The adjustment for Net Taxes Expense will typically be a positive amount (i.e. an increase to 


GloBE income) because it adds back taxes in respect of net income. As explained below, however, the 


adjustment will be a negative amount where the Constituent Entity incurs a net loss that results in the 


creation of a deferred tax asset.  


24. Article 10.1 provides that a Constituent Entity’s Net Taxes Expense is the net amount of: 


a.  any Covered Taxes accrued as an expense and any current and deferred Covered Taxes included 


in the income tax expense, including Covered Taxes on income that is excluded from the GloBE 


Income or Loss computation; 


b. any deferred tax asset attributable to a loss for the Fiscal Year; 


c. any Qualified Domestic Minimum Top-up Tax accrued as an expense; 


d. any taxes arising under the GloBE Rules accrued as an expense; and 


e. any Disqualified Refundable Imputation Tax accrued as an expense. 


25. Paragraphs (a) and (b) of this definition describe tax items that will generally be taken into account 


in determining an entity’s net income but should generally be added back to income for GloBE purposes. 


Items (c) and (d) describe tax liabilities accrued under a Qualified Domestic Minimum Top-up Tax or the 


GloBE Rules themselves which should not be treated as expenses in determining the GloBE tax base. 


Item (e) specifically identifies Disqualified Refundable Imputation Taxes as an item that needs to be added 


back to the calculation of GloBE Income. As described further in the Commentary to Article 10.1, a 


Disqualified Refundable Imputation Tax is a tax that is initially imposed on the income of a Constituent 


Entity but is excluded from the definition of Covered Taxes because the tax is refunded (or refundable) 


upon distribution of that income to the owner.  


Covered Taxes 


26. Any Covered Taxes that were deducted in the computation of Financial Accounting Net Income or 


Loss whether as an above-the-line expense or as a below-the-line income tax, must be added back to the 


determination of GloBE Income or Loss. As a matter of general tax policy, creditable taxes are generally 


not deductible against taxable income. Allowing a deduction and a credit for the same taxes would 


effectively provide a double benefit for the same taxes. Covered Taxes are included in the numerator of 


the ETR fraction, which reduces the potential tax liability under the GloBE Rules in the same manner as a 
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tax credit. It would be inconsistent with the policy of the GloBE Rules to also allow them as a deduction in 


the computation of the GloBE Income or Loss because GloBE Income or Loss is tantamount to taxable 


income under an ordinary income tax and also serves as the denominator of the ETR fraction. This 


adjustment is a positive amount that increases the Net Taxes Expense adjustment. 


27. Covered Taxes attributable to income that is excluded from the computation of GloBE Income or 


Loss must also be added back to Financial Accounting Net Income or Loss to prevent the tax attributable 


to the excluded income from being allowed as a deduction in the computation of the GloBE Income or 


Loss. 


28. For example, assume that a Constituent Entity has 120 of income in Year 1 and pays 12 of 


Covered Taxes on that income pursuant to a 10% statutory tax rate. The Constituent Entity’s Financial 


Accounting Net Income or Loss is 108 (= 120 – 12). Assume further that 20 of income is excluded from the 


computation of GloBE Income and 2 of the Covered Taxes is attributable to the excluded income. Thus, 


the Constituent Entity’s GloBE Income should be 100 and the Adjusted Covered Taxes should be 10, which 


produces a 10% ETR. If only the 10 of tax attributable to the GloBE Income were added back to the 108 


of net income, the GloBE Income would be 98 (= 108 + 10 – 20) after the excluded income is removed 


from the computation. The 2 of tax attributable to the excluded income would essentially be allowed as a 


deduction in the computation of GloBE Income and would produce a 10.2% ETR. By adding back all 12 of 


the Covered Taxes for the Fiscal Year, the GloBE Income is correctly determined as 100 (= 108 + 12 – 20) 


and the ETR is correctly determined as 10%.  


29. Covered Taxes of a Constituent Entity generally refer to Taxes accrued in the financial accounts 


with respect to that Constituent Entity’s taxable income, or in some cases, its retained earnings or equity. 


For the avoidance of doubt, an amount withheld by a Constituent Entity in respect of Taxes imposed on 


another person (i.e. the foreign payee) in lieu of a generally applicable CIT, is an expense and not Covered 


Taxes of the Constituent Entity. Accordingly, there is no need to make an adjustment in respect of such an 


amount in the determination of the Constituent Entity’s GloBE Income. This is the case regardless of 


whether a foreign payee requires a Constituent Entity, being the payer, to gross-up the payment to 


reimburse the foreign payee for the withholding tax imposed by the jurisdiction of the Constituent Entity on 


the foreign payee’s income. 


Deferred Tax Asset 


30. A deferred tax asset arising in respect of a loss does not represent Tax paid in advance of the 


recognition of income for tax purposes. Instead, it arises because a portion of the total loss, i.e. the excess 


of expenses over income, effectively creates an asset that can be used against tax liability on income 


arising in the future. As such, it reduces the economic effect of the business loss. The deferred tax asset 


is determined by reference to the pre-tax accounting loss. Accordingly, the amount of the deferred tax 


asset must be treated as a negative amount in the computation of the Net Taxes Expense adjustment. For 


example, A Co incurs an economic loss of 100 in Year 1 and records a deferred tax asset of 15 (assuming 


a 15% corporate tax rate). The net loss recorded for financial accounting purposes will be 85, given that 


an asset of 15 has been generated in the same year by virtue of the local tax loss carry-forward. In order 


to accurately reflect the loss for GloBE purposes, the 15 is taken into account in the Net Taxes Expense 


adjustment as a negative amount. However, to the extent a deferred tax asset is taken into account in the 


adjustment for Covered Taxes pursuant to paragraph (a) of the definition of Net Taxes Expense, it is not 


taken into account under paragraph (b). 


Qualified Domestic Minimum Top-up Taxes 


31. The same reasoning against allowing a deduction for Covered Taxes applies in the case of 


Qualified Domestic Minimum Top-up Taxes because those taxes also reduce the MNE Group’s potential 


Top-up Tax liability, albeit as a direct reduction to Top-up Tax liability under Article 5.2.3 rather than as 
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part of the ETR computation under Article 5.2.1. These Taxes are positive amounts that increase the Net 


Taxes Expense adjustment. A domestic minimum tax that is not a Qualified Domestic Minimum Top-up 


Tax but that meets the definition of a Covered Tax and that is deducted in the computation of Financial 


Accounting Net Income or Loss must be added back under paragraph (a). 


GloBE Taxes 


32. Top-up Taxes arising under the GloBE Rules that have been accrued in the financial statements 


must be added back to the Financial Accounting Net Income or Loss. The amount of tax paid under a Tax 


regime does not reduce the base on which that Tax is levied. The adjustment for Top-up Taxes arising 


under the GloBE Rules applies irrespective of whether the taxes are due to an accrual of the estimated 


liability for the current Fiscal Year or an adjustment to the actual liability for a previous Fiscal Year. These 


Taxes are positive amounts that increase the Net Taxes Expense adjustment. For example, an MNE Group 


may report its expected Top-up Tax liability for a Fiscal Year in its financial statements. Such amount must 


be added back to prevent overstating the ETR, as the amount of GloBE Income would otherwise be 


understated. 


Disqualified Refundable Imputation Taxes 


33. Disqualified Refundable Imputation Taxes are not Covered Taxes. However, they must be added 


back to the Financial Accounting Net Income or Loss because such Taxes are essentially deposits that 


the MNE Group can have refunded at the time of its choosing by simply distributing a dividend. As such, 


they are not properly treated as an expense in the computation of GloBE Income or Loss. When 


Disqualified Refundable Imputation Taxes are paid or accrued and included as an expense in the Financial 


Accounting Net Income or Loss, they must be added back. This would be a positive amount that increases 


the Net Taxes Expense adjustment. If on the other hand, Disqualified Refundable Imputation Taxes are 


refunded or credited to the MNE group in a Fiscal Year and treated as an income item or a reduction to a 


tax expense in the Financial Accounting Net Income or Loss, the amount must be removed from income 


or added back to the tax expense. This would be a negative amount that decreases the Net Taxes Expense 


adjustment. 


Paragraph (b) - Excluded Dividends 


34. Dividends and distributions from controlled Entities and Entities reported under the equity method 


will generally be excluded from the calculation of the group’s consolidated income. The underlying income 


or loss of Entities that are consolidated on a line-by-line basis and Entities that are accounted for under 


the equity method is included directly in the Group’s income. Consolidated Financial Statements exclude 


distributions from these Entities to avoid double-counting of the same income. The GloBE Rules, however, 


generally require the GloBE Income or Loss and Covered Taxes of Constituent Entities to be determined 


starting with the separate Financial Accounting Net Income or Loss of the Constituent Entity. Accordingly, 


the starting point for a Constituent Entity’s income for financial accounting purposes would be to include 


intra-group dividends, including distributions received or accrued in respect of an Ownership Interest held 


in a Flow-Through Entity, as well as dividends received in respect of Ownership Interests in JVs, associated 


Entities, and other Entities, including dividends on Portfolio Shareholdings. 


35. The taxation of these dividends and other distributions received by a Constituent Entity varies from 


one jurisdiction to the next. A significant number of Inclusive Framework jurisdictions provide for a credit, 


exemption or some other form of tax relief for dividends under local law. In many cases the availability of 


this relief depends on the size of the shareholding, the duration of the shareholding period, or both. The 


precise tax treatment may also depend on the residence and nature of the distributing and receiving Entity 


as well as the nature of the distribution itself. For example, a dividend received from a non-resident may 


be taxed differently from a dividend received from a resident and a receipt of a distribution may be taxed 
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differently from a share buyback. In order to ensure consistency and avoid the significant complexity that 


would result from reconciling these differences in treatment, the GloBE Rules require MNE Groups to apply 


a consistently bright-line test that builds on the components found in the participation exemptions applied 


by a number of Inclusive Framework jurisdictions. 


36. Article 3.2.1(b) adjusts a Constituent Entity’s Financial Accounting Net Income or Loss by reducing 


that Net Income (or increasing the Loss) by the amount of any Excluded Dividends received during the 


Fiscal Year. In general terms, Excluded Dividends are dividends or other distributions paid on shares or 


other equity interests where (i) the MNE Group holds 10% or more of the Ownership Interests in the issuer 


or (ii) the Constituent Entity has held full economic ownership of the Ownership Interest for a period of 


12 months or more. Paragraph (b) is intended to provide for a broad exemption for dividends that aligns 


with the operation and scope of participation exemptions in many IF jurisdictions and covers both 


substantial and long terms shareholdings, while, at the same time, ensuring that the exclusion does not 


provide unintended benefits for dividend income received by a Constituent Entity as part of its trading 


activity. Where a movement in an insurance company’s reserves economically matches an Excluded 


Dividend (net of the investment management fee) from a security held on behalf of a policyholder (for 


example, unit linked insurance), the movement in the insurance reserves is not allowed as an expense in 


the computation of GloBE Income or Loss. 


37. Excluded Dividends are defined in Article 10.1 as dividends or other distributions received or 


accrued in respect of an Ownership Interest, except for a Short-term Portfolio Shareholding and an 


Ownership Interest in an Investment Entity subject to an election under Article 7.6. The exception that 


applies to these two categories of Ownership Interest is further described below. Further, where a dividend 


or other distribution is received or accrued in respect of an Ownership Interest which is a compound 


financial instrument (i.e. having both equity and liability components under the Acceptable Financial 


Accounting Standard), only the amounts received or accrued in respect of the equity component of the 


Ownership Interest shall be treated as an Excluded Dividend. 


Short-term Portfolio Shareholding 


38. The dividend exclusion rule under the GloBE Rules provides an exception for dividends received 


from an Entity (i) in which the MNE Group owns a low percentage of that Entity’s Ownership Interests (i.e. 


a “Portfolio Shareholding”), where (ii) the Constituent Entity has economically owned such Ownership 


Interest for a short period of time (referred to as “Short-term Portfolio Shareholdings”). This means that 


dividends received or accrued from Short-term Portfolio Shareholding are included in the GloBE Income 


or Loss of the Constituent Entity. The following table summarises which dividends or other distributions 


received or accrued in respect of an Ownership Interest (other than an Ownership Interest in an Investment 


Entity that is subject to an election under Article 7.6, which is addressed in the next section), are includible 


in the GloBE Income or Loss of the Constituent Entity that received or accrued them: 


Dividends or other distributions received 


or accrued in respect of: 


Portfolio Shareholding (i.e. carrying rights to 


less than 10% of the profits, capital, 


reserves or voting rights of the distributing 


entity) 


Non-Portfolio Shareholding (i.e. carrying 


rights to at least 10% of the profits, capital, 


reserves and voting rights of the distributing 


entity) 


Short-term shareholding (i.e. economically 


held for less than one year) 


Included dividend Excluded Dividend 


Non- Short-term shareholding (i.e. 


economically held for at least one year) 
Excluded Dividend Excluded Dividend 


39. A Portfolio Shareholding in a corporation is defined in Article 10.1 as an Ownership Interest that 


carries rights to less than 10% of the profit, capital, reserves or voting rights of that Entity at the date of the 


distribution or disposition. This means that only an Ownership Interest that carries right to at least 10% of 


the profit, capital, reserves and voting rights of that Entity is considered as a non-portfolio shareholding. 


Voting rights, in addition to rights to profits, capital and reserves are taken into account for purposes of 







64    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


defining whether an Ownership Interest is a Portfolio Shareholding because they may reflect the 


involvement of the shareholder in the Entity.  


40. All of the Ownership Interests which carry the same rights (i.e. profit, capital reserves or voting 


rights) in an Entity held by the MNE Group are aggregated for purposes of applying the 10% threshold test 


in respect of those Ownership Interests. The definition of Ownership Interest provided in Article 10.1 further 


requires that the interest in the underlying right is an equity interest, i.e. any shares, interests, participation, 


or other equivalents of that Entity which are characterised as equity under the Acceptable or Authorised 


Financial Accounting Standard used in the Consolidated Financial Statements. 


41. A Portfolio Shareholding is a Short-term Portfolio Shareholding if the Constituent Entity that 


receives or accrues the dividends or other distributions has economically held the Ownership Interest for 


less than one year at the date of the distribution. A Constituent Entity is considered as holding 


“economically” a Portfolio Shareholding when it has (or is entitled to) all or substantially all the benefits and 


burdens of ownership, including rights to profits, capital, reserves, or voting carried by its Ownership 


Interests, and has not renounced or transferred such rights under another arrangement over the tested 


period. Whether a Constituent Entity has (or is entitled to) all or substantially all the benefits and burdens 


of ownership is determined on the basis of facts and circumstances.  


42. There could be a discrepancy between the extent of the ownership held throughout the holding 


period and at the date of the distribution, whereby the dividend received at the date of the distribution may 


not necessarily reflect the extent of the rights that were held during the holding period. Ordinarily, the 


dividends or other distributions that are accrued at the date of the distribution reflect the economic 


ownership of the shareholding that is held at that date. Therefore, the economically held test addresses 


the potential discrepancy that could arise during the period and at the date of the distribution and provide 


a requirement that those Portfolio Shareholding are economically held for at least one year to be excluded 


from the GloBE Income or Loss.  


43. Whether the Constituent Entity has economically held the Portfolio Shareholding for one year is 


tested on the date of the distribution of the dividends. Fluctuations of the Ownership Interest held in an 


Entity should be taken into account for that purpose. In this respect, the disposition of an Ownership 


Interest in a particular class of shares is deemed to be a disposition of the most recently acquired 


Ownership Interests of the same class that were acquired the last, for simplification purposes. For that 


purpose, a class of shares means the shares issued by the distributing entity that carry the same rights 


such that they are inter-changeable with each other. For example, an Entity that has issued common 


shares with rights to profits and net assets upon dissolution and preferred shares that are entitled to a 


dividend of EUR 100 each year and redeemable in ten years for EUR 2 000 has two classes of stock. 


Accordingly, dispositions of preferred shares do not affect the determination of the holding period of the 


common shares. 


44. The Constituent Entity is considered as having held the relevant Ownership Interest for one year 


if it has held that Ownership Interest for an uninterrupted period of at least 12 months. The requirement 


only relates to the Ownership Interest in respect of which a distribution is received or accrued and does 


not require a further determination of whether the distribution was funded by another distribution to which 


the same condition would apply. For example, a Constituent Entity that receives a distribution in respect 


of an Ownership Interest in a mutual fund must determine its holding period for that interest, but need not 


determine how long the mutual fund held the equity interest that was the source of the distributed profits. 


This condition applies to each Constituent Entity holder separately and in respect of the same class of 


shares such that the dividends received or accrued in respect of the same class of shares that were held 


for a year or more are exempted, whereas other dividends are not. Unlike the 10% threshold test, the 


ownership period requirement applies on a Constituent Entity-by-Constituent Entity basis, which means 


that an intra-group transfer of shares would be considered as an interruption of the holding period. The 
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holding period would not be considered as interrupted, however, in the case of a GloBE Reorganisation 


between Constituent Entities.  


45. In relation to Short-term Portfolio Shareholdings, the dividend income is not included in the 


adjustment for Excluded Dividends and thus would be included in the GloBE Income or Loss. Any Taxes 


paid under local law in respect of those dividends would be included in the Adjusted Covered Taxes (the 


numerator) of the ETR calculation under Article 4.1.1. The treatment of dividends on Short-term Portfolio 


Shareholdings applies equally to dividends on stock in domestic and foreign corporations. Including 


dividends on Short-term Portfolio Shareholdings in the GloBE Income or Loss eliminates the need to 


exclude the related expenses and the need for rules to determine the scope and amount of those related 


expenses. Although local tax rules typically disallow deductions for expenses associated with income that 


is excluded from taxable income, for simplicity, the GloBE Rules do not disallow expenses related to 


Excluded Dividends (except that movements in insurance reserves related to Excluded Dividends from 


securities held on behalf of policyholders (for example, unit linked insurance) are not allowed as a 


deduction in the computation of GloBE Income or Loss) and therefore rules to determine the scope and 


amount of those related expenses are unnecessary. Alternatively, a Filing Constituent Entity can (for each 


Constituent Entity) make a Five-Year Election to include in the computation of GloBE Income all dividends 


received by the Constituent Entity with respect to Portfolio Shareholdings, regardless of whether these are 


Short-term Portfolio Shareholdings, notwithstanding the adjustment for Excluded Dividends that would 


apply in the absence of the election. This means that in this situation, after the election, all dividends on 


Portfolio Shareholdings of the elected Constituent Entities will be included in the computation of the 


Constituent Entity’s GloBE Income or Loss. 


Ownership Interest in an Investment Entity that is subject to an election under Article 7.6 


46. The definition of Excluded Dividends in Article 10.1 provides that dividends or other distributions 


received or accrued in respect of an Ownership Interest in an Investment Entity that is subject to an election 


under the Taxable Distribution Method set out in Article 7.6 are not Excluded Dividends. Accordingly, those 


dividends or other distributions must be included in the computation of GloBE Income or Loss of the 


Constituent Entity-owner pursuant to the election since such dividends are not Excluded Dividends once 


the election has been made. The election is discussed in greater detail in the Commentary to Article 7.6.  


Paragraph (c) - Excluded Equity Gains or Losses  


47. Paragraph (c) adjusts for a Constituent Entity’s Excluded Equity Gain or Loss.  


48. Excluded Equity Gains or Losses are defined in Article 10.1. The term encompasses three 


categories of gain or loss attributable to an Ownership Interest:  


a. gains and losses from changes in fair value of an Ownership Interest (except for a Portfolio 


Shareholding); 


b.  profit or loss in respect of an Ownership Interest that is included in Financial Accounting Net 


Income or Loss under the equity method of accounting; and 


c. gains and losses from disposition of an Ownership Interest, except a Portfolio Shareholding.  


Changes in fair value 


49. The first type of Excluded Equity Gain or Loss is attributable to changes in fair value of an 


Ownership Interest that is accounted for using a fair value accounting method, including mark-to-market. 


A fair value method re-values the Ownership Interest periodically and changes in its value are reported as 


gain or loss, either in the profit and loss statement or in the OCI section of the balance sheet. Fair value 


method gains or losses on Ownership Interests other than Portfolio Shareholdings are excluded from the 


GloBE Income or Loss computation. Accordingly, excluded fair value gains require a negative adjustment 
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and excluded fair value losses require a positive adjustment to the Financial Accounting Net Income or 


Loss. The fair value gain or loss for a Fiscal Year, however, must be adjusted to reflect any distributions 


on that Ownership Interest that were excluded from the computation of GloBE Income or Loss pursuant to 


Article 3.2.1(b). To the extent such fair value gains and losses are recorded in OCI or equity instead of the 


profit and loss statement, they may already have been excluded from the GloBE Income or Loss and no 


adjustment is necessary under Article 3.2.1(c).  


Equity method accounting 


50. The second type of Excluded Equity Gain or Loss is attributable to income or loss arising from an 


Ownership Interest accounted for using the equity method. Financial accounting standards typically require 


equity method accounting when the MNE Group holds a significant but non-Controlling Interest in an Entity, 


ordinarily between 20% and 50% of the equity interests in an Entity. These Entities are referred to as joint 


ventures or associates under financial accounting standards. As explained in the Commentary to 


Chapter 1, Entities that are joint ventures and associates for accounting purposes are not Constituent 


Entities under the definition in Article 1.3 because they are not controlled by the MNE Group. Under the 


equity method, the owner includes its proportionate share of the Entity’s after-tax income or loss in the 


computation of its Financial Accounting Net Income or Loss.  


51. The adjustment required in respect of Ownership Interests accounted for under the equity method 


may be a positive or negative amount depending upon whether the Entity reported net income or net loss. 


Equity method net income is a negative adjustment to the Financial Accounting Net Income or Loss. An 


equity method loss is a positive adjustment to the Financial Accounting Net Income or Loss. Equity method 


income or loss is excluded from the computation of GloBE Income or Loss irrespective of whether that 


income or loss, or a portion thereof, is included in the owner’s taxable income computation under the laws 


of the jurisdiction in which the owner is located. Thus, if an Entity accounted for under the equity method 


is treated as a Tax Transparent Entity in the owner’s tax jurisdiction, the annual income or loss is 


nevertheless removed from the owner’s GloBE Income or Loss computation.  


52. In general, entities whose Ownership Interests are accounted for under the equity method are not 


Constituent Entities. However, pursuant to Article 6.4, JVs as defined in Article 10.1 will be treated as if 


they were Constituent Entities. A JV subject to Article 6.4 is an Entity in which the UPE holds directly or 


indirectly at least 50% of its Ownership Interests. This definition encompasses Entities that are considered 


joint ventures for accounting purpose and some that are considered associates for accounting purposes. 


The adjustment required by Article 3.2.1(c) also applies to Ownership Interests in JVs as defined in 


Article 10.1 because they too are accounted for using the equity method.  


Gains or losses on disposition 


53. The last type of Excluded Equity Gain or Loss are those gains and losses arising from a disposition 


of an Ownership Interest in any Entity where the MNE Group holds, in the aggregate, 10% or more of the 


Ownership Interests at the time of the transfer, i.e. Ownership Interests other than a Portfolio Shareholding. 


This category includes gains and losses from the sale of Ownership Interests in a Constituent Entity, JVs 


as defined in Article 10.1, as well as non-Portfolio Shareholdings in Entities that are not Constituent Entities 


or JVs. See Article 6.2.2 with respect to transfers of Ownership Interests that are treated as transfers of 


assets and liabilities of a Constituent Entity. 


54. In many Inclusive Framework jurisdictions, gains arising from the disposition of Ownership 


Interests are wholly or partially exempt from tax or subject to taxation at reduced rates, and losses arising 


from the disposition of Ownership Interests may not be tax deductible. As with the taxation of dividends, 


there is significant variance in the way gain or loss from the disposal of an Ownership Interest is taxed 


under local law. Local tax treatment depends on the nature (and residence) of the issuer of the Ownership 


Interest and the way the sale transaction is structured. As discussed above, many Inclusive Framework 
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jurisdictions fully or partially exempt from the tax base gains and losses arising from the disposition of 


Ownership Interests. Gain or loss arising on the disposition of an Ownership Interest, whether measured 


by reference to the carrying cost of the equity interest or the underlying assets, that is included in the 


financial accounting income of the seller but excluded from the seller’s taxable income, would represent a 


permanent difference. If the difference is not adjusted for in the GloBE Income or Loss computation, gains 


on sales of Ownership Interests will result in a lower GloBE ETR for the seller (and potential tax liability 


under the GloBE Rules). Losses, on the other hand, will result in a higher GloBE ETR for the seller (and 


potentially shield other income from GloBE tax liability). The GloBE Rules eliminate most of these 


permanent differences by generally excluding gains and losses from dispositions of Ownership Interests 


from the seller’s GloBE Income or Loss computation. However, gains and losses from the disposition of a 


Portfolio Shareholding are included in the GloBE Income or Loss. For simplicity, the GloBE Rules do not 


disallow expenses related to Excluded Equity Gains or Losses in the computation of GloBE Income or 


Loss (except the expenses from movements in insurance reserves related to Excluded Equity Gains or 


Losses from securities held on behalf of policyholders (for example, unit linked insurance) are not allowed 


as a deduction in the computation of GloBE Income or Loss). 


55. The definition of Portfolio Shareholding is used both in the context of Excluded Dividends and in 


the context of Excluded Equity Gain or Loss (see above). In the context of Excluded Dividends, the 


potential scope of excluded income is broader than in the context of excluded gains, because the 


ownership period requirement limits the categories of dividends for which an exception to the exclusion is 


provided. In the context of Excluded Equity Gain or Loss, the following table summarises which gains and 


losses from the disposition of an Ownership Interest are includible in the GloBE Income or Loss of the 


Constituent Entity that disposed of that interest: 


Gains and losses arising from the 


disposition of 


Portfolio Shareholding (i.e. carrying rights to 


less than 10% of the profits, capital, 


reserves or voting rights of the distributing 


entity) 


Non-Portfolio Shareholding (i.e. carrying 


rights to at least 10% of the profits, capital, 


reserves and voting rights of the distributing 


entity) 


Short-term shareholding (i.e. economically 


held for less than one year) 
Included gain/loss  Excluded gain/loss 


Non- Short-term shareholding (i.e. 


economically held for at least one year) 


Included gain/loss  Excluded gain/loss 


56. Unlike the rule that applies for purposes of Excluded Dividends, the period during which the 


Portfolio Shareholding is held is not relevant for determining whether gains and losses arising from the 


disposition of that shareholding are includible in GloBE Income or Loss. 


57. MNE Groups commonly hedge foreign currency movements in Ownership Interests in Constituent 


Entities. The hedged risk, in particular, is the foreign currency exposure arising between the functional 


currency of the Constituent Entity in which a Parent Entity holds an Ownership Interest and the functional 


currency of the Parent Entity. Under Acceptable Financial Accounting Standards, foreign exchange gains 


or losses on hedging instruments that are determined to be an effective hedge of the currency risk 


attributable to a net investment in a foreign operation (a net investment hedge) are recognised in other 


comprehensive income at the level of the Consolidated Financial Statements.  


57.1. The treatment of a net investment hedge should follow the treatment of the investment it is 


hedging. Therefore, a Filing Constituent Entity may make a Five-Year Election to treat foreign exchange 


gains or losses reflected in a Constituent Entity’s Financial Accounting Net Income or Loss as also an 


Excluded Equity Gain or Loss for the purposes of Article 3.2.1(c) to the extent that:  


a. such foreign exchange gains or losses are attributable to hedging instruments that hedge the 


currency risk in Ownership Interests other than Portfolio Shareholdings;  


b. such gain or loss is recognised in other comprehensive income at the level of the Consolidated 


Financial Statements; and  
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c. the hedging instrument is considered an effective hedge under the Authorised Financial Accounting 


Standard used in the preparation of the Consolidated Financial Statements.  


As a consequence, any taxes arising on the foreign exchange gains described in the preceding sentence 


shall be treated as a reduction to Covered Taxes under Article 4.1.3 (a).  


57.2. The rule set out in the previous paragraph relies heavily on the treatment of a hedging transaction 


in the Consolidated Financial Statements. Paragraph (b) distinguishes between hedges that are reported 


in the profit and loss of the Consolidated Financial Statements and those that are reported in other 


comprehensive income. Gains and losses from hedges reported in the profit and loss statement are 


properly taken into account in the computation of GloBE Income or Loss. The excluded gains and losses 


are those that relate to the net investments in a foreign operation reflected in the other comprehensive 


income because gains or losses from disposition of those net investments would be Excluded Equity Gains 


and Losses. Paragraph (c) limits the scope of the rule to transactions that are considered effective hedges 


under the accounting standard used to prepare the Consolidated Financial Statements. 


57.3. The net investment hedge may be issued by a Constituent Entity that performs a treasury or 


finance function for the MNE Group (the issuing Constituent Entity) and that does not itself hold the 


Ownership Interest that is being hedged. This Constituent Entity may transfer the economic and accounting 


effect of the hedge to the Constituent Entity that holds the Ownership Interest through intercompany loans 


or other instruments. Consequently, if the hedging instrument is held by an issuing Constituent Entity that 


transfers the effect of the hedge to the Constituent Entity that holds the hedged Ownership Interest through 


intercompany loans or other instrument, the foreign exchange gain or loss on the net investment hedge 


shall be treated as an Excluded Equity Gain or Loss under Article 3.2.1(c) of the Constituent Entity that 


holds the Ownership Interest and no adjustment shall be made to the GloBE Income or Loss of the issuing 


Constituent Entity. 


Equity Investment Inclusion Election  


57.4. Many of the income items excluded from a Constituent Entity’s computation of GloBE Income or 


Loss will relate to returns, including dividends and gains, on share or equity investments. Such items often 


benefit from full or partial exemption regimes, however, these and other excluded income items may be 


subject to Covered Taxes in certain jurisdictions or circumstances. In such cases, an adjustment may be 


necessary to prevent understatement of the MNE Group’s Effective Tax Rate when losses from such 


investments reduce the total amount of tax in a jurisdiction for a Fiscal Year. Allowing for such an 


adjustment ensures that the computation of the MNE Group’s Effective Tax Rate in the relevant jurisdiction 


is not distorted by the excluded income or loss, or the tax expense or benefit associated with such item. 


To neutralize the impact of a loss (as well as a gain) with respect to an equity investment that is included 


in the domestic tax base in a jurisdiction, a Filing Constituent Entity may make an Equity Investment 


Inclusion Election. Absent this election, no adjustment attributable to such losses shall be made to the ETR 


computation.  


57.5. An Equity Investment Inclusion Election applies on a jurisdictional basis to all Ownership Interests 


(other than a Portfolio Shareholding) owned by Constituent Entities located in the jurisdiction with respect 


to which the election is made. An Equity Investment Inclusion Election is a Five-Year Election, except that 


it cannot be revoked with respect to an Ownership Interest if a loss with respect to that Ownership interest 


has been taken into account in the computation of the GloBE Income or Loss during the period in which 


the Equity Investment Inclusion Election was in effect. When an Equity Investment Inclusion Election is 


made, an owner of an Ownership Interest other than a Qualified Ownership Interest under paragraph 


57.11:  


a. includes in its GloBE Income or Loss the accounting gain, profit, or loss (adjusted as required           


by the provisions of Article 3.2 other than Article 3.2.1(c)) with respect to any:  
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i. fair value gains and losses and impairments on that Ownership Interest where the owner is 


taxable on a mark-to-market basis or on the impairment (and the tax consequences of the 


mark-to-market movements or impairments on Ownership Interest are reflected in Income tax 


expense) or the owner is taxable on a realization basis and the Income tax expense includes 


deferred tax expense on the mark to market movement or impairments on the Ownership 


Interest  


ii. profit and loss attributable to that Ownership Interest where the interest is in a Tax Transparent 


Entity and the owner accounts for the interest using the equity method; and  


iii. the dispositions of that Ownership Interest which give rise to gains or losses that are included 


in the owner’s domestic taxable income, excluding any gain fully offset, and the proportionate 


share of any gain partially offset, by any deduction or other similar relief particular to the type 


of gain (such as a participation exemption directly attributable to the disposition of the 


Ownership Interest); and  


b. notwithstanding Articles 4.1.3(a) and 4.4.1(a), includes all current and deferred tax expense or 


benefits associated with these items in the computation of its Adjusted Covered Taxes subject to 


the relevant provisions of the GloBE Rules. 


Treatment of tax credits derived through a Tax Transparent Entity  


57.6. The direct or indirect owner of an Ownership Interest in a Tax Transparent Entity shall treat any 


tax credits that flow through the Tax Transparent Entity in accordance with the ordinary requirements of 


the GloBE Rules based on the character of the credit received. For example, in the case of a Qualified 


Refundable Tax Credit (QRTC), the amount of the credit that flows through a Tax Transparent Entity to an 


owner shall be treated as income in the owner’s GloBE Income or Loss. On the other hand, a non-QRTC 


or a non-refundable tax credit that flows through a Tax Transparent Entity to the owner shall not be treated 


as GloBE Income but rather as a reduction to Adjusted Covered Taxes of the owner (unless such credit is 


a Qualified Flow-through Tax Benefit as described further below). 


Treatment of Qualified Flow-through Tax Benefits of Qualified Ownership Interests  


57.7. An owner that is subject to an Equity Investment Inclusion Election shall apply the treatment 


described in paragraphs 57.8 through 57.10 to Qualified Flow-through Tax Benefits that flow through a 


Qualified Ownership Interest. The treatment provided in paragraph 57.5 does not apply to a Qualified 


Ownership Interest; accordingly, where income flows through a Qualified Ownership Interest, the owner’s 


GloBE Income or Loss is not increased to reflect such income and the owner’s Covered Taxes are reduced 


by the amount of any tax expense with respect to such income. Similarly, where losses flow through a 


Qualified Ownership Interest the owner’s GloBE Income or Loss is not reduced to reflect such loss and, to 


the extent provided in paragraph 57.8, the amount of any tax benefit of the owner with respect to such loss 


is effectively excluded from the owner’s Adjusted Covered Taxes through being treated as a positive 


amount in the Adjusted Covered Taxes of the owner.  


57.8. Qualified Flow-through Tax Benefits will be allowed as a positive amount in the Adjusted Covered 


Taxes of the direct owner of a Qualified Ownership Interest or an indirect owner of such an interest through 


a chain of Tax Transparent Entities that are not Constituent Entities of the MNE Group to the extent the 


Qualified Flow-through Tax Benefit was treated for financial accounting purposes as reducing tax expense. 


A Qualified Flow-through Tax Benefit is any amount described in paragraph 57.9(a) or (b) (other than a 


Qualified Refundable Tax Credit) that flows through a Qualified Ownership Interest to the extent it reduces 


the owner’s investment in the Qualified Ownership Interest pursuant to paragraph 57.9.  


57.9. An owner’s investment in a Qualified Ownership Interest is treated as being reduced by receipts 


with respect to the Qualified Ownership Interest of any of the following types:  
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a. The amount of tax credits that have flowed through to the owner;  


b. The amount of any tax-deductible losses that have flowed through to the owner multiplied by the 


statutory tax rate applicable to the owner;  


c. The amount of any distributions (including a return of capital) to the owner; and  


d. The amount of proceeds from a sale of all or part of the Qualified Ownership Interest.  


This rule shall in no circumstances cause the owner’s investment to be less than zero, and accordingly no 


amount shall be treated as reducing the investment to the extent it would reduce the investment below 


zero.  


57.10. Any of the items described in paragraphs 57.9(a) through (d) that flow through or are received in 


respect of the Qualified Ownership Interest after the owner’s investment has been reduced to zero pursuant 


to paragraph 57.9 shall be treated as a negative amount in the owner’s Adjusted Covered Taxes. However, 


an item described in paragraph 57.9(c) or (d) or a Qualified Refundable Tax Credit, shall be treated as a 


negative amount in the owner’s Adjusted Covered Taxes only to the extent of the amount of any Qualified 


Flow-through Tax Benefits that flowed through the Qualified Ownership Interest and that were treated as 


a positive amount in the owner’s Adjusted Covered Taxes.  


57.10.1. However, an investor in a Qualified Ownership Interest that uses the proportional 


amortization method of accounting for the interest for financial accounting purposes must apply the 


proportional amortization method of determining the amount of the investment that is recovered each year. 


An investor in a Qualified Ownership Interest that does not use the proportional amortization method of 


accounting for the interest for financial accounting purposes may irrevocably elect to use this methodology 


for determining the amount of the investment that is recovered each year, in line with paragraph 57.10.2. 


The election must be made by the Filing Constituent Entity for a Qualified Ownership Interest in the first 


Fiscal Year in which the investor acquires the interest or is subject to the GloBE Rules. 


57.10.2. Under the proportional amortization method as applied under the GloBE Rules, any of the 


items described in paragraphs 57.9(a) through (d) that flow through or are received in respect of the 


Qualified Ownership Interest shall be treated as a reduction to the investment in proportion to the Expected 


Tax Benefits Ratio. The Expected Tax Benefits Ratio is the ratio of the items described in paragraphs 


57.9(a) and (b) that flowed through or are received in the Fiscal Year to the total of such items that are 


expected to flow through or be received in respect of the Qualified Ownership Interest over the term of the 


investment. The amount of the items described in paragraphs 57.9(a) through (d) that flow through or are 


received in respect of the Qualified Ownership Interest in excess of the reduction to the investment shall 


not be included as a positive amount in the investor’s Adjusted Covered Taxes. 


57.10.3. The proportional amortization method can be illustrated with the following example. 


Assume that the investor is subject to tax at a 20% rate and expects to receive 100 of tax benefits over a 


five-year period from the investment and invests 90 in a Qualified Ownership Interest. Assume further that 


the investor’s current income tax expense with respect to the investment for financial accounting purposes 


each year is determined by netting the proportional amortization of the investment against the amount of 


the tax benefit from the investment. Assume also that the Expected Tax Benefit and the actual tax benefits 


are equal and the proportional amortization of the investment determined for financial accounting purposes 


is equal to the proportional amortization amount determined under paragraph 57.10.2. The chart below 


shows the proportional amortization computations for each year based on the amount of tax benefits that 


flow through the Qualified Ownership Interest each year. 
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In determining the investor’s Adjusted Covered Tax expense each year, no adjustment is necessary to the 


investor’s current tax expense for financial accounting purposes because it used the same proportional 


amortization amount in determining current tax expense as the amount allowed under paragraph 57.10.2. 


57.11. A Qualified Ownership Interest is  


a. an investment in a Tax Transparent Entity: 


i. that is treated as an equity interest for local tax purposes; and 


ii. that would be treated as an equity interest under an Authorised Financial Accounting 


Standard in the jurisdiction in which the Tax Transparent Entity operates, where the 


assets, liabilities, income, expenses, and cash flows of the Tax Transparent Entity are not 


consolidated on a line-by-line basis in the Consolidated Financial Statements of the MNE 


Group; and  


b. the total return with respect to that Ownership Interest (including distributions and benefits of tax 


losses and Qualified Refundable Tax Credits derived through the Tax Transparent Entity, but 


excluding tax credits other than Qualified Refundable Tax Credits) is expected to be less than the 


total amount invested by the owner of the Ownership Interest such that a portion of the investment 


will be returned in the form of tax credits other than Qualified Refundable Tax Credits (regardless 


of whether such tax credits are expected to be transferred or used to reduce the investor’s Covered 


Tax liability).  


The determination of the expected total return is made at the time the investment is entered into and is 


based on facts and circumstances, including the terms of the investment. An interest will not be considered 


a Qualified Ownership Interest unless the investor has a bona fide economic interest in the Flow-Through 


Entity and is not protected from loss of its investment. Also, an interest will not be considered a Qualified 


Ownership Interest where a jurisdiction only permits the benefits of tax credits to be transferred through 


such interests when the developer or investor is subject to the GloBE Rules. 


57.12. The provisions of Article 8.3 on Administrative Guidance will apply to ensure consistency of 


outcomes in respect of the application of the rules related to Flow-through Entities with Qualified Ownership 


Interests. If those jurisdictions that adopt the common approach identify risks associated with the treatment 


of interests in Flow-through Entities as Qualified Ownership Interests that lead to unintended outcomes, 


the relevant jurisdictions could be asked to consider developing further conditions for the Flow-through 


Entities or Qualified Ownership Interests or, if necessary, explore alternative rules for the treatment of such 


interests. In this regard, the Inclusive Framework will monitor the features and availability of Flow-through 


Entities in jurisdictions for projects that produce tax credits. This analysis would be based on empirical and 


historical data with respect to the tax credit regime as a whole, and not on a taxpayer specific basis. 
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Paragraph (d) - Included Revaluation Method Gain or Loss  


58. Under some financial accounting standards, an Entity can elect either the cost model or the 


revaluation model as its accounting policy for property, plant and equipment. Under the revaluation model, 


an asset is carried at a revalued amount, which is its fair value at the date of the revaluation less any 


subsequent accumulated depreciation and subsequent accumulated impairment losses. Revaluation 


increases are generally recognised in OCI, rather than profit or loss. Revaluation decreases, on the other 


hand, are generally (but not always) recognised in profit and loss. Absent a corrective measure the 


revaluation model would impact the computation of GloBE Income because revaluation gains are generally 


excluded from Financial Accounting Net Income or Loss and depreciation expense is determined based 


on the revalued amount. Therefore, to eliminate the effect of reporting gains or losses in OCI under the 


revaluation model on the computation of GloBE Income or Loss, paragraph (d) requires all Included 


Revaluation Method Gain or Loss for the Fiscal Year to be included in the computation of GloBE Income 


or Loss. Any revaluation losses or subsequent incremental increase in depreciation are allowed in the 


computation of GloBE Income or Loss to the extent they are attributable to revaluation increases (gains) 


included in the computation of GloBE Income or Loss pursuant to Article 3.2.1(d).  


59. Article 10.1 defines Included Revaluation Method Gain or Loss as the net gain or loss, increased 


or decreased by any associated Covered Taxes, for the Fiscal Year in respect of all property, plant and 


equipment that arises under an accounting method or practice that: 


a. periodically adjusts the carrying value of such property to its fair value; 


b. records the changes in value in OCI; and 


c. does not subsequently report the gains or losses recorded in OCI through profit and loss. 


60. The definition requires the amount of the gain or loss recorded in OCI to be increased by the 


amount of any associated Covered Taxes to the extent that gain or loss was recorded net of Covered 


Taxes. Any Covered Taxes (current or deferred) associated with Included Revaluation Method Gain or 


Loss are taken into account in the computation of Adjusted Covered Taxes under Article 4.1. The definition 


includes the amount of associated Covered Taxes to ensure that Covered Taxes are not both deducted 


(in effect) and taken into account in the ETR computation. 


61. Revaluation gains and losses are brought in to income annually (or upon revaluation, if 


revaluations occur less frequently than annually) pursuant to Article 3.2.1(d). When gain is recognised on 


a period-by-period basis pursuant to paragraph (d), an adjustment will also need to be made to pick up 


taxes recognised in OCI each period, provided the gain is or will be taxable under local law. In some cases, 


a deferred tax expense can be recognised on revaluation gains in OCI when the gains are exempt from 


local tax because the deferred tax expense is calculated on the basis that the carrying amount of an item 


of Property, Plant & Equipment will be realised by using it to generate taxable profits rather than through 


sale. However, Covered Taxes should not be increased by deferred tax liabilities recognised where the 


sale of an asset will be exempt from local tax. 


62. An election under Article 3.2.5 may be made with respect to tangible property that includes 


property subject to the revaluation model. If such an election is made, the gains or losses in the OCI would 


not be included in the computation of GloBE Income or Loss as they arise but would be deferred until the 


asset is disposed. That election also requires the Constituent Entity to determine its depreciation in respect 


of the assets subject to the election without regard to increases or decreases in the carrying value of the 


assets attributable to the revaluation model. And the Covered Taxes associated with the gains and losses 


in OCI would likewise need to be deferred until disposition of the asset.  
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Paragraph (e) - Gain or loss from disposition of assets and liabilities excluded under 


Article 6.3 


63. Paragraph (e) requires an adjustment for gain or loss from disposition of assets and liabilities 


excluded under Article 6.3. 


64. Gains and losses from the disposition of assets are generally taken into account under the GloBE 


Rules, even where the buyer is another Constituent Entity. Financial accounting rules typically include 


gains and losses from sales of assets. Assets acquired are recorded in the financial accounts at their cost. 


In the case of sales between members of the Group, however, adjustments to eliminate the intra-group 


gain or loss and the increase or decrease in the assets cost are made when the company prepares its 


consolidated financial accounts so that the intra-group transaction does not affect the Group’s income on 


a consolidated basis. Nevertheless, each Constituent Entity’s separate Financial Accounting Net Income 


or Loss should reflect the results of the transaction in the same manner as if it were a transaction with a 


non-Group member. 


65. Article 6.3 generally requires inclusion of gain or loss arising from a transfer of assets (other than 


Ownership Interests that are not Portfolio Shareholdings) and liabilities in the computation of GloBE 


Income or Loss. Accordingly, a loss from a transfer of Ownership Interests in another Constituent Entity is 


not included under Article 6.3. As noted, this is the normal result of applying the financial accounting rules 


on a separate entity basis even for transfers between Constituent Entities. However, if the transfer is 


pursuant to a GloBE Reorganisation, the gain or loss (in respect of the transferred assets and liabilities) is 


included in the computation of GloBE Income or Loss only to the extent of Non-qualifying Gain or Loss, 


defined in Article 10.1 generally as the lesser of the taxable or financial accounting gain or loss on the 


transfer. In most cases, there will not be any Non-qualifying Loss because jurisdictions typically do not 


allow losses to be taken into account in connection with a tax-free reorganisation. To the extent gain is 


excluded under Article 6.3, a negative adjustment is required under Article 3.2.1(e), and to the extent a 


loss is excluded, a positive adjustment is required. 


Paragraph (f) - Asymmetric Foreign Currency Gains or Losses  


66. Paragraph (f) adjusts for Asymmetric Foreign Currency Gain or Loss. These are generally foreign 


currency exchange gains or losses (FXGL) that arise due to differences between the Constituent Entity’s 


functional currency for accounting purposes and the one used for local tax purposes.  


67. The GloBE Rules do not make any adjustments for FXGL when the accounting and tax functional 


currencies of the Constituent Entity are the same. In those circumstances, any FXGL reflected in the 


financial accounts are included in the GloBE Income or Loss computation, irrespective of whether the local 


tax rules impose tax on FXGL. If FXGL is exempt under local tax rules, there will be a permanent difference 


that does, and should, affect the ETR of the jurisdiction.  


68. The GloBE Rules do, however, make adjustments to avoid distortions that could arise when the 


functional currencies used by a Constituent Entity for accounting and tax differ. The definition of 


Asymmetric Foreign Currency Gain or Loss in Article 10.1 includes four types of FXGL. The FXGL included 


in the definition are described based on the relationship between the tax functional currency of the 


Constituent Entity, the accounting functional currency and a third foreign currency. The tax functional 


currency is the functional currency used to determine the Constituent Entity’s taxable income or loss for a 


Covered Tax in the jurisdiction in which it is located. The accounting functional currency is the functional 


currency of the Constituent Entity’s Financial Accounting Net Income or Loss. A third foreign currency is a 


currency that is not the Constituent Entity’s tax functional currency or accounting functional currency. The 


adjustments required under Article 3.2.2(f) with respect to each type of Asymmetric Foreign Currency Gain 


or Loss are explained below. 
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69. Paragraph (a) of the definition applies to transactions in the accounting functional currency of a 


Constituent Entity that produce taxable gain or loss because the tax functional currency is different. It 


brings the tax FXGL into the Financial Accounting Net Income or Loss. Paragraph (a) requires a positive 


adjustment to Financial Accounting Net Income or Loss in the amount of the tax foreign currency exchange 


(FX) gain and a negative adjustment to Financial Accounting Net Income or Loss in the amount of the tax 


FX loss. 


70. Paragraph (a) also applies where an asset or liability denominated in the accounting functional 


currency is retranslated in the tax functional currency so that a tax FXGL arises, despite no FXGL arising 


for accounting purposes. 


71. Paragraph (b) of the definition applies to transactions in the tax functional currency of a Constituent 


Entity that produce an accounting gain or loss because the accounting functional currency of the 


Constituent Entity is different. It removes the accounting FXGL from the Financial Accounting Net Income 


or Loss. Thus, paragraph (b) requires a negative adjustment to Financial Accounting Net Income or Loss 


in the amount of the accounting FX gain and a positive adjustment to Financial Accounting Net Income or 


Loss in the amount of the accounting FX Loss. 


72. Paragraph (b) also applies where an asset or liability denominated in the tax functional currency 


is retranslated in the accounting functional currency so that an accounting FXGL arises, but no FXGL 


arises for tax purposes. 


73. Paragraph (c) of the definition is the exclusionary arm of the rule in respect of FXGL arising from 


transactions in a third foreign currency. These transactions may result in an FXGL vis-à-vis both the 


accounting and tax functional currencies of the Constituent Entity. However, paragraph (c) only applies to 


the FXGL in respect of the accounting functional currency. It excludes these gains and losses from the 


GloBE Income or Loss computation by requiring a negative adjustment to Financial Accounting Net Income 


or Loss in the amount of the accounting FX gain and a positive adjustment to Financial Accounting Net 


Income or Loss in the amount of the accounting FX Loss. 


74. Paragraph (d) of the definition is the inclusionary arm of the rules for third foreign currency gains. 


It includes the gain or loss determined with respect to the tax functional currency by requiring a positive 


adjustment to Financial Accounting Net Income or Loss in the amount of the tax FX gain and a negative 


adjustment to Financial Accounting Net Income or Loss in the amount of the tax FX loss. This rule applies 


irrespective of whether the FXGL in the tax functional currency is includible in taxable income or subject to 


tax in the Constituent Entity’s location. For purposes of paragraph (d), if the FX gain or loss is not subject 


to tax under local law, the tax FX gain or loss is the amount that would have arisen for tax purposes if the 


Constituent Entity had been subject to tax on the gain or loss using the same method for determining FXGL 


as is used in the financial accounts. 


74.1. While the adjustment for Asymmetric Foreign Currency Gains and Losses is determined by 


reference to the Constituent Entity’s tax functional currency and accounting functional currency, the 


resulting amount of the required adjustment will need to be translated to the presentation currency of the 


MNE Group’s Consolidated Financial Statements, for the purposes of determining the Constituent Entity’s 


GloBE Income or Loss. This translation to the presentation currency should be undertaken in accordance 


with Article 3.1.2 and Article 3.1.3 and the relevant commentary to those Articles. 


Paragraph (g) - Policy Disallowed Expenses  


75. Paragraph (g) adjusts for Policy Disallowed Expenses which are defined in Article 10.1 to mean 


expenses accrued by the Constituent Entity for illegal payments, including bribes and kickbacks, and 


expenses accrued by the Constituent Entity for fines and penalties. There is a materiality threshold that 


prevents the rule from applying in the case of de minimis fines and because the rule only applies to fines 


and penalties that equal or exceed EUR 50 000 (or an equivalent amount in the currency in which the 







   75 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


Constituent Entity’s Financial Accounting Net Income or Loss was calculated). There is no such threshold 


for bribes and kickbacks which are always disallowed.  


76. Bribes, kickbacks, and other illegal payments are allowed as expenses under financial accounting 


rules but are not deductible for tax purposes in most Inclusive Framework jurisdictions. For instance, tax 


deductions for bribes are disallowed for public policy reasons as part of the fight against corruption, and 


as reflected in the OECD Recommendation of the Council on Tax Measures for Further Combating Bribery 


of Foreign Public Officials in International Business Transactions (OECD, 2009[3]).3 For purposes of 


Article 3.2.1(g), a payment is illegal if it is illegal under the laws applicable to the Constituent Entity that 


made the payment or the laws applicable to the UPE. 


77. Similar to bribes, fines and penalties imposed by a government are commonly disallowed for tax 


purposes. However, the policy rationale for denying a deduction for fines and penalties is to limit the 


economic cost to only the person that committed the act. This rationale would be diluted if the taxpayer 


were allowed to share the burden of the penalty with all taxpayers (by way of tax deduction for it). 


78. However, fines and penalties, particularly those for minor offenses such as traffic tickets, are more 


frequent than bribes and vary widely in amount. For example, they can range from a EUR 50 traffic ticket 


incurred by a transportation company to a multi-million Euro fine for securities law violations incurred by a 


large bank. Recognising the de minimis nature of many fines and penalties, the GloBE Income or Loss 


prohibits deduction only for fines and penalties of EUR 50 000 (or equivalent currency) or more. The 


disallowance applies also to fines that may be levied in respect of the same activity on a periodic basis 


(e.g. daily fines) that in the aggregate equal or exceed EUR 50 000 (or equivalent currency) in a single 


year. A periodic fine or penalty includes a fine or penalty that is assessed periodically until corrective action 


is taken, but does not include separate fines that are for the same type of offense committed upon multiple 


occasions, such as traffic tickets. The purpose of the threshold is to continue to allow deductions for smaller 


fines that may not be specifically recorded as separate items in the accounts of the Constituent Entity. This 


approach avoids the complexity of tracking small fines and penalties for GloBE purposes while at the same 


time preventing MNEs from escaping a Top-up Tax because of a few large, non-deductible, fines or 


penalties. Interest charges for late payment of Tax or other liabilities to a governmental unit are not 


considered fines or penalties for this purpose, and do not need to be added back to Financial Accounting 


Net Income or Loss. 


Paragraph (h) - Prior Period Errors and Changes in Accounting Principles 


79. Paragraph (h) requires an adjustment for Prior Period Errors and Changes in Accounting 


Principles. Prior Period Errors and Changes in Accounting Principles are defined in Article 10.1 to mean 


changes in the opening equity, i.e. the equity at the beginning of the Fiscal Year, of a Constituent Entity 


attributable to a correction of a prior period error generally that affected the computation of GloBE Income 


or Loss in a previous Fiscal Year or a change in accounting principle or policy that affects income or 


expenses includible in the computation of GloBE Income or Loss. Paragraph (h) does not apply to an error 


correction that requires a corresponding decrease in Covered Taxes in a previous Fiscal Year of 


EUR 1 000 000 or more. Such error corrections are subject to the rules of Article 4.6.1.  


80. When an MNE Group corrects an error in the computation of the Financial Accounting Net Income 


or Loss of a Constituent Entity for a prior Fiscal Year, it will need to re-determine the opening equity of the 


Entity in the Fiscal Year in which the error was discovered or as soon as practicable. In some cases, the 


MNE Group may be required to prepare restated Consolidated Financial Statements for the Fiscal Year to 


which the error relates. However, if the error is attributable to transactions between Group Entities and it 


resulted in equal offsetting errors in both Group Entities, the error may not have impacted the Consolidated 


Financial Statements. For purposes of the GloBE Rules, however, the adjustment to the opening equity of 


each Group Member must be taken into account pursuant to Article 3.2.1(h). The adjustments may 


increase or decrease the opening equity depending upon the nature of the error. For example, an 
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erroneous exclusion of revenue will generally result in an increase to opening equity and a corresponding 


increase to income in the computation of the GloBE Income or Loss when the error is corrected. 


81. To the extent that the error is attributable to a Fiscal Years prior to the application of the GloBE 


Rules to the Constituent Entity, the adjustment to opening equity does not result in an adjustment under 


Article 3.2.1(h) because it did not affect the computation of GloBE Income or Loss. Also, if the adjustment 


is a decrease that requires re-computation of the ETR and Top-up Tax for a previous Fiscal Year under 


Article 4.6.1, an adjustment under Article 3.2.1(h) is not required because the adjustment is made in the 


relevant Fiscal Year pursuant to Article 4.6.1.  


82. When an MNE Group changes an accounting principle or policy used in the determination of its 


Financial Accounting Net Income or Loss it may be required to re-determine its opening equity as if it had 


used the new accounting principle or policy in previous Fiscal Years. This may be necessary to prevent 


the amount from being double-counted or omitted from the MNE Group’s income or equity in a subsequent 


Fiscal Year as a result of the change in principle or policy. In the case of a change in accounting principle 


or policy, the increase or decrease in equity represents the net income, gain, expense, or loss that under 


the new accounting principle or policy will be included in the computation of Financial Accounting Net 


Income or Loss in a future period or that would have been included in that computation in a previous Fiscal 


Year. The change in accounting principle or policy may require either an increase or decrease in the 


opening equity. The adjustment under Article 3.2.1(h) should correspond directionally to the adjustment to 


opening equity. Thus, if a change in accounting principle or policy decreases opening equity, the 


adjustment under Article 3.2.1(h) would be a negative adjustment that has the same effect as an additional 


deduction in the computation of GloBE Income or Loss. Conversely, if a change in accounting principle or 


policy increases opening equity, the adjustment under Article 3.2.1(h) would be a positive adjustment that 


has the same effect as an additional income in the computation of GloBE Income or Loss. 


83. To the extent the equity adjustment is attributable to items of income or expense that were, or 


would have been, included in the computation of GloBE Income or Loss, it must be treated as an increase 


or decrease to the Financial Accounting Net Income or Loss of the relevant Constituent Entity or 


Constituent Entities. To the extent that the adjustment relates to Fiscal Years prior to the application of the 


GloBE Rules to the Constituent Entity, it is excluded from the computation of GloBE Income or Loss.  


84. The amount of the adjustment attributable to Fiscal Years prior to the application of the GloBE to 


the Constituent Entity should be determined based on all the facts and circumstances. 


Paragraph (i) - Accrued Pension Expense 


85. Pension liabilities are allowed as expenses in the computation of GloBE Income or Loss to the 


extent of contributions to a Pension Fund during the Fiscal Year. Calculating the annual expense for 


pension liabilities based on contributions to a Pension Fund has two benefits. First, the timing rule for 


deducting pension liabilities under local tax rules is commonly based on the timing of contributions and 


consequently, will better align the timing of pension expense attributable to Pension Funds from a GloBE 


Rules perspective with the effect on local tax liability. Second, it avoids complications and potential 


competitiveness concerns that would arise under some Acceptable Financial Accounting Standards that 


reflect some of the effects of pension accounting solely in the OCI. However, Article 3.2.1(i) only applies 


to the pension expenses of pension plans that are provided through a Pension Fund. Thus, pension 


expenses that are accrued for direct pension payments to former employees are not subject to Article 


3.2.1(i) and should be taken into account under the GloBE Rules at the same time and in the same amount 


as they are accrued as an expense in the computation of Financial Accounting Net Income or Loss. 
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Treatment of pension income 


86. The adjustment for Accrued Pension Expense required by Article 3.2.1(i) depends upon whether 


the Constituent Entity’s Financial Accounting Net Income or Loss includes an accrued pension expense or 


pension income with respect to a Pension Fund. In the case of an accrued pension expense, the 


adjustment is equal to the difference between (a) the amount contributed to a Pension Fund and (b) the 


amount accrued as an expense with respect to that Pension Fund in the computation of Financial 


Accounting Net Income or Loss during the Fiscal Year. The adjustment to Financial Accounting Net Income 


or Loss for this difference will be a positive amount (increasing income) if the amount accrued as an 


expense in the financial accounts exceeds the contributions for the year. It will be a negative amount 


(reducing income) in Fiscal Years in which the contributions exceed the expense accrued in the financial 


accounts. In the case of accrued pension income, the adjustment would be calculated as the sum of the 


pension income and the amount of pension contributions, if any, during the Fiscal Year. In this case, the 


adjustment will be a negative amount. This adjustment will also apply when the Pension Fund is in surplus 


as well as when it is in deficit or liability position. The formula to determine the adjustment (positive or 


negative) to Financial Accounting Income or Loss for the Accrued Pension Expense is as follows:  


GloBE Adjustment = (Accrued Income or Expense for fiscal year + contribution for fiscal year) x (-1)  


Where  


• Accrued income is expressed as a positive amount  


• Accrued expense is expressed as a negative amount  


• Contribution is expressed as a positive amount  


In cases where the Pension Fund is in surplus and the surplus (net income) is distributed to a Constituent 


Entity, that surplus will be included in the computation of the Constituent Entity’s GloBE Income or Loss in 


the Fiscal Year of the distribution.  


Additional adjustments to determine GloBE Income or Loss 


Debt releases under prescribed circumstances 


86.1. The Inclusive Framework has agreed that the amount of a debt release included in the Financial 


Accounting Net Income or Loss shall be excluded from the computation of a Constituent Entity’s GloBE 


Income or Loss, where the Filing Constituent Entity elects to do so and the debt release:  


a. is undertaken under statutorily provided insolvency or bankruptcy proceedings, that are supervised 


by a court or other judicial body in the relevant jurisdiction or where an independent insolvency 


administrator is appointed. Where this is the case, both third-party and related-party debts released 


as part of the same arrangement will be excluded from the computation of GloBE Income or Loss;  


b. arises pursuant to an arrangement where one or more creditors is a person not connected with the 


debtor (i.e. third-party debt) and it is reasonable to conclude that the debtor would be insolvent 


within 12 months but for the release of the third-party debts released under the arrangement. 


Where this is the case, both third-party and related-party debts released as part of the same 


arrangement will be excluded from the computation of GloBE Income or Loss; or  


c. occurs when the debtor’s liabilities are in excess of the fair market value of its assets determined 


immediately before the debt release. An amount will only be excluded with respect to debts owed 


to a creditor that is a person that is not connected with the debtor and only to the extent of the 


lesser of (i) the excess of the debtor’s liabilities over the fair market value of its assets determined 


immediately before the debt release, or (ii) the reduction in the debtor’s attributes under the tax 


laws of the debtor’s jurisdiction resulting from the debt release. Paragraph 86.1(c) only applies in 


circumstances where paragraphs 86.1(a) or (b) do not apply.  
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86.2. Where the debtor is not subject to tax on this income under domestic tax law, absent the relief 


provided in the preceding paragraph, Top-up Tax liabilities could arise for MNE Groups, which may 


undermine the tax and corporate law policy measures designed to support entities that are insolvent or 


subject to financial distress. However, where the parties to a debt release are members of the same MNE 


group, planning opportunities would arise if the impact of the transaction on each party’s GloBE Income or 


Loss was recognised. Only allowing adjustments to the GloBE Income or Loss computation of a 


Constituent Entity in the circumstances mentioned above is intended to ensure that only genuine cases of 


insolvency that are material in size and fundamental to the survival of the Constituent Entity fall within 


scope.  


86.3. Accordingly, where the circumstances fall within scope of paragraph 86.1(a), (b) or (c), income 


from the debt release in the FANIL, any current tax expense and any related deferred tax expense (arising 


from a reduction in domestic tax attributes) in relation to the debt release shall be excluded from the 


borrowing Constituent Entity’s GloBE Income or Loss and Adjusted Covered Taxes, respectively. However, 


this treatment will only apply in circumstances where the Filing Constituent Entity elects to do so. Further, 


in the case of debt subject to paragraph 86.1(c), the abovementioned treatment only applies to the 


proportion of the debt released that is eligible for relief.  


86.4. Where a debt release falls within scope of paragraph 86.1(a) or (b), amounts in relation to both 


related-party and third-party debts released will be excluded from the computation of a Constituent Entity’s 


GloBE Income or Loss. However, where a debt released falls within scope of paragraph 86.1(c), only 


amounts in relation to debts owed to a creditor that is a person that is not connected with the debtor will 


be excluded from the computation of a Constituent Entity’s GloBE Income or Loss. Further, the amount to 


be excluded from the computation of a Constituent Entity’s GloBE Income or Loss under paragraph 86.1(c) 


is the lower of the amount of the reduction in the debtor’s tax attributes under local tax law (including tax 


attributes that are not included in Covered Taxes for GloBE purposes, e.g. foreign tax credits) or the 


amount required to make the entity solvent on a net asset basis (i.e. the difference between its liabilities 


and the fair market value of its assets). 


86.5. A “statutorily provided insolvency or bankruptcy proceeding . . . supervised by a court or other 


judicial body”, for the purposes of 86.1(a) is defined as any procedure provided under the domestic law of 


a jurisdiction to support companies in financial distress in reorganising and secure their survival or ensure 


their orderly winding up that is supervised or must be confirmed by a Court or other judicial body. “The 


appointment of an independent insolvency administrator” extends the scope of the adjustment to situations 


where an independent administrator is appointed to control the Constituent Entity. In some jurisdictions, 


while this process is determined by domestic legislation, it is not supervised or confirmed by a court or 


judicial body. Only debts legally waived after the administrator is appointed will fall within scope of the 


adjustment. Further, the exemption outlined in 86.1(a) will apply regardless of whether the creditor is 


‘connected with’ the debtor or not.  


86.6. In the instance described in paragraph 86.1(b) or (c), the creditor will be considered to not be 


“connected with” the debtor, if the relationship between the two entities does not meet the test set out in 


Article 5(8) of the OECD Model Tax Convention (OECD, 2017).  


86.7. Whether it is reasonable to conclude the debtor would be insolvent within 12 months but for the 


release of the aggregate amount of any relevant third-party debt under an arrangement should be based 


on the opinion of a qualified independent party. “Insolvency” in this context refers to its common meaning 


of “an entity that cannot pay all its debts, as and when they become due and payable”, rather than a strict 


balance sheet test. In determining whether the entity would be insolvent but for the release on any third-


party debt, the qualified independent party should exclude any debt owed to a creditor that is “connected 


with” the debtor. In order to fulfil this requirement, the Constituent Entity will be required to have sought 


external professional advice from a qualified independent party. Notwithstanding the requirement that the 


scope of 86.1(b) requires testing of solvency based on third-party only debt, to the extent that related-party 
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debts are also released under the same arrangement, the related-party debts will also receive the benefit 


of the adjustments outlined in paragraph 86.3 above. An “arrangement” refers to its ordinary meaning, but 


should involve a negotiation and agreement between the debtor and the creditor/s. While it is not necessary 


that all the relevant debts forgiven are part of a single legal agreement, the relevant debt releases should 


be objectively viewed as being undertaken as part of a single arrangement or plan to ensure the solvency 


of the debtor. 


Article 3.2.2 


Stock-based Compensation 


87. Article 3.2.2 provides an election to substitute in the computation of GloBE Income or Loss the 


amount of stock-based compensation allowed as a deduction in the computation of a Constituent Entity’s 


taxable income in place of the amount expensed in its financial accounts. In many Inclusive Framework 


jurisdictions, a corporation is entitled to deduct for tax purposes the value of stock-based compensation 


that it paid based on the market value of the stock when the option is exercised. For example, a corporation 


may be able to deduct the present value of the stock option at the time of issuance or over the exercise 


period and then the difference between the amount originally deducted and the market value when the 


option is exercised by the holder.  


88. For financial accounting purposes, companies generally account for stock-based compensation 


based on the present value of the stock option at the time of issuance and amortise that amount over the 


exercise period. The company may adjust its estimate of the amount of the stock-based compensation 


expense and thus the amount taken as an accounting expense based on changes in circumstances during 


the exercise period. If the market value of the stock increases over the exercise period, the corporation will 


deduct an amount for tax purposes that is higher than the amount expensed for financial accounting 


purposes, which is a permanent difference.  


89. This disparity between the amount of expense allowed in the computation of financial accounting 


income and the local tax base would often depress the GloBE ETR, in some cases below the Minimum 


Rate. The election under Article 3.2.2 brings the GloBE Income or Loss more into line with the local tax 


rules in those jurisdictions that allow a deduction based on the value of the stock at the exercise date. If 


the election is not made, the Constituent Entity simply computes its GloBE Income or Loss taking into 


account the amount of stock-based compensation allowed in the computation of its Financial Accounting 


Net Income or Loss. 


90. The election must be made by the Filing Constituent Entity. The scope of the election is limited to 


compensation expenditures in the form of stock, stock options, stock warrants (or an equivalent) where 


the amount allowed as an expense is computed differently for local tax purposes than for financial 


accounting purposes. In principle, the election applies to stock-based compensation for employees and 


non-employees. However, if the local tax base applies different rules for employees and non-employees, 


the election will apply differently to stock-based compensation of employees and non-employees in 


conformity with those local tax rules.  


91. If the election is made in respect of an option that expires without exercise, the Constituent Entity 


must treat the amount previously included as an expense in the computation of the GloBE Income or Loss 


pursuant to the election as additional income under the GloBE Rules. This rule prevents the Constituent 


Entity from retaining the benefit of a deduction for an item that will never be paid. 


92. The election is a Five-Year Election and must be applied consistently to the stock-based 


compensation expense of all Constituent Entities located in the same jurisdiction and for the year in respect 


of which the election is made and all subsequent Fiscal Years, unless and until the election is revoked. 
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The election is essentially made on a jurisdictional basis and thus can be made for some jurisdictions and 


not other jurisdictions. Further, revocation of the election is made on a jurisdictional basis.  


93. If the election is made in a Fiscal Year after some of the stock-based compensation expense of a 


transaction has been recorded in the financial accounts but before the exercise date, the Constituent Entity 


must recapture the stock-based compensation expense allowed in the computation of its GloBE Income 


or Loss in previous Fiscal Years to the extent it exceeds the amount of the tax deduction that would have 


been allowed in respect of that compensation in previous Fiscal Years. Thus, a Constituent Entity cannot 


deduct the amount allowed for financial accounting purposes and then effectively deduct the same amount 


again based on the tax deduction. If an election under Article 3.2.2 is revoked before the end of the exercise 


period for some or all of the stock-based compensation paid by Constituent Entities located in the 


jurisdiction, those Constituent Entities must recapture the excess tax deductions taken in the computation 


of GloBE Income or Loss up to before the first year to which the revocation applies, but only with respect 


to stock-based compensation expenses for which an option has not yet been exercised. In other words, 


revocation of the election only affects stock-based compensation expense for which the final tax deduction 


has not been determined; it does not affect the amount allowed as a deduction in respect of options that 


have already been exercised. 


94. Regardless of whether an election under Article 3.2.2 is made, the entire amount of the stock-


based compensation expense is subject to the condition that the item of expense must be susceptible to 


being reliably and consistently traced to the Constituent Entity that received the property, use of property, 


services, etc. for which the stock-based compensation was provided. The election only applies to the 


Constituent Entity that incurred the expense and received the property (including use of property) or 


services for which the stock-based compensation was provided. The stock provided does not need to be 


stock issued by the Constituent Entity that incurred the relevant expense. However, the expense for stock-


based compensation is not allowed to the Constituent Entity that issued the shares used as compensation, 


unless it received the property, services, etc. for which the compensation was paid. Thus, for example, if 


a Constituent Entity provides stock-based compensation to its executives in the form of UPE stock, the 


Constituent Entity, not the UPE, deducts the value of the stock.  


95. Only one Constituent Entity is allowed to deduct stock-based compensation in excess of the 


amount allowed in the financial accounts and only if that Constituent Entity is allowed a deduction for such 


stock-based compensation for local tax purposes. Thus, if the accounting expense needs to be moved 


from the Entity whose shares are used as the compensation to the Entity that incurred the expense, the 


expense of the Entity that issued the shares and the reimbursements from the Entity that incurred the 


expense should be in equal amounts based on the amount of the stock-based compensation expense 


allowed in the Consolidated Financial Statements.  


Article 3.2.3 


Arm’s length requirement for cross-border transactions 


96. Article 3.2.3 requires transactions between Group Entities to be priced consistently with the Arm’s 


Length Principle and recorded at the same price for GloBE purposes for all Constituent Entities that are 


parties to the transaction. 


97.  Constituent Entities of an MNE Group typically maintain a transfer pricing policy based on the 


Arm’s Length Principle and this standard is used to determine the transfer price that is reflected in their 


financial accounts and in computing the local taxable income. Therefore, it is generally expected that 


Constituent Entities’ financial accounts will reflect transactions between Group Entities based on the Arm’s 


Length Principle and at the same price. The MNE Group and the tax administrations examining the tax 


returns of Constituent Entities engaged in the controlled transactions are in the best place to assess 


compliance with the Arm’s Length Principle. Where the MNE Group has used the transfer price reflected 
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in its financial accounts to compute local taxable income and the relevant tax authorities do not require a 


transfer pricing adjustment, this price should be used in the computation of GloBE Income or Loss. In these 


circumstances, the MNE Group should not make an adjustment under Article 3.2.3.  


98.  Article 3.2.3 requires an adjustment to the Financial Accounting Net Income or Loss to avoid 


double taxation or double non-taxation under the GloBE Rules where the taxable income of one or more 


Constituent Entities that are parties to a controlled transaction (counterparties) is determined using a 


transfer price different from the one used in the financial accounts. These differences may arise in the local 


tax return as filed or later when the tax return is audited by the local tax authority of one or more 


counterparties. 


99.  Where all of the relevant tax authorities agree that a transfer price must be adjusted to the same 


price in order to reflect the Arm’s Length Principle, the counterparties shall adjust their GloBE Income or 


Loss based on that price for purposes of computing GloBE Income or Loss. For example, such an instance 


would arise where a bilateral Advance Pricing Agreement (APA) is agreed by the competent authorities of 


all counterparty jurisdictions concerned. The adjustments to the GloBE Income or Loss must be applied 


consistently for GloBE purposes across all counterparties in line with the arm’s length price agreed under 


the bilateral Advance Pricing Agreement. If, in connection with an audit of counterparties’ tax returns, the 


relevant tax authorities agree that a transfer price must be adjusted to the same price, each Constituent 


Entity concerned must adjust its GloBE Income or Loss. The adjustment to each counterparty’s transfer 


price is taken into account in the computation of its GloBE Income or Loss pursuant to Article 4.6.1.  


100. In some cases, the transfer price used in the financial accounts of the counterparties may differ 


from the transfer price used to compute a counterparty’s taxable income but not the transfer price used to 


compute another counterparty’s taxable income in another jurisdiction. These differences may arise where:  


a. a unilateral APA has been agreed;  


b. a Constituent Entity files a tax return under a self-assessment system that includes book-to-tax 


adjustments, in order to comply with domestic transfer pricing rules; or 


c. a tax authority challenges and adjusts the transfer price used in the local tax return of one of the 


Constituent Entities.  


101. When these differences arise, the transfer price used for taxable income purposes is presumed to 


be consistent with the Arm’s Length Principle. The GloBE Income or Loss should be adjusted accordingly 


under Article 3.2.3 where necessary to prevent double taxation or double non-taxation under the GloBE 


Rules. Specifically, a unilateral transfer pricing adjustment will result in a corresponding adjustment to the 


GloBE Income or Loss of all counterparties under Article 3.2.3, unless the transfer pricing adjustment 


increases or decreases the MNE Group’s taxable income in a jurisdiction that has a nominal tax rate below 


the Minimum Rate or that was a Low-Tax Jurisdiction with respect to the MNE Group in each of the two 


Fiscal Years preceding the unilateral transfer pricing adjustment (an under-taxed jurisdiction).4  


102. This rule results in adjustments where necessary to prevent double taxation or double non-


taxation. For example, a local transfer pricing adjustment that increases the taxable income in a high-tax 


jurisdiction results in a corresponding adjustment under Article 3.2.3 where that adjustment is necessary 


to ensure a corresponding decrease to the GloBE Income of the relevant counterparties in an under-taxed 


jurisdiction. Without this adjustment, the income included in the high-tax jurisdiction under local law would 


be subject to double taxation – once in the high-tax jurisdiction and again under the GloBE Rules. Similarly, 


if an adjustment decreases the taxable income in a high-tax jurisdiction, corresponding adjustments to the 


GloBE Income or Loss of all counterparties will ensure that the GloBE Income of counterparties in under-


taxed jurisdictions is increased by a corresponding amount and exposed to Top-up Tax under the GloBE 


Rules. Without this adjustment, the income excluded from the high-tax jurisdiction taxable income would 


benefit from double non-taxation, in that it would not be subject to tax in the high-tax jurisdiction or under 


the GloBE Rules.  
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103. However, adjustments will not be made under this rule when such adjustments would give rise to 


double taxation or double non-taxation under the GloBE Rules. For example, a unilateral transfer pricing 


adjustment that reduces taxable income in a jurisdiction that has a nominal tax rate above the Minimum 


Rate but that had an ETR below the Minimum Rate in the previous two years should not be reflected in 


the GloBE Income or Loss, because if the counterparties are located in a high-tax jurisdiction, such 


adjustment would produce double non-taxation under the GloBE Rules (i.e. the adjusted income is not 


subject to tax in either jurisdiction and is not exposed to Top-up Tax under the GloBE Rules). Finally, a 


unilateral transfer pricing adjustment that increases taxable income in an under-taxed jurisdiction should 


not be reflected in the GloBE Income because such adjustment would produce double taxation under the 


GloBE Rules (i.e. the adjustment would expose the income to Top-up Tax in the jurisdiction in which the 


unilateral adjustment is made and the income is already subject to local tax in the other jurisdiction and/or 


Top-up Tax if the other jurisdiction is an under-taxed jurisdiction). 


104. Article 3.2.3 does not impose any requirements beyond an arm’s length price. Thus, it does not 


require the MNE Group to conform the timing of an item of income or expense for GloBE purposes to the 


timing of that item for local tax purposes. 


105. The GloBE Implementation Framework will give further consideration to the appropriate 


adjustments to the GloBE Income in situations where, in connection with a proceeding concerning the tax 


returns of two or more counterparties, the relevant tax authorities disagree as to whether or to what extent 


a transfer price needs to be adjusted to reflect the Arm’s Length Principle as well as in other situations 


where adjustments are necessary to avoid double taxation or double non-taxation under the GloBE Rules. 


In addition, the GloBE Implementation framework will consider information reporting related to adjustments 


made by Constituent Entities pursuant to Article 3.2.3. 


Arm’s length requirement for same-country transactions 


106. Transactions between Constituent Entities located in the same jurisdiction, on the other hand, 


generally are not required to be adjusted, for tax purposes, from the amounts used in preparation of the 


Consolidated Financial Statements. This is because the shifting of income from one taxpayer to another 


within the same jurisdiction will generally not impact on the overall amount of income subject to tax in that 


jurisdiction. These same-country transactions may already be eliminated or otherwise adjusted for local 


tax purposes pursuant to a consolidation or group tax relief regime. For GloBE purposes, additional 


adjustments to conform with the Arm’s Length Principle in respect of wholly domestic transactions should 


not generally be required because the effect of these transactions will generally be eliminated under the 


jurisdictional blending rules of Chapter 5. Furthermore, the Constituent Entities may not be applying the 


Arm’s Length Principle to same-jurisdiction transactions in a jurisdiction that does not impose a Covered 


Tax.  


107. However, Article 3.2.3 does require the application of the Arm’s Length Principle to transactions 


between Constituent Entities in the same jurisdiction if the sale or other transfer of an asset produces a 


loss and that loss is taken into account in the computation of GloBE Income or Loss. This rule is intended 


to prevent MNE Group’s from manufacturing losses in a jurisdiction through sales or other transfers 


between Group members at prices that are not consistent with the Arm’s Length Principle. The rule does 


not apply if the loss is excluded from the Constituent Entity’s GloBE Income or Loss computation. Thus, if 


the MNE Group has in place an election under Article 3.2.8 to apply consolidated accounting in the 


jurisdiction in which the loss arises, the loss will be eliminated in consolidation and excluded from the 


computation of the Constituent Entity’s GloBE Income or Loss. 


108. Transactions between Minority-Owned Constituent Entities and other Constituent Entities must 


also be recorded in accordance with the Arm’s Length Principle. This is necessary because Minority-


Owned Constituent Entities are not included in the ETR and Top-up Tax computations for the jurisdiction 


under Articles 5.1 and 5.2, but instead compute their ETR and Top-up Tax separately pursuant to 
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Article 5.6. Thus, the income and expense of the parties to the transaction will not be eliminated in the 


jurisdictional blending computation and failure to reflect transactions based on the Arm’s Length Principle 


would distort the ETR and Top-up Tax calculations for the jurisdiction and the Minority-Owned Constituent 


Entities. Similarly, transactions between Investment Entities and other Constituent Entities located in the 


same jurisdiction must also be recorded in accordance with the Arm’s Length Principle. 


109. Finally, although not explicitly stated in Article 3.2.3, transactions between Constituent Entities in 


the same jurisdiction must also be recorded in the same amount in both Constituent Entities. This is the 


expected result from applying a common accounting standard to Constituent Entities in the same 


jurisdiction. The principle applies, however, in all cases to prevent the exclusion of income from, or 


duplication of expenses in, the GloBE Income or Loss computation.  


Article 3.2.4 


109.1. The Commentary to Article 3.2.4 sets out the Inclusive Framework’s agreement on the treatment 


of Qualified Refundable Tax Credits and Marketable Transferable Tax Credits under the GloBE Rules. The 


treatment provided in Article 3.2.4 applies only to tax credits that are Qualified Refundable Tax Credits or 


Marketable Transferable Tax Credits. Where a tax credit regime provides for tax credits that are partially 


refundable or transferable (i.e. tradeable), such that only a fixed percentage or portion of the credit is 


refundable or transferable, the credit shall be bifurcated and the part that is refundable or transferable shall 


be tested to determine whether it is a Qualified Refundable Tax Credit or Marketable Transferable Tax 


Credit. The Commentary under Article 4.1.3(b) or (c) applies to any tax credit or any part of a tax credit 


that does not meet the definition of a Qualified Refundable Tax Credit or Marketable Transferable Tax 


Credit. 


Qualified Refundable Tax Credits 


110. Article 3.2.4 prescribes the treatment of certain refundable tax credits. The refundable tax credits 


referred to in Article 3.2.4 are government incentives delivered via the tax system. They are not ordinary 


refunds of tax paid in a prior period due to an error in the computation of tax liability or pursuant to an 


imputation system. Instead, they are incentives to engage in certain activities, such as research and 


development, whereby the government allows the company to offset its taxes dollar-for-dollar for engaging 


in specified activities or incurring specified expenditures or the government will refund the amount of the 


unused credit if the company doesn’t have any tax liability. In this way, the government effectively pays for 


the activity or expenditure in a similar manner to a grant. The basic idea is that the incentive or grant is 


delivered by a tax reduction to the extent possible because it is more efficient than having checks from the 


government and taxpayer crossing in the mail.  


111. The face value of a Qualified Refundable Tax Credit will be treated as GloBE Income of the 


recipient Constituent Entity in the year such entitlement accrues. However, if the Qualified Refundable Tax 


Credit is related to the acquisition or construction of assets and the Constituent Entity that engages in the 


activities that generate the credit (the Originator) has an accounting policy of reducing the carrying value 


of its assets in respect of such tax credits, or recognising the credit as deferred income, such that the 


income from the tax credit is recognized over the productive life of the asset, the Originator may follow this 


same accounting policy for Qualified Refundable Tax Credits to determine its GloBE Income or Loss 


without changing the character of the credit. This reflects that these types of refundable tax credits share 


features of, and should be treated in the same way as, government grants that form part of income, given 


that they are in effect government support for a certain type of activity that can ultimately be received in 


cash or cash equivalent. See also the Commentary on the definition of Qualified Refundable Tax Credit. 


The Inclusive Framework will consider providing further guidance to address transitional issues and 


deferred tax implications in respect of QRTCs and other tax credits, including for those QRTCs and other 


tax credits that are taxable income. 
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112. In cases where an amount of a Qualified Refundable Tax Credit has been recorded as a reduction 


in current income tax expense (or other Covered Taxes) in the financial accounts of the Constituent Entity, 


that amount must be treated as an Addition to Covered Taxes under Article 4.1.2(d) to fully reverse the 


accounting entry that treated it as a tax reduction instead of income. This ensures that the Qualified 


Refundable Tax Credit is treated as an item of income rather than a reduction of accrued taxes. No 


adjustment is required if a tax credit that meets the definition of Qualified Refundable Tax Credit was 


already treated as income in the financial accounts. 


Marketable Transferable Tax Credits 


112.1. Marketable Transferable Tax Credit means a tax credit that can be used by the holder of the credit 


to reduce its liability for a Covered Tax in the jurisdiction that issued the tax credit and that meets the legal 


transferability standard and the marketability standard in the hands of holder.  


a. Legal transferability standard. The legal transferability standard is met for the Originator of a tax 


credit if the tax credit regime is designed in a way that the Originator can transfer the credit to an 


unrelated party in the Fiscal Year in which it satisfies the eligibility criteria for the credit (Origination 


Year) or within 15 months of the end of the Origination Year. The legal transferability standard is 


met for a purchaser of a tax credit if the tax credit regime is designed in a way that the purchaser 


can transfer the credit to an unrelated party in the Fiscal Year in which it purchased the tax credit. 


If under the legal framework that applies to the credit, a purchaser of the tax credit cannot legally 


transfer the tax credit to an unrelated party or is subject to more stringent legal restrictions on 


transfer of the credit than the Originator, the tax credit does not meet the legal transferability 


standard in the hands of the purchaser. 


b. Marketability standard. The marketability standard is met for the Originator of a tax credit if it is 


transferred to an unrelated party within 15 months of the end of the Origination Year (or, if not 


transferred or transferred between related parties, similar tax credits trade between unrelated 


parties within 15 months of the end of the Origination Year) at a price that equals or exceeds the 


Marketable Price Floor. The marketability standard is met for a purchaser if that purchaser acquired 


the credit from an unrelated party at a price that equals or exceeds the Marketable Price Floor. 


Marketable Price Floor means 80% of the net present value (NPV) of the tax credit, where the NPV 


is determined based on the yield to maturity on a debt instrument issued by the government that 


issued the tax credit with equal or similar maturity (and up to 5-year maturity) issued in the same 


Fiscal Year as the tax credit is transferred (or if not transferred, the Origination Year). For this 


purpose, the tax credit is the face value of the credit or the remaining creditable amount in relation 


to the tax credit. For this purpose, the cash flow projection to be factored in the NPV calculation 


shall be based on the maximum amount that can be used each year under the legal design of the 


credit. An Originator and purchaser are considered related parties if one owns, directly or indirectly, 


at least 50% of the beneficial interest in the other (or, in the case of a company, at least 50% of the 


aggregate vote and value of the company’s shares) or another person owns, directly or indirectly, 


at least 50% of the beneficial interest (or, in the case of a company, at least 50% of the aggregate 


vote and value of the company’s shares) in each of the Originator and purchaser. In any case, an 


Originator and purchaser are considered related parties if, based on all the relevant facts and 


circumstances, one has control of the other or both are under the control of the same person or 


persons. 


112.2. The marketability standard can be illustrated with the following example. Assume that Constituent 


Entity satisfies the eligibility criteria for a tax credit with face value equal to EUR 100 in Year 1 and that, 


according to the legal design of the tax credit, the Constituent Entity can either utilize it over the subsequent 


5-year period in equal installments of EUR 20 per year or transfer it beginning in Year 1. The same 


government granting the tax credit issued in Year 1 five-year debt instruments with a yield to maturity equal 


to 4%. In that case, the NPV of the tax credit is equal to EUR 89.04, and the relevant Marketable Price 
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Floor is equal to EUR 71.23. The marketability standard is met where the tax credit is transferred to an 


unrelated party at a price equal to or higher than EUR 71.23 or, if retained or transferred to related parties 


only, where similar tax credits trade between unrelated parties at a price equal to or higher than EUR 


71.23. 


112.3. It is recognized that tax credits generally are not traded on public exchanges with daily quoted 


prices but instead are privately negotiated in over-the-counter transactions. MNE Groups can establish the 


price at which tax credits trade for purposes of paragraph 112.5 based on evidence of similar transactions 


and in accordance with the applicable fair value accounting standards used in their Consolidated Financial 


Statements, for example IFRS 13 or ASC 820.  


112.4. Generally, the Originator of a Marketable Transferable Tax Credit shall treat the face value of the 


tax credit as GloBE Income in the Origination Year. However, if the Marketable Transferable Tax Credit is 


related to the acquisition or construction of assets and the Originator has an accounting policy of reducing 


the carrying value of its assets in respect of such tax credits, or recognising the credit as deferred income, 


such that the income from the tax credit is recognized over the productive life of the asset, the Originator 


shall follow this same accounting policy for GloBE purposes. If all or part of a Marketable Transferable Tax 


Credit expires without use, the Originator treats the face value attributable to the expired portion of the 


credit as a loss (or increase to the carrying value of the asset) in the computation of GloBE Income or Loss 


in the Fiscal Year of the expiration. 


112.5. An Originator that transfers a Marketable Transferable Tax Credit within 15 months of the end of 


the Origination Year shall include the transfer price (in lieu of the face value of the credit) in its GloBE 


Income in the Origination Year. If the Originator transfers a Marketable Transferable Tax Credit after this 


period, any difference between the face value of the tax credit transferred that was included in GloBE 


Income or Loss for the Origination Year and the transfer price shall be treated as a loss in computing the 


Originator’s GloBE Income or Loss in the Fiscal Year of the transfer. Where the Originator includes the tax 


credit as income ratably over the productive life of the asset, for both accounting and GloBE purposes, the 


difference between the transfer price and the face value of the tax credit shall be included in the GloBE 


Income or Loss ratably over the remaining productive life of the asset. For example, a Constituent Entity 


originates a tax credit with EUR 100 face value and includes it as income over a period of 5 years because 


it is related to an asset with 5-year productive life (either via contra-asset accounting or via deferred income 


accounting). In year 2, this tax credit is transferred at a price of 90. Assuming that the face value of the 


credit at the date of transfer is still 100, the seller realizes a loss of 10 which is allocated ratably over the 


remaining four years of the productive life of the asset to match the income attributable to the reduction in 


the carrying value of the asset. 


112.6. A purchaser of a Marketable Transferable Tax Credit that uses the tax credit to satisfy its liability 


for a Covered Tax includes the difference between the purchase price and the face value of the tax credit 


in its GloBE Income when and in proportion to the amount of the tax credit used by the purchaser to satisfy 


its liability for a Covered Tax. For example, if a purchaser acquires a tax credit with a face value of 100 for 


90 and uses 70 of the credit in Year 1, it includes 7 (= 70/100 x (100-90)) in its GloBE Income in Year 1. A 


purchaser of a Marketable Transferable Tax Credit that sells the credit must include the gain or loss on the 


sale in its GloBE Income or Loss in the Fiscal Year of the sale. The gain or loss on sale is equal to the sale 


price minus the total of the purchase price and the gain recognized from use of the credit. If all or part of a 


Marketable Transferable Tax Credit expires without use, the purchaser treats the loss attributable to the 


expired portion of the credit as a loss in the computation of GloBE Income or Loss in the Fiscal Year of the 


expiration. The loss attributable to the expiration is equal to the excess of the purchase price and the gain 


recognized on use of the credit over the amount of the credit used. Thus, in the example, the loss would 


be 27 (= (90 + 7) – 70). This treatment of a purchased Marketable Transferable Tax Credit applies to a 


purchased tax credit that also qualifies as a Qualified Refundable Tax Credit. 
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113. A tax credit that does not meet the conditions for being a Qualified Refundable Tax Credit or a 


Marketable Transferable Tax Credit, but that was treated as income in the financial accounts, must be 


subtracted in, full from, the computation of GloBE Income or Loss 


114. The conditions for a Marketable Transferable Tax Credit draw on the treatment in financial 


accounting standards (both for government grants and for income taxes), and are designed to identify tax 


credits that are, as a matter of substance and not merely form, transferable in a market. In order to be 


treated as a Marketable Transferable Tax Credit under the GloBE Rules, there must be a market such that 


the legal right to transfer the credit has immediate practical and economic significance for those taxpayers 


that will be entitled to the credit. If there is no actual market for the transferable tax credits, then the 


transferability element will be of no practical significance to taxpayers and the GloBE Rules will not treat 


the tax credit as a Marketable Transferable Tax Credit. 


114.1. The provisions of Article 8.3 on Administrative Guidance will apply to ensure consistency of 
outcomes in respect of the application of the marketability standard. If those jurisdictions that adopt the 
common approach identify risks associated with the treatment of Marketable Transferable Tax Credits that 
lead to unintended outcomes, the relevant jurisdictions could be asked to consider developing further 
conditions for a Marketable Transferable Tax Credit or, if necessary, explore alternative rules for the 
treatment of Marketable Transferable Tax Credits. This analysis would be based on empirical and historical 
data with respect to the tax credit regime and market as a whole, and not on a taxpayer-specific basis. 


Article 3.2.5 


Election to use realisation method in lieu of fair value accounting 


115. Article 3.2.5 provides an election to use the realisation method for assets and liabilities that are 


accounted for in the Constituent Entity’s financial accounts using the fair value method or impairment 


accounting. The election generally applies with respect to all assets and liabilities of all Constituent Entities 


in a jurisdiction and may be made with respect to those assets or liabilities after the year in which the asset 


was acquired. However, the election can be limited to tangible assets of such Constituent Entities or to 


assets and liabilities of such Constituent Entities that are Investment Entities. 


116. Under the election, gain or loss associated with an asset or liability will arise when the asset is 


disposed rather than as its value changes due to changes in market value or impairments. The carrying 


value of such asset (or liability) for purposes of determining gain or loss shall be the carrying value of that 


asset (or liability) at the later of the time the asset was acquired or liability was incurred or the beginning 


of the year for which the election is made. Accordingly, under Article 3.2.5, a Constituent Entity must 


exclude fair value or impairment gain or loss in respect of assets or liabilities subject to the election from 


the computation of GloBE Income or Loss and must include gain or loss determined under the realisation 


method.  


117. The policy justification for this treatment is to reduce volatility by allowing the taxpayer to crystallise 


the gain for GloBE purposes as of the actual date of disposition rather than from one period to the next in 


line with the accounting treatment. For example, if a Constituent Entity holds convertible debt in a start-up 


company and the company performs poorly in its first few years, the Constituent Entity may be required, 


under the applicable accounting standard, to recognise a fair value loss on the investment. If the start-up 


is eventually acquired by an unrelated purchaser and the Constituent Entity disposes of the convertible 


debt for its original acquisition cost, the “gain” reported upon sale is not really an economic gain but could 


be subject to a Top-up Tax if there are no related Covered Taxes paid in respect of the gain in that year. 


An election under Article 3.2.5 prevents this result by permitting the Constituent Entity to determine the 


gain upon sale based on the original cost of the asset.  


118. An election under Article 3.2.5 is a Five-Year Election. It cannot be revoked within five Fiscal Years 


after an Election Year and another election cannot be made within five Fiscal Years after a revocation 







   87 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


year. In the year an election under this Article is revoked, the GloBE Income or Loss is adjusted by the 


difference between the fair value of the asset or liability at the beginning of the year and the carrying value 


of the asset or liability determined pursuant to the election. This adjustment recaptures the net fair value 


gain or loss that arose during the pendency of the Article 3.2.5 election.  


Article 3.2.6 


Election to spread capital gains over five years 


119. Article 3.2.6 provides an election that permits an MNE Group to spread the effect of gains and 


losses from the sale of Local Tangible Assets over a period of up to five years to mitigate the effect of 


recognising the entire gain in a single year on the MNE Group’s jurisdictional ETR computation and to 


match the timing of gains and losses on Local Tangible Assets. The policy justification for this election is 


that the increase in value of the asset likely accumulated over a period of years and spreading the gain 


over that period, up to a maximum of five years, and matching it with losses from similar property provides 


a better measure of whether the MNE Group has been subject to a minimum level of tax in the jurisdiction 


over that period.  


120. The election is an Annual Election made on a jurisdictional basis. It applies only with respect to 


gains and losses attributable to disposition of Local Tangible Assets, defined in Article 10.1 as immovable 


property located in the same jurisdiction as the Constituent Entity. This limitation ensures that relief 


provided under this section cannot be used to shelter gain on mobile assets. However, the election may 


be combined with an election under Article 3.2.5 in respect of tangible assets. In that case, fair value gains 


or losses and impairment adjustments associated with the asset during the pendency of the Article 3.2.5 


election will have been excluded from the computation of GloBE Income or Loss and the carrying value for 


determining gain or loss will not be adjusted for fair value changes or impairments. The election does not 


apply to sales between Group Entities because the spread period includes all years in which Constituent 


Entities held the property. 


121. Under the election, the Aggregate Asset Gain in the year for which the election is made (the 


Election Year) is allocated to the years in the Look-back Period (defined in Article 10.1 as the Election Year 


and the four prior Fiscal Years). The Aggregate Asset Gain is the net gain in the Election Year from the 


disposition of Local Tangible Assets by all Constituent Entities located in the jurisdiction except for gain or 


loss on a transfer of assets between Group Members.  


122. The Aggregate Asset Gain is not simply prorated over the Look-back Period. Instead, it is first 


matched against Net Asset Losses arising during the Look-back Period (that haven’t already been offset 


under a previous Article 3.2.6 election), starting with the earliest Loss Year (defined in Article 10.1 as a 


Fiscal Year in the Look-back Period for which there is a Net Asset Loss for a Constituent Entity located in 


that jurisdiction and the total amount of Net Asset Loss of all such Constituent Entities exceeds the total 


amount of their Net Asset Gain) in the period. If the Aggregate Asset Gain is not fully absorbed in the 


earliest Loss Year, the balance is brought forward to the next Loss Year, and so on, until the Aggregate 


Asset Gain is fully absorbed or there are no remaining Loss Years in the Look-back Period. 


123. Net Asset Loss in respect of a Constituent Entity and a Fiscal Year, is defined in Article 10.1 as 


the net loss from the disposition of Local Tangible Assets by that Constituent Entity in that year excluding 


the gain or loss on a transfer of assets to another Group Member. The amount of Net Asset Loss for each 


Fiscal Year in the Look-back Period is reduced by the amount of Net Asset Gain or Adjusted Asset Gain 


that is set-off against it pursuant to the application of Article 3.2.6(b) or (c) as a result of a previous 


Article 3.2.6 election. In other words, when an Aggregate Asset Gain is set-off against a Net Asset Loss of 


a Fiscal Year pursuant to an election under Article 3.2.6, that Net Asset Loss is reduced by a corresponding 


amount for purposes of a subsequent election under Article 3.2.6. This prevents that amount from being 


used again in the future to eliminate another Aggregate Asset Gain from the computation of GloBE Income 
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or Loss. Where the Net Asset Losses of all Constituent Entities in the jurisdiction for a Fiscal year exceed 


the Aggregate Asset Gain brought to the Fiscal Year, the Aggregate Asset Gain is set-off against the Net 


Asset Loss of each Constituent Entity based on the ratio of the Constituent Entity’s Net Asset Loss to the 


total Net Asset Losses of all Constituent Entity’s in the jurisdiction for the Fiscal Year. 


124. If there is an amount of Aggregate Asset Gain in excess of the Net Asset Losses in the Loss Years 


of the Look-back Period, that excess is spread evenly (i.e. pro-rated) over the Look-back Period and then 


allocated among Constituent Entities based on their respective Net Asset Gains in the Election Year. Net 


Asset Gain is defined in Article 10.1 as the net gain from the disposition of Local Tangible Assets by a 


Constituent Entity located in the jurisdiction for which the election was made excluding the gain or loss on 


a transfer of assets to another Group Member. Finally, the Effective Tax Rate and Top-up Tax, if any, for 


each previous Fiscal Year in the Look-back Period must be re-calculated under Article 5.4.1. 


125. When the election is made, any Covered Taxes (including deferred tax assets) with respect to any 


Net Asset Gain or Net Asset Loss in the Election Year must be determined based on the facts and 


circumstances and excluded from the computation of Adjusted Covered Taxes. In many cases when the 


election is made, it is being made because there are no Covered Taxes attributable to Net Asset Gains or 


Net Asset Loss on Local Tangible Assets. To the extent the election is not made and there are Covered 


Taxes attributable to Net Asset Gains or Net Asset Loss on Local Tangible Assets, such Covered Taxes 


remain in the ETR computation. Determining the amount of Covered Taxes to apportion to each year would 


be unduly cumbersome and the allowance of a carry-back tailored to match losses in prior years is a 


substantial benefit. Therefore, the Covered Taxes arising in the Election Year, if any, with respect to Net 


Asset Gains or Losses are excluded from Adjusted Covered Taxes.5 


126. Note that to the extent a GloBE Loss was generated in previous Fiscal Years, such GloBE Loss 


must be recalculated after the application of this Article. To the extent a GloBE Loss is reduced as a result 


of the operation of this Article and such loss had been used in a Fiscal Year, the Top-up Tax for such Fiscal 


Year must also be re-computed in line with the principles of Articles 4.6 and 5.4. 


Article 3.2.7 


Special Rule for Intragroup Financing Arrangements 


127. Article 3.2.7 provides a rule with respect to Intragroup Financing Arrangements that increase the 


amount of expenses taken into account in computing the GloBE Income or Loss of a Low-Tax Entity and 


do not result in a corresponding increase to the taxable income of the High-Tax Counterparty to such 


arrangement. This rule prevents MNE Groups from engaging in transactions that are intended to increase 


the ETR in a jurisdiction that is below the Minimum Rate by reducing the GloBE Income or Loss in such 


jurisdiction without increasing the taxable income of the counterparty to the arrangement. A payment 


should not be treated as increasing the taxable income of a High-Tax Counterparty if it is eligible for an 


exclusion, exemption, deduction or credit or other tax benefit under local law and the amount of that benefit 


is calculated by reference to the amount of payment received. For example, assume that Jurisdiction A 


has introduced an interest limitation rule that limits a taxpayer’s net interest deduction to a percentage of 


its earnings. The amount of interest expense denied under this interest limitation rule constitutes excess 


interest capacity that is eligible to be carried forward and set-off against interest income in a subsequent 


year. For example, a High-Tax Counterparty located in Jurisdiction A lends money to a Low-Tax Entity. At 


the time the loan is entered into, the High-Tax Counterparty has excess interest capacity from previous 


years that is not expected to be used over the expected term of the loan. In this case, the receipt of interest 


from the Low-Tax Entity under the loan will not be treated as giving rise to an increase in taxable income 


to the extent the High-Tax Counterparty can immediately set-off such interest income against the carry-


forward of excess interest capacity. 
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128. An Intragroup Financing Arrangement is defined in Article 10.1 as any arrangement entered into 


between two or more members of the MNE Group whereby a High-Tax Counterparty directly or indirectly 


provides credit or otherwise makes an investment in a Low-Tax Entity. The term arrangement includes an 


agreement, plan or understanding (whether enforceable or not) and includes all the steps and transactions 


that give effect to that arrangement. Whether there is an arrangement in place is an objective test to be 


inferred from the actual transactions that took place and the information available to those involved in the 


arrangement. A series of transactions will be treated as part of an Intragroup Financing Arrangement where 


an objective observer would reasonably conclude that they were part of a plan or arrangement to allow a 


High-Tax Counterparty to provide credit or make a direct or indirect investment in a Low-Tax Entity. The 


test is an objective one, based on an assessment of the actual transactions that took place in light of the 


overall outcomes achieved. A step or transaction can form part of an arrangement even though the details 


may not be known to all the parties to the arrangement.  


129. For example, a member of the MNE Group may act as an intermediary by borrowing money from 


a High-Tax Counterparty and then on-lending it to a Low-Tax Entity within the same group. In this case, 


the back-to-back loans could be considered part of an arrangement whereby a High-Tax Counterparty has 


indirectly provided credit to a Low-Tax Entity. Although the High-Tax Counterparty did not know the ultimate 


destination of the funds, it would be sufficient that the intermediary borrowed the funds with the specific 


purpose of on-lending them to the Low Tax Entity. If the Intermediary operates, however, as a treasury or 


financing centre for the group that manages the group’s working capital requirements, the money borrowed 


from the High-Tax Counterparty may, on an objective assessment, be considered entirely separate from 


and independent of the loan made to the Low-Tax Entity such that these loans are not considered part of 


an Intragroup Financing Arrangement.  


130. Article 3.2.7 only applies when the arrangement can reasonably be expected, over the duration of 


the arrangement, to reduce the GloBE income of a Low-Tax Entity without increasing the taxable income 


of the High-Tax Counterparty. The duration of, and expected outcomes under, the arrangement should be 


determined based on an objective assessment, including by taking into account the financing requirements 


of the parties. Even if the initial loan is only made for a limited duration, a financing arrangement may 


reasonably expected to be in place for an extended period if it is put in place to finance a long-term 


investment. 


131. A Low-Tax Entity is defined in Article 10.1 as a Constituent Entity located in a Low-Tax Jurisdiction 


or a jurisdiction that would be a Low-Tax Jurisdiction if the ETR for the jurisdiction were determined without 


regard to any income or expense accrued by that Entity in respect of an Intragroup Financing Arrangement. 


A Low-Tax Jurisdiction, in respect of an MNE Group in any Fiscal Year, is a jurisdiction where the MNE 


Group has Net GloBE Income and is subject to an ETR in that period that is lower than the Minimum Rate.  


132. A High-Tax Counterparty is defined in Article 10.1 as a Constituent Entity that is located in a 


jurisdiction that is not a Low-Tax Jurisdiction or that is located in a jurisdiction that would not be a Low-Tax 


Jurisdiction if its ETR were determined without regard to any income or expense accrued by that Entity in 


respect of an Intragroup Financing Arrangement.6 


Article 3.2.8 


Election to consolidate transactions in same jurisdiction 


133. Article 3.2.8 provides an election that permits consolidated accounting treatment to be applied to 


transactions between Constituent Entities of the same MNE Group located in the same jurisdiction. If this 


election is made, income, expenses, gains and losses resulting from transactions between the Constituent 


Entities may be eliminated from the computation of GloBE Income or Loss in the same manner as amounts 


relating to transactions among members of a consolidated group are eliminated as part of the consolidation 


adjustments under the Acceptable Financial Accounting Standard used by the UPE in preparing its 







90    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


Consolidated Financial Statements. This is intended to prevent unintended consequences where income, 


expense, gains and losses from domestic intra-group transactions are treated as tax neutral intra-group 


transactions under local law. The consolidated accounting should not eliminate the MNE Group’s economic 


income from transactions with third parties nor should it result in the carrying value of any assets being 


adjusted to include purchase accounting adjustments held in consolidation. Assets will continue to be held 


at their original carrying values and the full economic gain or loss accruing during the MNE Group’s 


ownership of those assets should be brought into account when they are sold outside of the tax 


consolidated group or outside of that jurisdiction. The requirement that the Constituent Entities are included 


in a tax consolidated group includes any rules of the local jurisdiction which enable the Constituent Entities 


to share current income or losses by virtue of the fact that they are related through ownership or common 


control. 


134. Many transactions between Constituent Entities result in immediate income for the seller and an 


immediate expense for the buyer and would net to zero in the computation of Net GloBE Income for the 


jurisdiction. For example, interest would be an expense for the borrowing Constituent Entity and income 


for the lending Constituent Entity and would accrue at the same time for both Constituent Entities under 


the same financial accounting standard. However, some transactions would essentially shift income, gain, 


expense or loss to the other member of the group to be recognized in a subsequent Fiscal Year in 


connection with a third-party transaction. For example, inventory sold from a purchasing Constituent Entity 


to a manufacturing Constituent Entity may be manufactured into a finished product and sold to a third-party 


customer in the following Fiscal Year. The MNE Group’s consolidated accounting should take into account 


the full gain from the sale to a third party. 


135. The election is limited to transactions between Constituent Entities (other than Investment Entities, 


Minority-Owned Constituent Entities, and JVs treated as Constituent Entities under Article 6.4) located in 


the same jurisdiction. Transactions between Constituent Entities located in different jurisdictions would 


continue to be treated in the same manner as transactions with a third party and would not benefit from 


the netting or income deferral that results from the election. Building on the inventory example above, if 


the manufacturing Constituent Entity instead sells its finished product to a resale Constituent Entity located 


in another jurisdiction, the manufacturing Constituent Entity would be required to recognize the MNE 


Group’s profit on that intra-group sale (taking into account the Arm’s Length Principle) as if it were a sale 


to a third-party customer.  


136. Thus, the election requires the MNE Group to distinguish between transactions between 


Constituent Entities in the same jurisdiction and Constituent Entities in different jurisdictions which creates 


some compliance burden. However, transactions between the Constituent Entities in the same jurisdiction 


may already be eliminated or deferred for local tax purposes pursuant to the applicable consolidation or 


group tax relief regime. In addition, the Constituent Entities may not be applying an arm’s length standard 


to same-jurisdiction transactions in a jurisdiction that does not impose a Covered Tax. In these cases, the 


MNE Group may prefer the election over the burden of determining arm’s length prices for transactions 


between Constituent Entities in the same jurisdiction. 


137. When an election pursuant to Article 3.2.8 is made or revoked, appropriate adjustments will be 


required to ensure that there is no duplication or omission of items of GloBE Income or Loss.  


Article 3.2.9 


Exclusion of certain insurance company income 


138. Article 3.2.9 excludes certain income of an insurance company from the computation of GloBE 


Income. Insurance companies are sometimes subject to current tax on returns that must be contractually 


paid over to policyholders. The insurance company passes that tax along to the policyholders through a 


charge so that the company is in effect reimbursed for taxes paid, in some sense, on behalf of the 
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policyholder. It is normally the case that the insurance company passes that tax along to the policyholders 


through a charge, specifically by way of a reduction in policy liabilities equivalent to the tax. The reduction 


is recognised as income and so the company is in effect reimbursed for taxes paid on behalf of the 


policyholder.  


139. Financial accounting standards generally treat the returns that will be contractually paid over to 


the policyholder as income of the insurance company and the corresponding liability to pay the returns 


over to the policyholder as an expense resulting in a net zero effect on its income before tax. The tax paid 


on behalf of policyholders, as stated above, reduces policy liabilities resulting in a profit before tax for the 


insurance company. If the tax paid on the policyholder’s return is treated as an above-the-line expense of 


the insurance company, these two items also will result in a net zero effect on the company’s profit before 


tax and have no effect on the GloBE ETR.  


140. However, the tax paid on the policyholder returns may be treated as an income tax under some 


financial accounting standards. Thus, even though the reduction in the policyholder liability and the tax on 


investment income are equal and offsetting in the end, the former increases pre-tax income above-the-line 


and the latter is treated as a below-the-line tax expense under some financial accounting standards. Thus, 


for GloBE purposes, the tax is included in the Covered Taxes that increase the numerator of the ETR 


fraction and the charge (reduction in policy liabilities equivalent to the tax) is income included in the GloBE 


Income that increases the denominator of the ETR fraction. Consequently, instead of offsetting the 


reduction in the policyholder liability with no effect on the ETR computation, the tax would effectively 


provide shelter from Top-up Tax to other low-taxed income earned by the insurance company 


141. To address this issue, the charge of tax (or reduction in policyholder liabilities equivalent to 


policyholder tax) is excluded from the computation of GloBE Income or Loss under Article 3.2.9 and any 


taxes arising on the policyholder returns are excluded from the definition of Covered Taxes pursuant to 


Article 4.2.2(e). However, amounts charged to policyholders for taxes paid by the insurance company in 


respect of returns to the policyholders, are only to be excluded from the GloBE Income and Loss calculation 


if that tax is not included as an expense within the profit or loss before tax in the financial accounts. If the 


tax on the policyholder returns is treated as an above-the-line expense under the accounting standard 


used in the Consolidated Financial Statements, it will offset the charge of tax (or reduction in policyholder 


liabilities equivalent to policyholder tax) and thus no adjustment is necessary. 


Article 3.2.10 


Additional Tier One Capital 


142. Article 3.2.10 provides a special rule for the treatment of Additional Tier One Capital, which is 


defined in Article 10.1 as an instrument issued by a Constituent Entity pursuant to prudential regulatory 


requirements applicable to the banking sector that is convertible to equity or written down if a pre-specified 


trigger event occurs and that has other features which are designed to aid loss absorbency in the event of 


a financial crisis. This type of capital is commonly referred to in financial markets as Additional Tier One 


Capital. Prudential regulatory requirements in the insurance sector often require Constituent Entities to 


issue instruments with the same characteristics. In the insurance sector, this type of capital is commonly 


referred to as Restricted Tier One Capital. Because of their similar characteristics and purpose, the 


Inclusive Framework has agreed that Article 3.2.10 shall also apply to Restricted Tier One Capital. This is 


defined as an instrument issued by a Constituent Entity pursuant to prudential regulatory requirements 


applicable to the insurance sector that is convertible to equity or written down if a prespecified trigger event 


occurs and that has other features which are designed to aid loss absorbency in the event of a financial 


crisis. 


143. Additional Tier One Capital is generally treated as equity for financial accounting purposes. 


However, it is treated as debt for tax purposes in some Inclusive Framework jurisdictions. Thus, for many 
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Constituent Entities, payments in respect of Additional Tier One Capital are deductible as interest expense 


by the issuer and includible as interest income of the holder for tax purposes. This represents a permanent 


difference between financial accounting and taxable income that is both common and material. 


Accordingly, Article 3.2.10 provides that increases or decreases to the equity of a Constituent Entity 


attributable to distributions in respect of Additional Tier One Capital shall be treated as income or expense 


in the computation of its GloBE Income or Loss. Equity adjustments attributable to the issuance or 


redemption of Additional Tier One Capital are not included in the computation of GloBE Income or Loss. 


144. Article 3.2.7 does not apply to deny a deduction for distributions treated as an expense pursuant 


to Article 3.2.10. 


Article 3.2.11 


145. Article 3.2.11 requires adjustments to a Constituent Entity’s Financial Accounting Net Income or 


Loss where necessary to reflect the requirements of Chapters 6 and 7. For example, if a Constituent Entity 


is required to use the historical carrying value of an asset pursuant to Article 6.2 and it used the fair value 


of that asset to computed its depreciation expense for the Fiscal Year, it must adjust the depreciation 


expense to the amount that would have been computed using the historical carrying value of the asset. 


Article 3.3 - International shipping income exclusion 


146. Article 3.3 provides an exclusion for income derived from international shipping. The international 


shipping industry has long been subject to industry-specific tax rules. The capital intensive nature, the level 


of profitability and long economic life cycle of international shipping has led a number of jurisdictions to 


introduce alternative or supplementary taxation regimes for this industry. The tax regimes applicable to 


international shipping, such as tonnage taxes, may result in less volatile tax outcomes for shipping and 


provide a more stable basis for long term investment. The widespread availability of these alternative tax 


regimes means that international shipping often operates outside the scope of corporate income tax. 


Including international shipping within the scope of the GloBE Rules would therefore raise policy questions 


in light of the policy choices of these jurisdictions.  


147. Article 3.3 adopts a qualified income approach based on the scope of Article 8 of the OECD Model 


Tax Convention (OECD, 2017[1]) and excludes from the scope of the GloBE Rules the profits from 


transportation of passengers or cargo by ships in international traffic. Like the adjustments in Article 3.2, 


the exclusion for International Shipping Income and Qualified Ancillary International Shipping Income is an 


adjustment to the Financial Accounting Net Income or Loss. The exclusions are computed on a net basis 


pursuant to Article 3.3.2 to Article 3.3.5. The adjustment will be a negative amount in the situation where 


the International Shipping Income or Qualified Ancillary International Shipping Income is positive. The 


adjustment will be a positive amount in the situation where the International Shipping Income or Qualified 


Ancillary International Shipping Income is negative. 


148. To the extent an adjustment required by Article 3.3 excludes an amount of income from the GloBE 


Income or Loss computation, any Covered Taxes associated with that income must also be excluded from 


Adjusted Covered Taxes pursuant to Article 4.1.3(a). 


Article 3.3.1 


149. As set out in Article 3.3.1, the income from the computation of a Constituent Entity’s International 


Shipping Income and Qualified Ancillary International Shipping Income shall be excluded from the 


computation of its GloBE Income or Loss, under the conditions provided in Article 3.3.  
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150. Any losses from the computation of a Constituent Entity’s International Shipping Income or 


Qualified Ancillary International Shipping Income shall also be excluded from the computation of a 


Constituent Entity’s GloBE Income or Loss for the jurisdiction in which that Constituent Entity is located.7 


Article 3.3.2 


151. Article 3.3.2 defines International Shipping Income as the net income obtained by the Constituent 


Entity from the activities specified in paragraphs (a) to (f), except to the extent the net income is obtained 


from the transportation of passengers or cargo by ships via inland waterways within the same jurisdiction.  


152. The primary exclusion is set out in paragraph (a). This paragraph excludes the profits or net income 


obtained by a Constituent Entity from the transportation of passengers or cargo by ships in international 


traffic in line with Article 8(1) of the OECD Model Tax Convention. For the purposes of the GloBE Rules, 


the term “international traffic” means any transport by a ship, except when the ship is operated solely 


between places within a single jurisdiction (regardless of whether such jurisdiction is the same jurisdiction 


as the one in which the Constituent Entity is located). This differs slightly from the definition in Article 3 of 


the OECD Model, which adds the qualification “and the enterprise that operates the ship or aircraft is not 


an enterprise of that State”. While these words are necessary for the proper operation of Article 8 of the 


OECD Model Tax Convention, the transport by a ship, when the ship is operated solely between places in 


a jurisdiction and the Constituent Entity that operates the ship is located in that jurisdiction, would also not 


be considered as international traffic for purposes of the GloBE Rules (OECD, 2017[1]).  


153. Consistent with paragraph 4 of the Commentary on Article 8 of the OECD Model Tax Convention, 


this exclusion applies whether a ship is owned, leased or otherwise at the disposal of the Constituent 


Entity. For example, the exclusion would include income from the transportation by a ship in international 


traffic where the Constituent Entity is the lessee of a ship under a bare boat-chartering-in arrangement. 


The exclusion does not apply to the profits from towing or dredging activities but it would apply to the profits 


from transportation of passengers or cargo in international traffic by offshore service vessels.  


154. Paragraphs (b) to (e) make explicit the statements in the Commentary on Article 8 of the OECD 


Model Tax Convention that the category of profits that fall within Article 8(1) in respect of the operation of 


a ship also benefit from this exclusion. 


155. Paragraph (b) provides that, consistent with paragraph 6 of the Commentary on Article 8 of the 


OECD Model Tax Convention, the exclusion also applies in respect of the transportation of passengers or 


cargo by ships operated in international traffic under slot-chartering arrangements. As explained in the 


example in paragraph 6 of the Commentary on Article 8 of the OECD Model Tax Convention, the net 


income derived by a Constituent Entity from the transportation of passengers or cargo otherwise than by 


ships that it operates is covered when that enterprise has some of its passengers or cargo transported 


under slot-chartering arrangements.  


156. Paragraph (c) provides that, consistent with paragraph 5 of the Commentary on Article 8 of the 


OECD Model Tax Convention, the exclusion also applies to net income obtained by a Constituent Entity 


from leasing out a ship on charter fully equipped, crewed and supplied, for example a time or voyage 


charter under which a vessel and crew are hired for a voyage from a load port to a discharge port, provided 


the ship is to be used for the transportation of passengers or cargo in international traffic. To benefit from 


the exclusion, the lessor needs to demonstrate that the ship is expected to be used for the transportation 


of passengers or cargo in international traffic. 


157. Paragraph (d) covers intragroup leasing of ships on a bare boat charter basis, for the use of 


transportation of passengers or cargo in international traffic, where the Constituent Entity is the lessor and 


leases out a ship to another shipping enterprise that is a Constituent Entity on charter without crew or 


master. This income is covered under Paragraph 5 of the Commentary on Article 8 of the OECD Model 


Tax Convention only if the leasing (whether or not intragroup) is an ancillary activity of an enterprise 
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engaged in the international operation of ships. The leasing of ships on a bare boat charter basis is 


considered as international shipping income (instead of ancillary) for purposes of the GloBE Rules as an 


exception, under the condition that the lessee is also a Constituent Entity of the same MNE Group and has 


International Shipping income. Including this item of income ensures that the structure of intragroup 


transactions involving Constituent Entities of the same MNE Group does not affect the characterisation of 


International Shipping Income. 


158. Paragraph (e) provides that the exclusion also applies to net income obtained by a Constituent 


Entity from the participation in a pool, a joint business or an international operating agency for the 


transportation of passengers or cargo by ships in international traffic, which falls under Article 8(2) of the 


OECD Model Tax Convention.  


159. Paragraph (f) provides that the exclusion for international shipping also applies to capital gains (or 


losses) on the sale of qualifying ships used for the transportation of passengers or cargo in international 


traffic, which would normally fall under Article 13 of the OECD Model Tax Convention. A minimum holding 


period requirement of one year is applied for the purposes of the GloBE Rules to prevent ship trading 


activities from qualifying for the exclusion. Ships that have been purchased with a view to reselling are 


usually recorded as inventory in the financial accounts under IAS 2, and gains (or losses) on the sale of 


such ships when the holding period is not met do not qualify for the exclusion. Legally owned ships used 


for international shipping operations are recognized as Property, Plant & Equipment assets in the financial 


accounts under IAS 16 if they are held for use in the production or supply of goods or services, for rental 


to others, or for administrative purposes, and are expected to be used during more than one period (IFRS 


Foundation, 2022[2]). Capital gains (or losses) on the sale of such ships recognized as Property, Plant & 


Equipment assets in the financial accounts would qualify for the exclusion provided that they have been 


recorded as being held for use in the financial accounts of the Constituent Entity for one year or more. 


160. Finally, the last sentence of Article 3.3.2 provides that the exclusion does not apply to net income 


obtained by a Constituent Entity from the transportation of passengers or cargo by ships via inland 


waterways within the same jurisdiction, such as rivers, canals and lakes.  


Article 3.3.3 


161. Article 3.3.1 excludes not only International Shipping Income from the computation of GloBE 


Income or Loss but also Qualified Ancillary International Shipping Income. This means that the exclusion 


for international shipping also applies to net income from certain ancillary activities.  


162. Article 3.3.3 defines Qualified Ancillary International Shipping Income. The ancillary activities 


identified in this Article are limited to those explicitly mentioned in the Commentary on Article 8 of the 


OECD Model Tax Convention (OECD, 2017[1]). To qualify for the exclusion, the income must be obtained 


by a Constituent Entity from the activities listed in Article 3.3.3 that are performed primarily in connection 


with the transportation of passengers or cargo by ships in international traffic. 


Leasing on a bare boat charter basis limited to three years 


163. Paragraph (a) of Article 3.3.3 covers leasing arrangements on a bare boat charter basis (as 


mentioned in paragraph 5 of the Commentary on Article 8 of the OECD Model Tax Convention) where a 


Constituent Entity leases out a ship as an ancillary activity to another shipping enterprise that is not a 


Constituent Entity on charter without crew or master (i.e. where the Constituent Entity is the lessor and the 


vessel is operated by another party, the charterer). For this purpose, a shipping enterprise is an enterprise 


that operates ships. See above the Commentary on paragraph (d) of Article 3.3.2 where the lessee is a 


Constituent Entity.  


164. Paragraph 5 of the Commentary on Article 8 of the OECD Model Tax Convention provides that 


Article 7, and not Article 8, applies to profits from leasing a ship on a bare boat charter basis except when 
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it is an ancillary activity of an enterprise engaged in the international operation of ships. The Commentary 


on Article 8 of the OECD Model Tax Convention does not provide for a time limit for that activity to be 


considered as ancillary. The three-year time-limit condition in Article 3.3.3(a) is intended to limit the 


eligibility of this exclusion to income from bare-boat chartering-out by a shipping company with short-term 


over-capacity, and to prevent the exclusion being applied to income from long-term leasing arrangements. 


However, the three-year time-limit is not intended to encompass what would be considered an ancillary 


bare boat charter as referred to in paragraph 5 of the Commentary on Article 8 of the OECD Model Tax 


Convention. The three-year time-limit condition would not be met when the contractual arrangement 


provides that the bare boat is available to the lessee for a time period that exceeds three years. For that 


purpose, other bare boat charters of the same ship, concluded with respect to prior or subsequent periods, 


would need to be taken into account. If a contractual arrangement is agreed for a shorter period than three 


years, the facts and circumstances would be analysed to determine whether the total period of the charter 


has exceeded three years. For instance, the renewal of a two-year bare boat charter for another period of 


two years would be considered as exceeding three years. Therefore, income earned after the date of the 


renewal would not qualify for the exclusion. Whether the income earned before the date of the renewal 


would qualify for the exclusion would depend on the facts and circumstances.  


Ticket sales for domestic part of international voyage 


165. Paragraph (b) of Article 3.3.3 covers the income obtained by a Constituent Entity from the sale of 


tickets issued by other shipping enterprises for the domestic leg of an international voyage (as mentioned 


in paragraph 8 of the Commentary on Article 8 of the OECD Model Tax Convention). For this purpose, a 


shipping enterprise is an enterprise that operates ships. 


Container leasing  


166. Paragraph (c) of Article 3.3.3 covers the income obtained by a Constituent Entity from the leasing 


and short-term storage of containers, for example where the enterprise charges a customer for keeping a 


loaded container in a warehouse pending delivery, or from detention charges for the late return of 


containers (as mentioned in paragraph 9 of the Commentary on Article 8 of the OECD Model Tax 


Convention). For instance, a period of five days or less could be presumed to be short-term for this 


purpose. Facts and circumstances would, however, need to be taken into account to determine whether 


the storage was short-term. 


Engineering maintenance and other services 


167. Paragraph (d) of Article 3.3.3 covers the income obtained by a Constituent Entity from the provision 


of services to other shipping enterprises by engineers, maintenance staff, cargo handlers, catering staff, 


and customer services personnel (as mentioned in paragraph 10 of the Commentary on Article 8 of the 


OECD Model Tax Convention). As mentioned above, a shipping enterprise is an enterprise that operates 


ships. 


Ancillary investment income  


168. Paragraph (e) of Article 3.3.3 covers investment income where the investment that generates the 


income is made as an integral part of carrying on the business of operating the ships in international traffic 


(as mentioned in paragraph 14 of the Commentary on Article 8 of the OECD Model Tax Convention). This 


would apply to interest income generated, for example, from cash deposits or other short-term working 


capital necessary for the carrying on of that business. This would also apply to interest income on bonds 


posted as security where this is required by law in order to carry on the business; in such cases, the 


investment is needed to allow the operation of the ships at that location.  
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169. Enterprises engaged in the operation of ships in international traffic may also be required to acquire 


and use emissions permits and credits. Income derived by such enterprises with respect to such permits 


and credits where such income is an integral part of carrying on the business of operating ships in 


international traffic would also be treated as Qualified Ancillary Income, for example, where permits are 


acquired for the purpose of operating ships or where permits acquired for that purpose are subsequently 


traded when it is determined that they will not be needed. 


170. Paragraph (e) does not apply, however, to interest income derived in the course of the handling of 


cash-flow or other treasury activities for other Constituent Entities regardless of whether such Constituent 


Entities are located within or outside that jurisdiction (centralisation of treasury and investment activities). 


Nor would it apply to interest income generated by the short-term investment of the profits generated by a 


shipping operation where the funds invested are not required for that operation.  


Treatment of inland transportation 


171. Under specific circumstances, inland transportation could be considered as ancillary to an 


international shipping income for purposes of the OECD Model Tax Convention (see paragraph 7 of the 


Commentary on Article 8 of the OECD Model Tax Convention). Inland transportation is, however, not 


covered as a qualified ancillary activity under Article 3.3.3 for the purposes of the international shipping 


income exclusion. Excluding income from inland transportation from the scope of Qualified Ancillary 


International Shipping Income mitigates the risk of competitive distortions, which could otherwise arise 


from including such transportation as a qualified ancillary activity under the GloBE Rules, between shipping 


companies that have vertically integrated such services as part of their international shipping operation 


and independent freight forwarding and land-based logistics service providers. 


Article 3.3.4 


172. Article 3.3.4 provides a limitation on the amount of ancillary income that qualifies for the exclusion. 


The rationale for the limitation is that ancillary activities should only qualify for the exclusion where they 


are providing necessary support to the primary activity of the international shipping operation.  


173. The Qualified Ancillary Shipping Income for the jurisdiction that exceeds 50% of International 


Shipping Income does not qualify for the exclusion; the excess is included in the GloBE Income. The 


limitation applies on a jurisdictional basis. The Qualified Ancillary Shipping Income for the jurisdiction is 


the lesser of the total net income from qualified ancillary activities of all Constituent Entities located in the 


jurisdiction or half of the total International Shipping Income of such Constituent Entities. Applying the 


limitation thus requires that the net income of a Constituent Entity from its international shipping activities 


under Article 3.3.2 be computed separately from its net income from qualified ancillary activities under 


Article 3.3.3. The Qualified Ancillary Shipping Income for the jurisdiction in excess of the limitation must be 


allocated among Constituent Entities in the jurisdiction in proportion to the Qualified Ancillary Shipping 


Income of each of those Constituent Entities. 


Article 3.3.5 


174. Article 3.3.5 relates to the deduction and allocation of costs related to International Shipping 


Income and Qualified Ancillary International Shipping Income. Costs directly incurred by a Constituent 


Entity from the operation of an international shipping business should be allocated on a facts and 


circumstances basis to compute the net income of a Constituent Entity from its international shipping 


activities. Such directly attributable costs include items such as but not limited to: 


• The costs of operating the vessel: 


o Employee costs (e.g. ship crew and management); 
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o Bunker (fuel) expense; 


o Maintenance and upgrades (dry-docking);  


o Terminal, stevedoring and port expenses; 


• The costs related to the use of the vessel:  


o Depreciation expense for ships and other maritime equipment and infrastructure; 


o Ship charter expenses; 


o Leasing of shipping containers, cargo handling.  


175. The list of costs provided above is provided for illustration purposes and does not affect the 


characterisation of the income generated by the Constituent Entity related to these cost items as 


International Shipping Income or Qualified Ancillary International Shipping Income. 


176. Indirect costs (i.e. all costs that are not direct costs) should be allocated between a Constituent 


Entity’s international shipping income and other income on a formulaic basis in proportion to its revenues 


from international shipping over its total revenues. For example, assume a Constituent Entity accrues 80 


of revenue from international shipping activities, 20 of revenue from qualified ancillary activities and 20 of 


revenue from non- qualified activities and incurs 30 of indirect costs for the Fiscal Year. The Constituent 


Entity should allocate 20 (= 30 x [80 / 120]) of indirect costs to international shipping activities, 5 (= 30 x 


[20 / 120]) to qualified ancillary activities and 5 (= 30 x [20 / 120]) to non-qualified activities.  


177. International Shipping Income and Qualified Ancillary International Shipping Income are net 


income or loss amounts under Article 3.3.2 and Article 3.3.3 and are excluded from the computation of a 


Constituent Entity’s GloBE Income or Loss for purposes of Article 3.2, as provided under Article 3.3.1. 


Pursuant to Article 3.3.5, all direct and indirect costs attributed to a Constituent Entity’s International 


Shipping Income and Qualified Ancillary International Shipping Income that are deducted in the 


computation of such excluded income cannot be deducted in the computation of its GloBE Income or Loss. 


Read together, these provisions require a single adjustment to the Financial Accounting Net Income or 


Loss equal to the net income or net loss that is excluded from the GloBE Income or Loss computation. In 


other words, by separately computing the International Shipping Income and Qualified Ancillary 


International Shipping Income and then removing that net amount from the GloBE Income or Loss 


computation, the Constituent Entity already meets the requirements of Article 3.3.5 notwithstanding that 


the gross revenues and expenses from shipping activities were included in the computation of the Financial 


Accounting Net Income or Loss. For example, if a Constituent Entity receives 1 000 in fees for the 


transportation of cargo in international traffic and incurs 700 of costs in connection with those fees, its 


Financial Accounting Net Income or Loss would be 300 and its International Shipping Income would be 


300. The Constituent Entity is not required to adjust the expenses taken into account in computing its 


Financial Accounting Net Income or Loss, but instead subtracts the amount of its International Shipping 


Income (300) from the Financial Accounting Net Income or Loss (300) to arrive at the GloBE Income 


(300 – 300 = 0). 


178. To the extent that direct or indirect costs are attributable to income from qualified ancillary activities 


in excess of the 50% limitation under Article 3.3.4, those costs are taken into account in the computation 


of a Constituent Entity’s GloBE Income or Loss because the related income is included in the computation 


as well.  


179. For example, assume a Constituent Entity engaged in international shipping has 200 of revenue 


from international shipping activities and 130 of direct and indirect costs related thereto, and thus 70 of 


International Shipping Income and 100 of revenue from qualified ancillary activities and 60 of direct and 


indirect costs related thereto and thus 40 of Qualified Ancillary International Shipping Income. The net 


income from Qualified Ancillary International Shipping Income exceeds 50% of the International Shipping 


Income by 5 (= 40 - [70 x 50%]) and therefore is not excluded from the computation of GloBE Income or 


Loss. The Constituent Entity reduces its Financial Accounting Net Income or Loss of 110 (= 300 revenues 
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– 190 expenses) by (i) the International Shipping Income of 70 and (ii) the allowable Qualified Ancillary 


International Shipping Income of 35, for the purposes of computing its GloBE Income. 


Article 3.3.6 


180. Article 3.3.6 imposes a substance criterion in order to qualify for the exclusion. Article 3.3.6 is 


aimed at ensuring that the strategic or commercial management of all ships deployed in earning 


International Shipping Income is effectively carried on from within the jurisdiction where the Constituent 


Entity is located. This condition is consistent with how many shipping tax regimes are designed in order to 


establish an economic link between the shipping company and the jurisdiction of the shipping tax regime.  


181. The strategic or commercial management of the ships concerned is limited to those deployed in 


earning International Shipping Income and must be effectively carried out in the jurisdiction where the 


Constituent Entity is located in order to qualify for the exclusion. For this purpose, the ships deployed in 


earning International Shipping income are those that are engaged in the transportation of passengers or 


cargo in international traffic, whether owned, leased or otherwise at the disposal of the Constituent Entity.  


182. Whether the strategic or commercial management is effectively carried on from within the 


jurisdiction where the Constituent Entity is located should be determined on the basis of the relevant facts 


and circumstances, and taking into account all relevant factors depending on the item of income. The 


relevant factors take into account not only the strategic or commercial management activities of the ships 


concerned that are conducted inside the jurisdiction but also the strategic or commercial management 


activities of the ships concerned that are conducted outside the jurisdiction. The mere fact that a vessel is 


flagged in a particular jurisdiction is not a relevant factor in the determination of whether strategic or 


commercial management is effectively carried on from within that jurisdiction. However, as discussed 


below, the requirements imposed by a flag jurisdiction may be relevant to such determination in respect of 


the jurisdiction where the requisite activities are performed. 


183. Strategic management includes making decisions on significant capital expenditure and asset 


disposals (e.g. purchase and sale of ships), award of major contracts, agreements on strategic alliances 


and vessel pooling, and the direction of foreign establishments. Relevant factors that demonstrate strategic 


management include location of decision-makers, including senior management staff, location of company 


board meetings, location of operational board meetings and residence of directors and key employees.  


184. Commercial management includes route planning, taking bookings for cargo or passengers, 


insurance, financing, personnel management, provisioning and training. Relevant factors that demonstrate 


commercial management include the number of employees engaged in these activities in the jurisdiction, 


the nature and extent of the accommodation occupied in the jurisdiction, and the country of residence of 


key management staff, including company directors.  


185. Under some shipping tax regimes, a management requirement is often applied in conjunction with 


a flag link, which means that ships and their owners have to abide by the conditions of the flag jurisdiction’s 


shipping register. Generally, the flag jurisdiction is responsible for making sure that ships flying their flag 


abide by the international conventions of the International Maritime Organisation and the International 


Labour Organisation that the flag jurisdiction has ratified, including maritime safety, pollution and other 


environmental impacts, as well as working conditions. Depending on these requirements a flag link may 


entail specific duties on the Constituent Entity to ensure that flagged vessels abide by such requirements. 


Where these responsibilities are imposed on and managed by a Constituent Entity, this may result in that 


Constituent Entity having a sufficient level of strategic management that is effectively carried on from within 


the jurisdiction where it is located. Similarly, where these responsibilities are imposed on and managed by 


another Constituent Entity located in the same jurisdiction as the Constituent Entity that derives 


International Shipping Income or Qualified Ancillary International Shipping Income, this may result in the 
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Constituent Entity having a sufficient level of strategic management that is effectively carried on from within 


the jurisdiction where the Constituent Entity is located.  


Article 3.4 - Allocation of Income or Loss between a Main Entity and a Permanent 


Establishment 


186. A PE is a tax rather than an accounting concept. This means that financial accounting information 


may not always be separately maintained in respect of the PE. In many cases, however, separate accounts 


may be maintained either for management purposes or to comply with local tax rules. Given that the GloBE 


Rules primarily rely on accounting information rather than management accounts or local tax information, 


Article 3.4 ensures that the right amount of Financial Accounting Net Income or Loss is allocated between 


the PE and Main Entity. 


187. In making this allocation, the accounting treatment is followed as far as possible. This is subject, 


however, to the income and expense allocation rules under a Tax Treaty or domestic tax law.  


Article 3.4.1 


188. Article 3.4.1 refers to cases where a PE exists for purposes of the GloBE Rules by virtue of 


paragraphs (a), (b), and (c) of the definition included in Article 10.1. These paragraphs refer to cases where 


a PE exists in accordance with a Tax Treaty or domestic law, and in cases where it would have existed if 


a jurisdiction without a CIT had a Tax Treaty with the jurisdiction of the Main Entity. 


189. In these situations, the first sentence of Article 3.4.1 provides that Financial Accounting Net 


Income or Loss of the PE is the net income or loss reflected in its financial accounts (if they exist). This 


ensures that Constituent Entities that are PEs and subsidiaries are treated in the same way for the 


purposes of computing the ETR. However, following the principle in the GloBE Rules, such accounts have 


to be prepared in accordance with an Acceptable Financial Accounting Standard or an Authorised Financial 


Accounting Standard subject to adjustments to prevent any Material Competitive Distortions.  


190. However, in some cases the PE will not have separate financial accounts. In that scenario, the 


second sentence of Article 3.4.1 provides that the Financial Accounting Net Income or Loss is the amount 


that would have been reflected in its separate financial accounts if they existed. Therefore accounts or 


reports will need to be prepared in such a scenario to compute the amount that would have been reflected 


in the financial accounts. Article 3.4.1 requires this determination to be based on the accounting standard 


used in preparation of the Consolidated Financial Statements of the UPE. 


Article 3.4.2 


191. Article 3.4.2 adjusts the amount and items of income and expenses that can be attributed to the 


PE for the purposes of determining its Financial Accounting Net Income or Loss under Article 3.4.1. Given 


that a PE is a tax concept, there are no specific accounting rules for determining which items and amounts 


of income and expenses are taken into account by the Main Entity or the PE for purposes of determining 


the Financial Accounting Net Income or Loss.  


192. Article 3.4.2(a) provides that the amount and items of income and expenses are those being 


attributed to the PE in accordance with the Tax Treaty or domestic law of the source jurisdiction. The 


phrase “regardless of the amount of income subject to tax and the amount of deductible expenses in that 


jurisdiction” is intended to distinguish between the tax rules for attributing income to the PE and the tax 


rules, including timing rules, for computing its taxable income.  
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193. For example, A Co is a Constituent Entity of the MNE Group located in Country A that has a PE in 


Country B in accordance with the A-B Tax Treaty. Assume that 100 of business profits are attributable to 


the PE which are derived from royalties payments (assume there are no deductible expenses). Country B 


exempts 50% of the royalties. In this case, the amount of income considered for purpose of determining 


the financial accounting net income of the PE is 100, notwithstanding that the PE is taxed only with respect 


to 50.  


194. If the PE in Country B had separate financial accounts that reflected a greater amount because it 


also includes other items of income that were not attributable to the PE under tax rules, then such items 


would not be taken into account in accordance with the first sentence of Article 3.4.2. 


195. On the other hand, if the PE in Country B had separate financial accounts that reflected a greater 


or lesser amount of income or expense because of a difference between the timing rules for that income 


under local tax rules (e.g. due to accelerated depreciation for tax purposes in Country B), the amount of 


income reported in the financial accounts for each relevant Fiscal Year would be used to determine the 


income attributable to the PE, rather than the amount of income calculated under the tax rules. 


196. Article 3.4.2(b) provides that where a PE exists in accordance with paragraph (c) of the definition 


in Article 10.1, then the income or expenses for determining the Financial Accounting Net Income or Loss 


would be the amounts and items that would have been attributed in accordance with Article 7 of the OECD 


Model Tax Convention. This sentence accounts for the scenario in paragraph (c) of the definition of PE, 


which is based on activities in a jurisdiction that would hypothetically create a PE under Article 5 of the 


OECD Model Tax Convention (OECD, 2017[1]).  


Article 3.4.3 


197. Article 3.4.3 describes the attribution of income to a PE that arises under paragraph (d) of the PE 


definition in Article 10.1. Article 3.4.3 attributes to the PE the income that the Main Entity jurisdiction 


exempts from tax and that is attributable to activities occurring outside the jurisdiction. Similarly, 


Article 3.4.3 allocates to the PE any expenses that are not taken into account in the jurisdiction of the Main 


Entity because they are attributable to activities occurring outside the jurisdiction. 


Article 3.4.4 


198. Article 3.4.4 provides that the Financial Accounting Net Income or Loss of a PE as adjusted by 


Articles 3.4.2 and 3.4.3 should not be taken into account in determining the GloBE Income or Loss of the 


Main Entity. Thus, if the Financial Accounting Net Income or Loss of a PE is reflected in the financial 


accounts of a Main Entity, it must be subtracted from the Financial Accounting Net Income or Loss of the 


Main Entity. This Article is intended to prevent double counting or omission of Financial Accounting Net 


Income or Loss in the computation of the GloBE Income or Loss of the Main Entity and the PE. 


Article 3.4.5 


199. Article 3.4.5 provides a rule relating to the allocation of losses of a PE. Some jurisdictions include 


the income or loss of a PE in the computation of the domestic taxable income of its Main Entity (e.g. 


jurisdictions with a worldwide tax system with a foreign tax credit system). However, GloBE Rules calculate 


the ETR of the Main Entity without taking into account the GloBE Income or Loss of the PE. Absent a 


special rule, the ETR of the Main Entity may be understated in a Fiscal Year when a PE loss is taken into 


account for domestic tax purposes but not for GloBE Income or Loss purposes. Under Article 3.4.5 this 


domestic treatment can be preserved, with the necessary corresponding adjustments.  


200. A GloBE Loss of a PE shall be treated as an expense of the Main Entity for purposes of computing 


its GloBE Income or Loss, to the extent that the loss of the PE is treated as an expense in the computation 
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of the domestic taxable income or loss of such Main Entity. This provision applies irrespective of whether 


the tax base of the Main Entity takes into account the net loss of the PE or each of its items of income and 


expense. Thus, if the Main Entity takes into account only 80% of a PE loss in computing its domestic 


taxable income, then the same percentage of the PE’s GloBE Loss is treated as an expense in the 


computation of the Main Entity’s GloBE Income or Loss and the remaining 20% is treated as a loss in 


computing the PE’s GloBE Income or Loss. However, if a PE loss produces a time-limited loss carry-


forward for the Main Entity it is treated as an expense in the computation of the Main Entity’s domestic 


taxable loss irrespective of whether such carry-forward expires before it is used in full. 


201. The last part of the first sentence requires a PE loss not to be set off against an item of income 


that is subject to tax under the laws of both the jurisdiction of the Main Entity and the jurisdiction of the 


Permanent Establishment. The limitation on the loss reattribution to the Main Entity is illustrated by the 


following example.  


202. A Main Entity (ME1) has a PE (PE1) and another Main Entity (ME2) has another PE (PE2). Both 


Main Entities are located in jurisdiction A and both PEs are located jurisdiction B. Jurisdiction A has a 


worldwide tax system that taxes foreign PE income and provides a foreign tax credit for taxes paid on such 


income. Both jurisdictions allow sharing of income and losses among tax residents and PEs located in their 


jurisdiction if they are under common control (e.g. tax consolidation regime). PE1 has a tax loss of 100 and 


PE2 has taxable net income of 100. In both jurisdictions, the tax loss of PE1 is set off against the taxable 


net income of PE2 so that there is no tax to pay in either jurisdiction with respect to PE1 and PE2. While 


the loss of PE1 is treated as an expense of ME1 in jurisdiction A, it is not reallocated to jurisdiction A under 


Article 3.4.5 on the basis that it is set off against an item of income that is subject to tax under the laws of 


both jurisdiction A and jurisdiction B. In this scenario, it is unnecessary to allocate the loss of PE1 to ME1 


and jurisdiction A since its ETR is not being understated due to such loss, and the allocation of the loss to 


jurisdiction A would in fact understate the ETR of jurisdiction B.  


203. The second sentence of Article 3.4.5 requires a corresponding adjustment which treats GloBE 


income subsequently earned by the PE as GloBE Income of the Main Entity (and not of the PE) up to the 


amount of the GloBE Loss that previously was treated as an expense for purposes of computing the GloBE 


Income or Loss of the Main Entity. This rule applies to the full extent of the amount of loss treated as an 


expense in the computation of the Main Entity’s domestic taxable income or loss. Thus, even if the loss 


became part of a loss carry-forward in the Main Entity’s jurisdiction that expired before it was used in full, 


the PE’s income to the extent of that loss is treated as GloBE Income of the Main Entity. This rule avoids 


difficult tracing issues and complex rules that would be needed to administer a tracing rule. 


Article 3.5 - Allocation of Income or Loss from a Flow-through Entity 


204. Article 3.5 determines how the GloBE Income or Loss of a Flow-through Entity is allocated 


between different Constituent Entities. These rules are necessary because in many cases, these Entities 


would have their separate financial accounts showing their Financial Accounting Net Income or Loss 


regardless of the fact that they have no taxable net income or loss because it has been allocated to its 


owners under the tax rules. Given that the GloBE Rules rely on the accounting information, Article 3.5 


ensures the right allocation of Financial Accounting Net Income or Loss between these Entities and its 


owners in accordance with the applicable tax rules. 


205. In general, a Flow-through Entity is an Entity that is fiscally transparent in the jurisdiction where it 


is created. Flow-through Entities can be divided into two categories: Tax Transparent Entities and Reverse 


Hybrid Entities. A Flow-through Entity is treated as a Tax Transparent Entity if the direct owners of the 


Entity treat it as fiscally transparent. A Flow-through Entity is treated as a Reverse Hybrid Entity if the direct 


owners treat the Entity as opaque or not fiscally transparent. The Commentary on Article 10.2 contain a 


more detailed explanation on how these terms operate. 
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206. The general mechanics of Article 3.5 are as follows. First, the Financial Accounting Net Income or 


Loss of the Flow-through Entity has to be reduced by the amount attributable to the owners that are not 


members of the MNE Group. This ensures that the jurisdictional ETR of the members of the MNE Group 


is properly computed given that taxes paid by non-members of the MNE Group are not taken into account 


for purposes of the ETR computation.  


207. Second, if the Financial Accounting Net Income or Loss of a PE is included in the Financial 


Accounting Net Income or Loss of a Flow-through Entity because the business of the latter is carried out 


through the former, then such amount has to be subtracted from the Flow-through Entity’s Financial 


Accounting Net Income or Loss. This ensures that the Financial Accounting Net Income or Loss of the PE 


is not taken into account twice in the ETR computations.  


208. Third, the remaining amount of the Financial Accounting Net Income or Loss of the Flow-through 


Entity is allocated as follows: 


a. If the Flow-through Entity is a Tax Transparent Entity (other than the UPE), then it is allocated to 


its Constituent Entity owners; 


b. If the Flow-through Entity is a Reverse Hybrid, then it is allocated to the Entity; or 


c. If the Flow-through Entity is a Tax Transparent Entity and the UPE of the MNE Group, then it is 


allocated to the UPE. Article 7.1 would then apply with respect to the UPE’s GloBE Income or 


Loss.  


Article 3.5.1 


209. Article 3.5.1 allocates the Financial Accounting Net Income or Loss of a Flow-through Entity 


among PEs, Constituent Entity-owners and the Entity itself. It applies after a reduction is made (if any) with 


respect to the Ownership Interests held by minorities (e.g. non-Group Entities) in accordance with 


Article 3.5.3. Article 3.5.1 first allocates the Financial Accounting Net Income or Loss of a Flow-through 


Entity to a PE and then allocates the remaining amount to the Entity or its Constituent Entity-owners 


depending on characteristics of the Entity. These rules are contained in Article 3.5.1, as follows.  


Income first allocated to a PE  


210. Paragraph (a) provides that if the business of the Flow-through Entity is partially or totally carried 


out through a PE, the Financial Accounting Net Income or Loss of the Flow-through Entity is attributed to 


that PE in accordance with Article 3.4. This rule ensures that the Financial Accounting Net Income or Loss 


of the PE is removed from the Financial Accounting Net Income or Loss of the Flow-through Entity where 


it is included.  


211. The PE could be situated in the jurisdiction where the Entity was created or in a third jurisdiction. 


For example, A Co is a company located in Country A and a partner of B LP, which is a Tax Transparent 


Entity organised in accordance with the laws of Country B. Under Country B’s tax law, A Co has a PE in 


Country B because the business activities of B LP are being carried out through an office therein. Since B 


LP is fiscally transparent in Country B, Country B considers, for tax purposes, that A Co is carrying out 


business activities directly through the office, which creates the PE. In this case, B LP is the Main Entity of 


the PE located in Country B and therefore, the Financial Accounting Net Income or Loss of B LP has been 


reduced from the Financial Accounting Net Income or Loss of the Main Entity and attributed to the PE. 


212. In other cases, the PE can be located in a third jurisdiction. Consider the previous example but 


instead of having an office in Country B, B LP has its office in Country C which creates a PE in this 


jurisdiction (Country C). This scenario is also covered by paragraph (a) of Article 3.5.1. It is irrelevant 


whether the third jurisdiction requires A Co or B LP to pay the tax with respect to the income attributable 


to the PE. The phrase “through which the business of the Entity is wholly or partly carried out” ensures that 
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Article 3.5.1(a) applies regardless of whether the third jurisdiction sees the Entity as a Flow-through Entity 


and whether such jurisdiction requires the Entity or its Constituent Entity-owners to pay the tax with respect 


to the income attributable to the PE. If the Constituent Entity-owner of the Flow-through Entity is required 


to pay a Covered Tax with respect to the income attributable to the PE, such tax is allocated pursuant to 


Article 4.3.2(a). 


Residual allocated to direct owners 


213. Article 3.5.1(b) allocates the Financial Accounting Net Income or Loss of a Tax Transparent Entity 


that is not the UPE of the MNE Group. In this case, such income or loss is allocated to the Constituent 


Entity-owners in accordance with their Ownership Interests in the profits of that Entity to reflect the tax 


treatment in both the Entity’s and owner’s jurisdictions.  


214. If the Constituent Entity-owners are also Tax Transparent Entities, then paragraph (b) of 


Article 3.5.1 applies again and allocates the residual Financial Accounting Net Income or Loss to the next 


Constituent Entity-owner up the ownership chain (unless the Ownership Interest holder is the UPE, in 


which case Article 3.5.1(c) applies). Thus, if all the Constituent Entities are Tax Transparent Entities (i.e. 


a Tax Transparent Structure), all of the MNE Group’s income or loss is ultimately allocated to the UPE 


under Article 3.5.1 (b) and (c).  


215. Article 3.5.1(b) applies only after the application of the rule in Article 3.5.1(a). This means that the 


allocation of Financial Accounting Net Income or Loss to the Constituent Entity-owner has to be reduced 


by any amount already attributed to a PE in accordance with Article 3.5.1(a). This prevents allocation of 


the same amount of income or loss to the PE and to the Constituent Entity-owner of the Tax Transparent 


Entity. This also means that no Financial Accounting Net Income or Loss would be allocated to a stateless 


Tax Transparent Entity.  


216. The phrase “in accordance with their Ownership Interests” is intended to ensure that the amount 


of Financial Accounting Net Income or Loss remaining after allocation to a PE is allocated among the 


Constituent Entity-Owners in accordance with their interest in such income. For example, the Ownership 


Interests of a Tax Transparent Entity are held as follows: 40% by a non-resident Constituent Entity-owner 


and the remaining 60% of the Ownership Interests are divided equally by two resident Constituent Entity-


owners. The Tax Transparent Entity has an office in the jurisdiction where it is located and under the 


applicable tax provisions, such fixed place of business creates a PE in that jurisdiction for the non-resident 


owner and 40% of the Tax Transparent Entity’s income is allocated to a PE. The remaining 60% of income 


is allocated to the Constituent Entity-owners in accordance with Article 3.5.1(b) (30% each).  


217. The term Ownership Interests is defined in Article 10.1 as any equity interests that carries rights 


to the profits, capital or reserves of the Entity. In the context of Flow-through Entities, it shall take into 


account the rights on income or profits attached to the equity interests, including any agreements or 


contracts that derive from such interests, because Article 3.5.1 is a profit and loss allocation rule. 


218. In some situations, however, there could be a mismatch between the amount of profits allocated 


to the Constituent Entity-owner under the fiscal transparency rules of its jurisdiction and the amount of 


profits to which the Constituent Entity-owner is entitled in accordance with the rights attached to the equity 


interests. Article 3.5.1(b) applies to the extent that the Entity is treated as a Flow-through Entity and a Tax 


Transparent Entity in accordance with Article 10.2.1. Therefore, Article 3.5.1(b) follows the treatment under 


tax law which aligns the allocation of income, expenses, profits or losses under GloBE Rules with the 


outcome provided by the domestic tax laws of the Constituent Entity-owner and the Flow-through Entity.  


219. For example, A Co is an Entity located in jurisdiction A that holds 60% of the equity interests of B 


Co, a Flow-through Entity created under the domestic law of jurisdiction B. A Co and B Co are Constituent 


Entities of the same MNE Group, while the holders of the remaining 40% of the equity interests are not 


part of the Group. A Co has an agreement with the other equity interest holders that provides A Co with 
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an additional right attached to its equity interest entitling A Co to 70% of B Co’s profits (instead of 60%) for 


a five-year period starting after B Co’s incorporation. Jurisdiction A treats B Co as fiscally transparent but 


does not recognise the effect of the agreement between A Co and the rest of the equity interest holders 


and therefore does not treat the agreement as giving A Co any additional 10% entitlement to the profits of 


B Co. This means that under jurisdiction A’s domestic tax law, only 60% of B Co’s profits are considered 


as being derived by A Co during the five-year period referred to above.  


220. Under the GloBE Rules, A Co holds 70% of the Ownership Interests of B Co during the five-year 


period of the agreement. Under Article 3.5.3, 30% of the Financial Net Income of B Co is reduced because 


it is the amount allocated to owners that are not Group Entities based on their Ownership Interests. The 


remaining 70% of the Financial Net Income is allocated to A Co under Article 3.5.1(b) because jurisdiction 


A considers that B Co is entirely fiscally transparent such that all of the profits of B Co are being derived 


by its owners (including A Co). The fact that jurisdiction A does not treat the agreement between A Co and 


the other equity interest holders as giving A Co an additional entitlement to 10% of the profits of B Co is 


not relevant to the income allocation under Article 3.5.1(b) as long as jurisdiction A treats B Co as entirely 


fiscally transparent (i.e. a Tax Transparent Entity).  


Exception for UPEs and Reverse Hybrids 


221. Article 3.5.1(c) allocates the Financial Accounting Net Income or Loss of two types of Entities: (i) 


a Tax Transparent Entity that is the UPE of the MNE Group, and (ii) a Reverse Hybrid Entity. In both cases, 


the residual Financial Accounting Net Income or Loss is allocated to the Entity itself and not to its 


Ownership Interest holders. For purposes of applying Article 3.5.1(c), a Tax Transparent Entity shall be 


treated as the UPE of the MNE Group if that Entity would be the UPE of the MNE Group but for the fact 


that its Controlling Interests are held by an Excluded Entity. 


222. Where the Tax Transparent Entity is the UPE of the MNE Group, the Financial Accounting Net 


Income or Loss is allocated to the Entity instead of the owners, because the owners are not Constituent 


Entities of the MNE Group required to apply the GloBE Rules. Article 7.1 provides additional rules that 


apply when a Flow-through Entity is the UPE of a MNE Group. 


223. In the case of a Reverse Hybrid Entity, the Financial Accounting Net Income or Loss remains 


attributable to the Entity and it is not allocated to its owners, because according to the owner’s tax 


legislation, the Entity is not fiscally transparent and its income or loss is not directly taxed in the hands of 


its owners.  


224. As in Article 3.5.1(b), the allocation of Financial Accounting Net Income or Losses to the UPE Tax 


Transparent Entity or Reverse Hybrid Entity has to be reduced by any amount already attributed to a PE 


in accordance with Article 3.5.1(a) to prevent double-counting. 


Article 3.5.2 


225. Article 3.5.2 states that Article 3.5.1 applies separately with respect to each of the Ownership 


Interests in the Flow-through Entity in accordance with the applicable tax rules. It recognises that the same 


Flow-through Entity can be treated as a Tax Transparent Entity by some of its owners and a Reverse 


Hybrid Entity by its other owners. In such cases, the rules in Article 3.5.1 are applied separately from the 


perspective of each Constituent Entity-owner. In other words, Article 3.5.1 applies the Tax Transparent 


Entity treatment with respect to Constituent Entity-owners that treat the entity as tax transparent, and 


applies the Reverse Hybrid Entity treatment with respect to the other Constituent Entity-owners.  
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Article 3.5.3 


226. Article 3.5.3 deals with the situation where the Flow-through Entity has non-Group owners. The 


provision reduces the Financial Accounting Net Income or Loss of the Flow-through Entity by the amount 


that belongs to the non-Group owners. This ensures that the jurisdictional ETR of the Constituent Entities 


is properly computed because it does not take into account any taxes paid by non-Group members. 


227. The reduction made in accordance with this provision is made prior to the application of 


Article 3.5.1. Therefore, Article 3.5.3 impacts Article 3.5.1 as follows:  


a. the Financial Accounting Net Income or Loss of a PE referred in Article 3.5.1(a) will reflect only the 


portion that belongs to Group Entities; 


b. the full amount of the remaining Financial Accounting Net Income or Loss of the Flow-through 


Entity is allocated to Constituent Entities in accordance with Article 3.5.1(b) and (c).  


228. For example, Hold Co is an Entity located in Country A and the UPE of an MNE Group. It holds 


60% of the Ownership Interests of B LP, a Tax Transparent Entity created in Country B. The remaining 


40% of the Ownership Interests of B LP are held by non-Group Entities (the “minorities”), which are also 


located in Country A. B LP has a store in Country B. Country B considers that this store constitutes a PE 


for Hold Co and the minorities. The Financial Accounting Net Income of B LP is 200. Only 100 of the 


Financial Accounting Net Income of B LP is attributable to the PE and taxed in Country B.  


229. Under Article 3.5.3, the Financial Accounting Net Income of B LP is reduced by 80 because that 


is the amount that is attributable to the minorities (200 x 40%). The remaining amount (120) is allocated in 


accordance with Article 3.5.1. First, 60 is allocated to the PE in accordance with Articles 3.5.1 (a) and 3.5.2 


because, after backing out the minorities’ share, this is the amount that remains of the PE income which 


is attributable to the Ownership Interests held by the Group Entities. The other 60 is allocated to Hold Co 


under Articles 3.5.1(b) and 3.5.2 because B LP is a Tax Transparent Entity whose income is allocated to 


its Constituent Entity-owners. 


230. If the Consolidated Financial Statements of the MNE Group include a Covered Tax that is 


associated with the Financial Accounting Net Income that has been reduced by Article 3.5.3, then the 


amount of such Covered Tax has to be reduced in the same proportion in accordance with Article 4.1.3(a). 


That Article provides that Covered Taxes shall be reduced by the amount of current tax expense with 


respect to income excluded from the GloBE Income or Loss. This could be the case, for example, where 


the Flow-through Entity is subject to source taxation in a third jurisdiction that imposes the tax directly on 


the Entity and such taxes are reflected in its financial statements and in the Consolidated Financial 


Statements of the MNE Group. In the example included in the previous paragraphs, the amount of Covered 


Tax that would be reduced would be 40%, in accordance with the proportion of income that has been 


reduced. 


231. This provision also applies where the Ownership Interests of the Flow-through Entity are held by 


non-Group members through a Tax Transparent Structure (i.e. a chain of Tax Transparent Entities). A Tax 


Transparent Structure is define in Article 10.2.3.  


Article 3.5.4 


232. Article 3.5.4 sets out two cases where Article 3.5.3 does not apply. The first one is included in 


paragraph (a) which covers the case where the UPE is a Flow-through Entity. Paragraph (b) covers the 


situation where the Flow-through Entity is held by a Flow-through UPE through a Tax Transparent 


Structure. These cases are not contemplated in Article 3.5.3 because all of the owners of the Flow-through 


Entity are non-Group owners, which is covered by Article 7.1.  
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Article 3.5.5 


233. Article 3.5.5 requires a Flow-through Entity to reduce its Financial Accounting Net Income or Loss 


by the amount of its income allocated to other Constituent Entities (Constituent Entity-owners or PEs). This 


is necessary to avoid double-counting that income or loss under the GloBE Rules.  
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1. The rules of Chapter 3 determine the GloBE Income or Loss for each Constituent Entity in the 


MNE Group. Chapter 4 contains the rules that determine the amount of taxes that are to be associated 


with that GloBE Income or Loss for purposes of calculating the ETR, which in turn feeds into the Top-up 


Tax calculation described in Chapter 5. The operative term in Chapter 4 is Adjusted Covered Taxes and 


only amounts that meet this definition are included in the numerator of the ETR calculation. The definition 


of Adjusted Covered Taxes starts with Covered Taxes.  


2. The definition of Covered Taxes is set out in Article 4.2. As described further in the Commentary 


to that definition, the term is broadly defined to include Taxes imposed on a Constituent Entity’s income or 


profits as well as Taxes that are functionally equivalent to such income taxes and Taxes on retained 


earnings and corporate equity. It does not include Taxes such as indirect taxes, payroll and property taxes, 


which are not based on a measure of income or Top-up Taxes imposed under the GloBE rules themselves.  


3. Building on the concept of Covered Taxes, Chapter 4 then makes a number of adjustments to 


arrive at Adjusted Covered Taxes. These adjustments include a mechanism to take into account Taxes of 


a Constituent Entity that are not recorded in the tax line of the profit and loss statement and to exclude 


Taxes that are not related to GloBE Income or Loss. Further adjustments are made to allocate certain 


cross-border Taxes to the proper Constituent Entity, such as taxes imposed under a Controlled Foreign 


Corporation regime or upon a Tax Transparent Entity. Article 4.4 provides for a mechanism to address 


temporary differences, which is based on the mechanisms of deferred tax accounting, while Article 4.5 


allows MNE Groups to use an optional simplified rule that can be applied in lieu of the deferred tax 


accounting approach set out in Article 4.4. Article 4.6 sets out the rules for dealing with post-filing changes 


to a Constituent Entity’s liability for Covered Tax.  


Article 4.1 - Adjusted Covered Taxes 


Article 4.1.1 


4. The starting point for the computation of the taxes to be taken into account in the ETR calculation 


for GloBE purposes is the current tax expense that is accrued in the Financial Accounting Net Income or 


Loss of a Constituent Entity with respect to Covered Taxes, as defined under in Article 4.2. Thus, to the 


extent that current tax expense accrued for Financial Accounting Net Income or Loss includes amounts 


that are not accrued in respect of Covered Taxes, such as property or excise Taxes, those amounts are 


excluded from the taxes that are taken into account in the ETR calculation for GloBE purposes under the 


opening language in Article 4.1.1 without the need for a specified adjustment identified in paragraphs (a), 


(b) and (c) of Article 4.1.1. 


a. The adjustments to be made under paragraph (a) are Additions to Covered Taxes and Reductions 


to Covered Taxes which are described in Articles 4.1.2 and 4.1.3 respectively and discussed 


further in the Commentary below.  


4 Computation of Adjusted Covered 


Taxes 
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b. The adjustments required under paragraph (b) are with respect to the Total Deferred Tax 


Adjustment Amount which is described in Article 4.4 and discussed further in the Commentary to 


that Article below.  


c. Paragraph (c) provides that the increase or decrease in Covered Taxes that is not included in 


current or deferred tax expense, but is recorded in equity or OCI shall be treated as an adjustment 


to Covered Taxes when the amounts of income or loss to which such taxes relate is taken into 


account in the computation of GloBE Income or Loss. This provision ensures that when Covered 


Taxes are incurred with respect to items included in the computation of GloBE Income or Loss, 


such Covered Taxes are taken into account even if they are not recorded in current or deferred tax 


expense and reported in the profit and loss statement. However, this adjustment shall only apply 


where the amount of income or loss to which the Covered Taxes relate is subject to tax under local 


tax rules. Paragraph (c) may apply, for example, where a Constituent Entity is subject to tax on 


gains and losses that were taken into account under OCI pursuant to the revaluation method for 


property, plant and equipment. When such a gain is included in the computation of GloBE Income 


or Loss, the associated increase in Covered Taxes will be taken into account under this paragraph. 


Conversely, when a loss arises in the same manner, the reduction in associated Covered Taxes 


will reduce Covered Taxes under this paragraph. See further discussion of the Included 


Revaluation Method Gain or Loss in the Commentary to Article 3.2.1(d) in respect of the 


Adjustments to determine GloBE Income or Loss.  


4.1. In some cases, the fiscal year of a Constituent Entity may not correspond to the taxable year of 


the Entity in its location. For example, the Constituent Entity may maintain its financial accounts based on 


a Fiscal Year that ends on 31 December but it may be required to use a taxable year that ends on 30 April. 


In such cases, different MNE Groups may apply different accounting conventions in the preparation of the 


Consolidated Financial Statements depending upon the rules of the financial accounting standard used in 


the Consolidated Financial Statements. In the case of a Constituent Entity that has a tax year different 


from its Fiscal Year, the Constituent Entity should apply the method used in the Consolidated Financial 


Statements (or other financial statements used to determine the Financial Accounting Net Income or Loss 


of the Constituent Entity) to determine its Adjusted Covered Taxes for the Fiscal Year. A similar approach 


should be taken in determining the Adjusted Covered Taxes of a Joint Venture or JV Group that has a tax 


year different from its Fiscal Year. 


Article 4.1.2 


5. Article 4.1.2 requires certain additions to the Adjusted Covered Taxes to be taken into account for 


GloBE purposes in order to ensure that all Covered Taxes are properly captured and attributed to the 


Constituent Entity. An adjustment may be required under Article 4.1.2 because the range of items identified 


as income taxes in the financial statements may be narrower than the items that fall within the definition of 


Covered Taxes for the purposes of the GloBE Rules. There are four types of adjustments required under 


paragraphs (a) to (d). 


a. The definition of Covered Taxes is generally broader than the scope of Taxes that qualify as income 


taxes under financial accounting principles. Thus, some Covered Taxes may not be recorded as 


an income tax expense in the financial statements of a Constituent Entity. Instead, they may be 


expensed in the computation of profit and loss before tax. Accordingly, paragraph (a) adds back to 


the measure of Adjusted Covered Taxes, any accrued liability for Covered Taxes that was reported 


as an ordinary expense, rather than income tax expense, in the financial statements. A 


corresponding adjustment is made to the Financial Accounting Net Income or Loss in computing 


the GloBE Income or Loss pursuant to Article 3.2.1(a). For example, a Tax on corporate equity is 


a Covered Tax that may be recorded as an expense in determining a Constituent Entity’s profit or 


loss before income tax, rather than in the current tax expense. To ensure consistency, this Tax is 
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added back to GloBE Income or Loss and added to the current tax expense in the determination 


of Adjusted Covered Taxes.  


b. Paragraph (b) adds the amount of GloBE Loss Deferred Tax Asset that is used in a Fiscal Year. 


The GloBE Loss Deferred Tax Asset is available when an election is made under Article 4.5. This 


election, discussed in greater detail in the Commentary to Article 4.5, provides for a deemed loss 


deferred tax asset in lieu of applying the modified deferred tax accounting rules of Article 4.4. This 


GloBE Loss Deferred Tax Asset must be added to Adjusted Covered Taxes in the computation of 


the ETR for the jurisdiction in the Fiscal Year in which the attribute is used. Under Article 4.5, the 


GloBE Loss Deferred Tax Asset attribute is used when GloBE Income is earned in a Fiscal Year 


subsequent to having incurred a GloBE Loss.  


c. Paragraph (c) adds the amount, if any, of Covered Taxes paid related to an uncertain tax position 


but only to the extent of the amount that was previously treated as a reduction to Covered Taxes 


under Article 4.1.3(d). However, as discussed in greater detail in the Commentary to Article 4.2.1, 


any penalties or interest expense accrued or paid with respect to such uncertain tax position shall 


not be included in this addition to Covered Taxes. As discussed in greater detail in the Commentary 


to Article 4.1.3(d) below, when tax expense is accrued with respect to uncertain tax positions, such 


amount is not included in Adjusted Covered Taxes given the uncertainty as to if, and when, such 


amount will be paid. However, once the amount is paid, it is appropriate to include the amount in 


Covered Taxes. 


d. Paragraph (d) adds any amount of refund or equivalent credit in respect of a Qualified Refundable 


Tax Credit or Marketable Transferable Tax Credit that has been recorded as a reduction to current 


tax expense. A Qualified Refundable Tax Credit is defined in Article 10.1 as a refundable tax credit 


designed in a way such that it is refundable within four years from when a Constituent Entity 


satisfies the conditions for receiving the credit under domestic law of a jurisdiction in which the 


Constituent Entity is located. A Marketable Transferable Tax Credit is defined in paragraph 112.1 


of the Commentary to Article 3.2.4. Qualified Refundable Tax Credits and Marketable Transferable 


Tax Credits are treated as income items in the computation of GloBE Income or Loss. Accordingly, 


when such credit or refund is granted, any amount that has been recorded as a reduction to current 


tax expense in the Constituent Entity’s financial accounts is reversed-out in the same Fiscal Year 


the current tax expense is recorded in order to prevent the ETR for the jurisdiction being 


understated by such a reduction in Covered Taxes. The GloBE Rules provide for a corresponding 


adjustment to the Financial Accounting Net Income or Loss that treats the amount of Qualified 


Refundable Tax Credit and Marketable Transferable Tax Credit as income in the year the 


entitlement to such credit accrues (see the Commentary to Article 3.2.4).  


Article 4.1.3 


6. Article 4.1.3 requires subtraction of several types of Covered Taxes to ensure that the ETR 


calculation for the relevant Constituent Entity reflects only taxes that arise in respect of GloBE Income or 


Loss and that are expected to be paid within three years.  


Paragraph (a) 


7. Paragraph (a) removes the amount of Covered Taxes with respect to income excluded from the 


computation of GloBE Income or Loss under Chapter 3. It follows that when an item of income is not 


included in the computation of GloBE Income or Loss that the taxes associated with such income shall not 


be taken into account in the computation of the ETR for the GloBE Income or Loss in the jurisdiction. Many 


of the income items excluded from a Constituent Entity’s computation of GloBE Income or Loss will relate 


to returns, including dividends and gains, on share or equity investments. Such items often benefit from 


full or partial exemption regimes, however, these and other excluded income items may be subject to 
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Covered Taxes in certain jurisdictions or circumstances. In such cases, Article 4.1.3 requires that such 


taxes be excluded from Covered Taxes when the item of income upon which such tax is imposed is 


excluded from the computation of GloBE Income or Loss.  


8. Assume, for example, a Constituent Entity is subject to tax on dividends that are received from a 


significant minority (e.g. 25%) investment in a corporation. This tax relates to income that is not taken into 


account under the GloBE Rules pursuant to Article 3.2.1(b) and therefore the corresponding taxes should 


be excluded from the determination of Adjusted Covered Taxes. Another example could be a Constituent 


Entity that owns a minority interest in a partnership that is accounted for using the equity method for 


financial accounting purposes. That Constituent Entity may be subject to net basis taxation on its share of 


a partnership’s net income. However, because income from the Ownership Interest in the partnership is 


accounted for using the equity method of accounting, it is generally excluded from the Constituent Entity-


owner’s GloBE Income or Loss, and if the tax expense associated with that interest is included in current 


tax expense, it must also be subtracted to determine Adjusted Covered Taxes.  


9. The adjustment under paragraph (a) also encompasses Covered Taxes on certain international 


shipping income. CIT or tonnage tax accrued by a Constituent Entity with respect to its International 


Shipping Income or Qualified Ancillary International Shipping Income would meet the definition of Covered 


Taxes, either under Article 4.2.1(a) as a Tax on income or under Article 4.2.1(c) as a Tax imposed in lieu 


of a generally applicable CIT. To the extent relevant international shipping or ancillary income is excluded 


from a Constituent Entity’s GloBE Income or Loss pursuant to the exclusion in Article 3.3, the Covered 


Taxes accrued with respect to such income must also be excluded from the GloBE ETR calculation. 


However, Covered Taxes arising in connection with any amount of income from qualifying ancillary 


activities that exceeds the limitation in Article 3.3.4 are included in Adjusted Covered Taxes because the 


related income is included in the computation of GloBE Income or Loss. 


10. Where paragraph (a) applies it will be necessary to quantify the amount of Covered Taxes to be 


excluded. To the extent no tax is imposed upon the income item (i.e. a dividend that is exempt from taxation 


under domestic law) there will be no tax to exclude. Where the entire amount of the income item is 


excluded, the excluded taxes must be determined on the same basis without regard to any related 


expenses. This means, for example, that in the case of a withholding tax on an excluded dividend, the 


entire withholding tax is excluded, however, in the case of a CFC charge on a minority interest, that portion 


of the shareholder’s income tax attributable to the CFC inclusion must be excluded from the Constituent 


Entity’s Adjusted Covered Taxes when calculating the GloBE ETR. Note that if an item of income is partially 


excluded from GloBE Income or Loss, paragraph (a) shall apply only to the extent of the excluded portion.1 


11. While paragraph (a) removes an amount of Taxes from the Adjusted Covered Taxes of the 


Constituent Entity that accrued the Taxes, those Taxes may not disappear from the GloBE tax calculation 


entirely if they have been allocated to another Constituent Entity pursuant to Article 4.2.1. For example, in 


the case of Covered Taxes arising in respect of dividends or other distributions from another Constituent 


Entity, paragraph (a) removes the taxes from the Adjusted Covered Taxes of the Constituent Entity that 


received the distribution and accrued the tax expense, however such Taxes are allocated to, and included 


in the Adjusted Covered Taxes of, the distributing Constituent Entity pursuant to Article 4.3.2(e). Although 


dividends received from other Constituent Entities are excluded from the GloBE Income or Loss, Taxes on 


those dividends represent new or additional taxes on the income of the distributing Constituent Entity that 


has been included in the GloBE Income or Loss. Thus, such Covered Taxes are properly taken into account 


in computing the ETR of the Constituent Entity that distributed the underlying income. The key distinction 


between Covered Taxes imposed on intra-group dividends, i.e. dividends received from another 


Constituent Entity, and Covered Taxes imposed on other Excluded Dividends and equity method income 


is that the underlying income that funded the intra-group dividend was previously included in the MNE 


Group’s GloBE Income or Loss when earned. Therefore Taxes paid on such distributed income are 


included in the distributing Constituent Entity’s Adjusted Covered Taxes and, ultimately, in the numerator 


of the ETR computation.  
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12. Similarly, subject to the limitations of Article 4.3.3, Covered Taxes arising in connection with an 


income inclusion under a CFC Tax Regime imposed on another Constituent Entity are allocated to, and 


included in the Adjusted Covered Taxes of, the Constituent Entity CFC pursuant to Article 4.3.2(c). To the 


extent Covered Taxes are not allocated because of the operation of Article 4.3.3, such Covered Taxes are 


included in the Adjusted Covered Taxes of the Constituent Entity-owner. 


Paragraph (b) 


13. A Non-Qualified Refundable Tax Credit may be treated, for financial accounting purposes, as 


income of Constituent Entity. However, for GloBE purposes these Non-Qualified Refundable Tax Credits 


are excluded from the computation of GloBE Income or Loss pursuant to Article 3.2.4 and are treated as 


a reduction in the tax expense of the Constituent Entity. Article 4.1.3(b) achieves this by subtracting from 


the current tax expense the amount of credit or refund in respect of a Non-Qualified Refundable Tax Credit 


to the extent that such amount is not already recorded as a reduction to the current tax expense. Paragraph 


(b) therefore compliments the operation of Article 3.2.4 by ensuring that any Non-Qualified Refundable 


Tax Credit is treated as a reduction to current tax expense rather than an additional income item in the 


GloBE ETR calculation. 


Paragraph (c) 


14. In general, paragraph (c) reduces Covered Taxes by the amount of tax credits (other than Qualified 


Refundable Tax Credits and Marketable Transferable Tax Credits) that reduce the Constituent Entity’s 


liability for Covered Taxes as well as any amount of previously-claimed Covered Taxes that are refunded 


(including a refund that is applied as a credit against another Covered Tax liability) to a Constituent Entity 


to the extent that the tax credit or refund has not already been treated as an adjustment to current tax 


expense in the financial accounts. 


Tax credits 


14.1. Except as provided in paragraphs 14.2 and 14.3, a tax credit (other than a Qualified Refundable 


Tax Credit and a Marketable Transferable Tax Credit) shall be treated as a reduction to Covered Taxes to 


the extent it is used to reduce a Constituent Entity’s liability for a Covered Tax for a taxable period that 


ends during the Fiscal Year.  


14.2. A Non-Marketable Transferable Tax Credit is a tax credit that: 


a. if held by the Originator, is transferable but is not a Marketable Transferable Tax Credit; and 


b. if held by a purchaser, is not a Marketable Transferable Tax Credit.  


14.3. In the case of a Non-Marketable Transferable Tax Credit: 


a. the Originator shall reduce its Covered Taxes for a Fiscal Year to the extent the tax credit is used 


to satisfy its liability for a Covered Tax for a taxable period that ends during such Fiscal Year and 


to the extent of any amount received in exchange for the credit during such Fiscal Year;  


b. a purchaser shall reduce its Covered Taxes for a Fiscal Year by any excess of the face value of 


the tax credit over its purchase price in proportion to the amount of the credit used to satisfy its 


liability for a Covered Tax for a taxable period that ends during such Fiscal Year; and 


c. a purchaser shall reduce its Covered Taxes by the amount of any gain on the transfer as a 


reduction to Covered Taxes in the event that it transfers the tax credit during the Fiscal Year and 


include any loss on the transfer in the computation of its GloBE Income or Loss for such Fiscal 


Year.   


14.4. For the purposes of determining the GloBE category of a tax credit, the refundability criteria should 


be tested primarily, and the transferability should be tested subordinately. Accordingly, if a tax credit meets 
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the refundability criteria and qualifies as a QRTC, it will be defined as a QRTC regardless of whether it 


could be also transferable at a marketable price. If the tax credit rather does not meet the refundability 


criteria (i.e., it is either a non-refundable or a non-QRTC), then the transferability criteria shall be tested in 


order to determine whether the tax credit could be considered a Marketable Transferable Tax Credit. 


Refunds (and credits) of previously claimed Covered Taxes  


14.5. Paragraph (c) also ensures that to the extent a Constituent Entity receives a refund of previously 


claimed Covered Taxes, including a refund that is applied as a credit (i.e. credited) against another 


Covered Tax liability, the amount of the refund (or credit) is treated as a reduction to Adjusted Covered 


Taxes. This is the case even where the Constituent Entity’s accounting principles or policy did not treat 


that amount as an adjustment to the current tax expense for a Covered Tax.  


14.6. Under paragraph (c), the Adjusted Covered Taxes are reduced for the Fiscal Year in which the tax 


refund (or credit) is accrued in the financial accounts. In the case of a refund or credit of previously claimed 


Covered Taxes, the application of paragraph (c) to refunds (or credits) will be limited, because Article 4.6.1 


governs adjustments to the Adjusted Covered Taxes in the case of a tax refund and requires an adjustment 


to the Adjusted Covered Taxes for a previous Fiscal Year where the refund is EUR 1 million or more. 


Paragraph (c) will apply only when such a refund (or credit) is not an adjustment to a Constituent Entity’s 


liability for Covered Taxes for a previous Fiscal Year under Article 4.6.1. 


15. Paragraph (c) would also apply, for example, if a jurisdiction provided a refund (or credit) for 


previously claimed Covered Taxes on corporate equity where the tax and the corresponding refund (or 


credit) was taken into account as an ordinary expense or income for financial reporting purposes in the 


year of the refund (or credit). This paragraph also applies to refunds (and credits) in respect of Covered 


Taxes when the refund (or credit) is made to a different Constituent Entity than the entity that originally 


incurred the tax expense. Paragraph (c) may apply to refunds (and credits) in respect of Covered Taxes 


paid or accrued in a current or previous Fiscal Year (subject to the overriding operation of Article 4.6).  


Paragraph (d) 


16. Paragraph (d) removes the amount of current tax expense which relates to an uncertain tax 


position. Current tax expense related to uncertain tax positions is disallowed, given the MNE Group’s 


determination (and possibly its explicit or implicit assertion to the relevant tax authority) that the taxes are 


not owed and the high degree of uncertainty with respect to whether such amounts will be paid in a future 


period. Although the precise criteria may differ under Acceptable Financial Accounting Standards, 


uncertain tax positions generally result when a Constituent Entity takes a filing position that is not more 


likely than not to be sustained upon examination. Financial accounting standards require that a reserve is 


established for such positions. If the filing position is sustained, the reserve is released, meaning the 


expense is reversed and a corresponding amount of income is reflected in the financial accounts. Given 


the nature of such accruals, the movement in these amounts may not be included in Adjusted Covered 


Taxes unless and until the amount is actually paid. 


Paragraph (e) 


17. Paragraph (e) provides that any amount of current tax expense that is not expected to be paid 


within three years of the last day of the Fiscal Year shall be treated as a reduction to Covered Taxes. This 


rule supports the application of Article 4.6.4 which requires the recapture of material amounts previously 


claimed as Covered Taxes and not paid within three years of the last day of the Fiscal Year. Under 


paragraph (e), if the taxpayer has no expectation to pay the tax within the three-year timeframe, it may not 


be included in the computation of Adjusted Covered Taxes. Because timely payment of liability for Covered 


Taxes is within the control of the MNE Group, there is no mechanism to include amounts paid after 


expiration of the three-year period in Adjusted Covered Taxes. This also prevents an abuse whereby a 
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Constituent Entity could assert that it does not intend to pay the tax in a year where the Constituent Entity 


is well over the Minimum Rate, and then subsequently pays the tax liability in a year in which it is below 


the Minimum Rate, using the rule to escape what would otherwise be Top-up Tax liability. Paragraph (e) 


applies with respect to amounts of current tax expense, accordingly post-filing adjustments, such as 


additional tax liability resulting from a subsequent audit, will not fall within the scope of this paragraph since 


such amounts are not included in current tax expense. Article 4.6 provides the rules with respect to 


Covered Taxes paid as a result of a post-filing adjustment. In addition, there is a special rule set forth in 


Article 4.1.2(c) to include amounts paid with respect to uncertain tax positions, which permits the inclusion 


of such amounts irrespective of the operation of this paragraph.  


Article 4.1.4 


18. The adjustments made in Articles 4.1.1 to 4.1.3 may overlap such that a single levy could be 


described in two adjustment categories. However, Article 4.1.4 clarifies that Covered Taxes can only be 


included in the Adjusted Covered Taxes of a single Constituent Entity and they can be included only once. 


If a levy is described in two adjustment categories, the amount of Covered Taxes accrued in respect of 


such levy for the Fiscal Year is therefore not counted twice in the determination of Adjusted Covered Taxes. 


Article 4.1.5 


19. Article 4.1.5 provides a special rule that applies in limited circumstances when there is no GloBE 


Income in a jurisdiction for the Fiscal Year and the MNE Group computes a negative amount of Adjusted 


Covered Taxes for the jurisdiction and there is a permanent difference between the local taxable income 


and the GloBE Income. This fact pattern may occur when the local tax rules in the Constituent Entity’s 


jurisdiction grant a deduction from income that is in excess of the amount that would be allowed for financial 


accounting purposes and where that difference between GloBE and local tax rules will not reverse over 


time. Examples of items that could give rise to permanent differences include notional interest deductions 


or a deduction that is in excess of economic cost (i.e. a super deduction). Permanent differences may also 


arise where a jurisdiction exempts an item of income or gain that is included in GloBE Income or Loss in a 


Fiscal Year where the Constituent Entity still has an overall economic loss for the year. However, the 


generation of a GloBE Loss Deferred Tax Asset under Article 4.5 will not result in Top-up Tax under Article 


4.1.5 because, when elected, Article 4.5 applies in lieu of Article 4.4.  


20. Although Article 4.1.5 may apply in other scenarios, the most common fact pattern in which Article 


4.1.5 will apply is where there is a tax loss that is greater than the amount of loss recognised for GloBE 


purposes. In these cases simply allowing a Constituent Entity to use its local tax loss as the starting point 


for determining its Total Deferred Tax Adjustment Amount under Article 4.4 would undermine the integrity 


of the GloBE Rules by effectively allowing the Constituent Entity to substitute the (more generous) local 


tax rules for those agreed under the GloBE. One option would have been to require the Constituent Entity 


to make an adjustment to the amount of deferred tax asset in these cases to align it with GloBE outcomes. 


However, this would have required developing an alternative deferred tax accounting methodology for 


addressing these specific cases as well as mechanisms for tracking and tracing such differences over 


time, thereby undermining the compliance and administration benefits of relying on deferred tax accounting 


to address timing differences. Instead, the approach taken under Article 4.1.5 is to tax the excess benefit 


resulting from the permanent difference in the year it is created at the Minimum Rate but to allow the 


Constituent Entity to follow the local tax rules and apply the excess deferred tax asset arising for local tax 


purposes to shelter income in a future year without giving rise to adverse outcomes under the GloBE Rules.  


21. In situations where the local tax loss is greater than the loss that has been recorded for GloBE 


purposes in a Fiscal Year, an Additional Current Top-up Tax charge will typically arise because the 


additional tax loss results from a deduction for a non-economic loss or similar permanent difference 


between the local tax base and GloBE Income or Loss.. For example, if there is a Net GloBE Loss of (100) 
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for a jurisdiction, the maximum amount of deferred tax asset generated in such year for GloBE purposes 


should be 15 (i.e. the GloBE Loss multiplied by the Minimum Rate). This amount is described in 


Article 4.1.5 as the “Expected Adjusted Covered Taxes Amount”. Where the loss allowed for local tax 


purposes is in excess of the Net GloBE Loss (for example, a local tax loss of 150) and this difference is 


the result of permanent differences between the local and GloBE tax base, the Total Deferred Tax 


Adjustment Amount under Article 4.4 will be greater than the Expected Adjusted Covered Taxes Amount. 


In this case Additional Current Top-up Tax of 7.5 (50*15%) would be applicable under Article 4.1.5, which 


will have the effect of taxing this difference at the minimum rate. Article 5.4.3 provides rules related to the 


allocation of the Top-up Tax arising under Article 4.1.5 among Constituent Entities located in the 


jurisdiction.2 


Carry-forward of Excess Negative Tax Expense 


21.1. The total Adjusted Covered Taxes determined by an MNE Group for a jurisdiction may be less 


than zero for a variety of reasons. In many cases, the negative Adjusted Covered Taxes amount will 


correspond to the amount of the GloBE Loss for the jurisdiction. However, when there are permanent 


differences in the computation of taxable income or loss and GloBE Income or Loss, the negative Adjusted 


Covered Taxes determined for a jurisdiction that has a GloBE Loss may be less than the expected Adjusted 


Covered Taxes on the GloBE Loss, i.e. less than 15% of the GloBE Loss. In some cases, permanent 


differences may produce disparities in the negative Adjusted Covered Taxes and negative tax expense for 


a jurisdiction that has GloBE Income for the year.  


21.2. When there are negative Adjusted Covered Taxes in a Fiscal Year in which there is also a GloBE 


Loss, the MNE Group must pay an Additional Top-up Tax pursuant to Article 4.1.5 to the extent that the 


negative Adjusted Taxes are less than 15% of the GloBE Loss determined for the year. The amount of 


negative tax expense attributable to permanent differences is not determined under Article 4.1.5 based on 


a comparison of the different items of income or expense taken into account in computing the GloBE Loss 


and the tax loss. Instead, Article 4.1.5 determines the aggregate amount of negative tax expense 


attributable to permanent differences based on the difference between the Expected Adjusted Covered 


Taxes Amount (i.e. the GloBE Loss multiplied by the Minimum Rate) and the Adjusted Covered Taxes 


determined for the jurisdiction.  


21.3. When there are negative Adjusted Covered Taxes in a Fiscal Year in which there is GloBE Income 


for the jurisdiction, the Top-up Tax Percentage for a jurisdiction will exceed the Minimum Rate. Much like 


the conditions that activate Article 4.1.5, the negative Adjusted Covered Taxes that cause this result are 


attributable to permanent differences in the computation of GloBE Income or Loss and the taxable income 


or loss.  


21.4. The Inclusive Framework considered a methodology that would require MNE Groups to identify 


the permanent differences that created the scenarios described above and adjust the deferred tax assets 


and liabilities for GloBE purposes to eliminate the effect of the permanent difference. However, the 


Inclusive Framework concluded that this approach would be impractical and overly burdensome for both 


MNE Groups and tax administrations. Nonetheless, the Inclusive Framework considers that the GloBE 


Rules should also provide an administrative procedure that will allow MNE Groups to avoid Additional Top-


up Tax under Article 4.1.5 in the year in which it has a GloBE Loss and Top-up Tax Percentages in excess 


of the Minimum Rate under Article 5.2.1. Accordingly, the Inclusive Framework has agreed that in cases 


where Article 4.1.5 applies, a MNE Group may apply the Excess Negative Tax Expense administrative 


procedure described below. In cases where the Top-up Tax Percentages are excess of the Minimum Rate 


under Article 5.2.1, a MNE Group must apply the Excess Negative Tax Expense administrative procedure 


described below. The Excess Negative Tax Expense Carry-forward arising under the administrative 


procedure is a GloBE tax attribute of the MNE Group that is retained until it is used in full irrespective of 


whether the Constituent Entities in the jurisdiction are disposed. The Inclusive Framework considered 
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eliminating the attribute to the extent it was attributable to a permanent difference in certain circumstances, 


for example when it was included in a loss carry-forward DTA, after all the Constituent Entities in the 


relevant jurisdiction were disposed. However, the Inclusive Framework concluded that a more targeted 


rule would add significant complexity and potential for disputes over the nature and make-up of the 


remaining Excess Negative Tax Expense Carry-forward. Furthermore, eliminating the attribute in these 


circumstances would be inappropriate in cases where the deferred tax assets and liabilities of a Constituent 


Entity whose tax position created the Excess Negative Tax Expense Carry-forward is transferred to another 


MNE Group that is within scope of the GloBE Rules, if the local tax rules permit the item that gave rise to 


the Article 4.1.5 adjustment amount to be taken into account for local tax purposes by the acquiring MNE 


Group. Accordingly, the Inclusive Framework determined that the need for simplicity and certainty in the 


application of Article 4.1.5 outweighed any potential benefits that might arise from additional precision in 


this respect.  


21.5. An MNE Group that elects or is required to apply the Excess Negative Tax Expense administrative 


procedure shall exclude the Excess Negative Tax Expense from its aggregate Adjusted Covered Taxes 


computed for the Fiscal Year and establish an Excess Negative Tax Expense Carry-forward. The Excess 


Negative Tax Expense for a Fiscal Year in which the MNE Group realizes no GloBE Income for the 


jurisdiction is equal to the amount computed under Article 4.1.5 for that Fiscal Year. The Excess Negative 


Tax Expense for a Fiscal Year in which the MNE Group realizes positive GloBE Income for the jurisdiction 


is equal to the negative Adjusted Covered Taxes for that Fiscal Year. In each subsequent Fiscal Year in 


which the MNE Group has positive GloBE Income and Adjusted Covered Taxes for the jurisdiction, the 


MNE Group shall decrease (but not below zero) the aggregate Adjusted Covered Taxes by the remaining 


balance of the Excess Negative Tax Expense Carry-forward. Then, the MNE Group shall reduce the 


balance of the Excess Negative Tax Expense Carry-forward by the same amount. Under the Excess 


Negative Tax Expense administrative procedure, the Excess Negative Tax Expense attributable to an 


amount of a loss that is carried back and applied against income for prior taxable years for domestic tax 


purposes must be taken into account under Article 4.1.5 currently and cannot be included in the Excess 


Negative Tax Expense Carry-forward. See also the Commentary to Article 4.6.1 related to the treatment 


of loss carrybacks under the GloBE Rules.  


21.6. When an MNE Group applies the Excess Negative Tax Expense administrative procedure, the 


negative amount of Adjusted Covered Taxes will not be less than the Expected Covered Taxes Amount 


under Article 4.1.5 when the MNE Group has a GloBE Loss or the ETR will not be less than zero when it 


has GloBE Income in a jurisdiction. Accordingly, when a Constituent Entity applies this administrative 


procedure, the MNE Group will not be subject to tax under the GloBE Rules due to an Additional Top-up 


Tax Amount under Article 4.1.5 or compute a Top-up Tax Percentage for a jurisdiction that exceeds the 


Minimum Rate.  


21.7. Use of the Excess Negative Tax Expense administrative procedure under Article 4.1.5 for a 


jurisdiction is an annual election. An MNE Group makes the election by applying the administrative 


procedure to the computation of aggregate Adjusted Covered Taxes for the jurisdiction in the year in which 


the MNE Group has Excess Negative Tax Expense and using the resulting Adjusted Covered Taxes in the 


computation of the jurisdictional ETR. When elected, the Excess Negative Tax Expense Carry-forward 


must be utilised in all relevant subsequent computations of the jurisdictional ETR.  


21.8. Should an MNE Group dispose of one or more Constituent Entities in a jurisdiction in which it has 


made the annual election described in the previous paragraph, the Excess Negative Tax Expense Carry-


forward shall remain an attribute of the transferor group. The MNE Group shall maintain a record of the 


outstanding balance of the carry-forward. If the MNE Group disposes of all Constituent Entities in a 


jurisdiction and re-acquires or establishes Constituent Entities in that jurisdiction in a subsequent Fiscal 


Year, the balance of the Excess Negative Tax Expense Carry-forward shall be taken into account in 


determining the Adjusted Covered Taxes for the jurisdiction beginning with such Fiscal Year. 
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Article 4.2 - Definition of Covered Taxes 


22. Article 4.2 sets out the definition of Covered Taxes that are taken into account in the determination 


of Adjusted Covered Taxes under Article 4.1. The definition of Covered Taxes is developed solely for the 


purposes of the GloBE Rules and has no direct interaction with Article 2 (Taxes Covered) of the OECD 


Model Tax Convention (OECD, 2017[1]), which defines the taxes within the scope of the Convention. Taxes 


that do not qualify for the definition of Covered Taxes under the GloBE Rules, such as excise taxes and 


payroll taxes, will be treated as deductible in the computation of the GloBE Income or Loss (i.e. as 


reductions to the denominator in the ETR calculation under Article 5.1) The fact that a Tax may be 


deducted from the tax base for another Covered Tax does not, however, mean that the Tax is not eligible 


to be considered as a Covered Tax. 


23. In determining whether a Tax is a Covered Tax, the focus is on the underlying character of the 


Tax. The name that is given to a Tax or the mechanism used to collect it (such as through a withholding 


mechanism) is not determinative of its character. Whether a tax charge is levied under a jurisdiction’s CIT 


rules or under a separate regime or statute does not have any bearing on its underlying character. The 


timing of a levy does not have any bearing on the definition of Covered Taxes. Accordingly, Taxes imposed 


on the income of a distributing corporation at the time it distributes the income are Covered Taxes, 


irrespective of whether the income distribution is attributable to current or previously accumulated earnings. 


Article 4.2.1 


24. The definition of Tax as set out in Article 10.1 of the GloBE Rules is a compulsory unrequited 


payment to General Government. This is based on the OECD’s longstanding definition of Taxes used for 


statistical purposes, with the same definition equally used by many International Organisations (IMF, World 


Bank, United Nations, European Union) (OECD, 2018[4]). General Government is a defined term in the UN-


OECD National Accounts that includes the central administration, agencies whose operations are under 


its effective control, state and local governments and their administrations (OECD, 2018[4]). The definition 


of General Government in Article 10.1 is consistent with the definition in the UN-OECD National Accounts. 


Taxes are unrequited in the sense that any benefits provided by government to the taxpayer are not in 


proportion to their payments. Thus, fees and payments for privileges, services, property, or other benefits 


provided by government do not qualify as Taxes. Similarly, Taxes do not include fines and penalties nor 


do they include interest or similar charges with respect to payments of tax liabilities after the applicable 


due date. The definition of Covered Taxes includes four types of Taxes described in paragraphs (a) to (d).  


Paragraph (a) 


25.  Paragraph (a) provides that any Taxes recorded in the financial accounts of a Constituent Entity 


with respect to its income or profits are Covered Taxes. While there is no internationally agreed definition 


of an income tax, income taxes are generally levied on a flow of money or money’s worth that accrues to 


a taxpayer during a period of time. Income taxes take into account related expenses of producing the flow 


of money to measure the taxpayer’s net increase in wealth for the period. A definition of Covered Taxes 


that applies to income calculated on a net (rather than gross) basis is in line with the definition of income 


tax used for financial accounting purposes and therefore it is expected that a Tax recognised as an income 


tax for financial accounting purposes should generally qualify as a Covered Tax under the GloBE Rules. 


However, certain income taxes are specifically excluded from the definition of Covered Taxes under 


Article 4.2.2. 


26. The definition encompasses not only Taxes imposed on income at the time such income is derived 


but also to Taxes that are imposed on a subsequent distribution of profits. Moreover, the definition includes 


Taxes on the income of the Constituent Entity as well as its share of income of another Constituent Entity 


in which it owns an Ownership Interest. Thus, Taxes imposed on the Constituent Entity’s share of 
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undistributed profits from a Tax Transparent Entity such as a partnership, Taxes imposed under a CFC 


Tax Regime, as well as Taxes imposed on distributions from another Constituent Entity are treated as 


Covered Taxes under paragraph (a). The amount of such taxes allocated in respect of an Ownership 


Interest in another Constituent Entity are set out in Article 4.3. 


27. A Tax need not determine the taxpayer’s precise change in wealth to qualify as an income tax. A 


definition of Covered Taxes that required taxpayers and administrators to undertake further technical 


analysis of the precise terms of each type of Tax in order to determine whether a particular Tax took into 


account an appropriate amount of relevant expenses incurred in the generation of that income would be 


cumbersome to apply and lead to uncertainty in the determination of the ETR. Accordingly, the definition 


of Covered Taxes includes Taxes that allow for a simplified estimate of net profit. For example, a Tax that 


allows deductions for some but not all expenses related to the relevant income would be considered an 


income tax, provided the deductible expenses can reasonably be considered to have been incurred in 


connection with deriving that income. Similarly, a Tax on income that allows a standardised deduction in 


place of actual expenses is generally considered an income tax if such standardised deduction is based 


on a reasonable method for estimating such expenses. A Tax imposed on gross income or revenue without 


any deductions (i.e. a tax on turnover) would not be considered an income tax. The design and substantive 


character of such turnover taxes generally have more similarities to consumption or sales taxes. The 


definition of Covered Taxes therefore does not include a Tax on a gross amount unless such a Tax is in 


lieu of an income tax, as discussed below in connection with Article 4.2.1(c).  


28. Taxes or surcharges imposed on the net income from specific activities, such as banking, or the 


exploration and production of oil and gas, irrespective of whether or not they apply in addition to a generally 


applicable income tax, would also fall within the general definition of a Covered Tax. The definition would 


include a separate levy that is imposed on the net income or profits from natural resource extraction activity 


(or a part of a multi-component levy that is imposed on net income or profits). However, natural resource 


levies closely linked to extractions, for example, those that are imposed on a fixed basis or on the quantity, 


volume or value of the resources extracted rather than on net income or profits, would not be treated as 


Covered Taxes except where these levies satisfy the “in lieu of” test described below in connection with 


paragraph (c) of Article 4.2.1.  


29. Tax on net income of a Constituent Entity under Pillar One would be treated as a Covered Tax 


under the GloBE Rules as a tax with respect to income or profits. Because Pillar One applies before the 


GloBE Rules, any income tax with respect to Pillar One adjustments will be taken into account by the 


Constituent Entity that takes into account the income associated with such Tax for purposes of calculating 


its GloBE Income or Loss. The treatment of Pillar One taxation will be further addressed through 


Administrative Guidance to be developed as part of the Implementation Framework.  


Paragraph (b) 


30. Paragraph (b) provides that any Taxes on distributed profits imposed under an Eligible Distribution 


Tax System are Covered Taxes. These Taxes are discussed further in the Commentary to Article 3.2.8. 


Paragraph (c) 


31. Paragraph (c) provides that Taxes imposed in lieu of a generally applicable CIT are Covered 


Taxes. A generally applicable CIT could be one that applies to all resident corporations or one that typically 


applies to those resident corporations that are members of a large multinational group. A generally 


applicable CIT would also include an income tax imposed on a corporation but which also applies to other 


taxable persons such as individuals. The “in lieu of” test includes Taxes that are not described in the 


generally applicable income tax definition but which operate as substitutes for such taxes. This test, which 


is used in some jurisdictions in the context of their foreign tax credit rules, would generally include 


withholding taxes on interest, rents and royalties, and other taxes on other categories of gross payments 
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such as insurance premiums, provided such taxes are imposed in substitution for a generally applicable 


income tax. Taxes imposed in lieu of a generally applicable CIT would also include taxes arising from the 


Subject to Tax Rule. 


32. The “in lieu of” concept also covers Taxes that are imposed on an alternative basis (i.e. other than 


net income), such as Taxes based on the number of units produced or commercial surface area, and which 


are used as substitutes for a generally applicable income tax under the laws of the jurisdiction. Where, for 


example, a jurisdiction imposes a simplified methodology for calculating the income on a particular 


category of business or investment and this Tax is imposed in substitution for a generally applicable income 


tax, then that Tax falls within the definition of a Covered Tax. A Tax imposed on an alternative basis levied 


at state or local government level, which is creditable against a generally applicable income tax levied at 


the national government level, would also qualify as a Covered Tax under the “in lieu of” test to the extent 


that it is credited against income tax in the same jurisdiction. Such local taxes can be considered as being 


in substitution (partially or fully) for a generally applicable income tax and an administratively efficient way 


of transferring resources from national to local government within the same jurisdiction. A Tax that is 


imposed on an alternative basis that applies in addition to, and not as a substitute for, a generally applicable 


income tax under the laws of the jurisdiction would not fall under the “in lieu of” test for Covered Taxes.  


Paragraph (d) 


33. Paragraph (d) provides that Taxes levied by reference to retained earnings and corporate equity, 


including a Tax on multiple components based on income and equity, are Covered Taxes. Some 


jurisdictions impose Taxes on the net equity of a corporation in addition to CIT. The equity or capital of a 


corporation is composed of its retained earnings (i.e. the undistributed portion of the after-tax income in 


the Profit and Loss statement) and the contributions made by shareholders. Taxes on corporate equity 


may be inherently interlinked with the design of the CIT systems. For example, it may be possible under 


the laws of a jurisdiction to credit CIT against a corporate equity tax so that a company is allowed to reduce 


the corporate equity tax up to the amount of CIT that it pays in that jurisdiction. Taxes on corporate equity 


may also act as a supplement to CIT as part of a jurisdiction’s overall approach to the taxation of a 


corporation’s activities in that jurisdiction. For example, some Taxes on corporate equity may incorporate 


a minimum tax element to their design. Such Taxes on corporate equity are therefore an integral part of 


the overall system of corporate taxation in those jurisdictions.  


34. Some jurisdictions impose Taxes that have multiple components to the base. Where all the 


components of the tax base fall within the definition of income or profit covered by the GloBE Rules, then 


the tax, as a whole, is included within the definition of Covered Taxes. Other taxes may be levied in respect 


of a corporation’s activities in a jurisdiction, and are administratively and conceptually part of the system 


of corporate taxation in these jurisdictions but may include both an income and a non-income element. 


Where such taxes are predominately a tax on an entity’s income and it would be administratively 


burdensome to split the Tax into separate income and non-income components then such Taxes should 


be treated, in full, as Covered Taxes under the GloBE Rules.  


35. An example of a Covered Tax with multiple components is the corporate Zakat levied by the 


Kingdom of Saudi Arabia. The Zakat operates as a tax on income or equity or both and is therefore properly 


considered a Covered Tax for the purposes of the GloBE Rules.  


36. Although the definition of Covered Taxes is broader than simply income taxes, a number of 


commonly encountered taxes are not included in the definition. The following types of tax will generally not 


fall within the definition of covered taxes.  


a. Consumption taxes, such as sales taxes and value-added taxes (VATs), are not Covered Taxes 


under the GloBE Rules. Such taxes are calculated by reference to the consideration for a defined 


supply and are not Taxes on the net income or equity of a taxpayer. 
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b. Excise and other taxes on inputs are not Covered Taxes under the GloBE Rules. Such Taxes arise 


in relation to a specific input which do not represent an accretion of income. 


c. Digital services taxes are generally designed to apply to the gross revenues from the provision of 


certain digital services and so would not be considered an income tax. Digital services taxes are 


generally designed to apply in addition to, and not as substitutes for, a generally applicable income 


tax under the laws of a jurisdiction, and so would not fall under the “in lieu of” test for Covered 


Taxes either. 


d. Stamp duty, ad valorem taxes and other taxes that are imposed on a particular transaction are not 


taxes on income, equity, or taxes in lieu of an income tax. They are therefore outside the scope of 


the Covered Taxes definition. 


e. Payroll taxes and other employment-based taxes, as well as social security contributions, are not 


Covered Taxes under the GloBE Rules. Payroll taxes and social security contributions are not 


imposed on the employer in respect of its income (or equity). This follows the well-established view 


of payroll taxes and social security contributions as being levied on labour income (i.e. wages and 


in some cases personal income) as opposed to business profits. Rather, payroll taxes and social 


security contributions are typically deductible from business profits in the same way that wages are 


deducted from taxable business profits.  


f. Property taxes based on ownership of specified items or categories of property are not Covered 


Taxes. Property taxes are based on the assessed value of the property, often without regard to 


whether the property is subject to a liability. Even where adjustments to the assessed value of 


property is made for liabilities against the property, this is more akin to a valuation method under a 


property tax than a tax that is predominantly on previous income. Property taxes are not based on 


income, retained earnings, or corporate equity. Neither are they Taxes imposed in lieu of a 


generally applicable income tax. Property taxes are therefore distinguishable from taxes based on 


a corporation’s equity and should not be Covered Taxes under the GloBE Rules.  


Article 4.2.2 


37. Although Covered Taxes are defined broadly, certain Taxes are specifically excluded from the 


definition. These excluded Taxes generally fall into two categories – Top-up Taxes and refundable taxes.  


38. Paragraphs (a) through (c) exclude Top-up Taxes under the GloBE Rules from the definition of 


Covered Taxes. Covered Taxes are an essential element in determining the Top-up Tax, if any, under the 


GloBE Rules. Including GloBE Top-up Taxes in Covered Taxes would result in a circular computation in 


the Fiscal Year that the Top-up Taxes arise. Including them in Covered Taxes for subsequent Fiscal Years 


would undermine the agreed Minimum Rate because it would effectively include them in the numerator of 


the ETR computation which would effectively reduce the amount of Top-up Tax that would need to be paid 


for the jurisdiction in the subsequent year. Qualified Domestic Minimum Top-up Taxes are excluded from 


the definition of Covered Taxes for the same reasons. However, such taxes are creditable against GloBE 


Top-up Tax under Article 5.2.3. On the other hand, an ordinary domestic minimum tax that is not a Qualified 


Domestic Minimum Top-up Tax is a Covered Tax if it otherwise meets the definition of a Covered Tax.  


39. Paragraph (d) excludes Disqualified Refundable Imputation Taxes from the definition of Covered 


Taxes. Because the timing of the refund of these Taxes is within the MNE Group’s control, they are similar 


to a deposit and therefore are not properly taken into account in the ETR computation. For example, a 


taxpayer can make a deposit by prepaying the tax liability in a jurisdiction for a subsequent Fiscal Year, 


such a prepayment will not increase Covered Taxes in the Current Fiscal Year.  


40. Lastly, paragraph (e) excludes tax expense incurred by an insurance company in respect of returns 


to a policyholder from the definition of Covered Taxes. This paragraph (e) applies to the extent there is an 


adjustment under Article 3.2.9. Pursuant to Article 3.2.9, amounts charged to policy holders for tax 
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expense incurred by an insurance company in respect of returns to a policy holder are excluded from the 


computation of GloBE Income or Loss. Returns to the policy holders are treated as income of an insurance 


company under financial accounting standards and the insurance company effectively eliminates that 


income with a corresponding liability to the policyholder. The liability is typically reduced by the amount of 


any taxes incurred by the insurance company in respect of that income such that the insurance company 


is effectively reimbursed by the policy holder for the taxes incurred. Tax expense incurred in respect of 


returns to a policy holder should not be included in the insurance company’s Covered Taxes. 


Article 4.3 - Allocation of Covered Taxes from one Constituent Entity to another 


Constituent Entity  


Article 4.3.1  


41. The Tax allocation provisions in Chapter 4 follow the same pattern as the income allocation 


provisions. Covered Taxes are generally allocated to the Constituent Entity, including a Stateless 


Constituent Entity, that includes the corresponding income in the computation of its GloBE Income or Loss 


and then are taken into account in the ETR computation for the jurisdiction in which the Entity is located.  


42. In many cases, Covered Taxes will be paid by the Constituent Entity with respect to its own income 


and to a tax authority in the jurisdiction in which it is located and no allocation is required. However, in 


some more complicated cases, Covered Taxes may be imposed on the Constituent Entity in respect of 


income included in another Constituent Entity’s GloBE Income or Loss computation or by a jurisdiction 


other than the one in which the Constituent Entity is located. This is the case with respect to CFC taxes 


and withholding taxes, for example. In those cases, it is necessary to allocate the Covered Taxes to the 


relevant Constituent Entity that earned the income, subject to the limitations of Article 4.3.3. Similarly, rules 


are needed to properly allocate Covered Taxes of Main Entities in the case of PEs and Constituent Entity-


owners in the case of Tax Transparent Entities. Finally, rules are needed to properly allocate Covered 


Taxes on distributions. Article 4.3.1 provides for the allocation of these Covered Taxes. The allocation of 


Covered Taxes under Article 4.3.1 is not limited to the current Taxes paid or accrued; it applies also to 


deferred Taxes under Article 4.4.  


Article 4.3.2 


43. Article 4.3.2 provides special allocation rules for certain cross-border taxes. These allocation rules 


are necessary to align the Covered Taxes with the GloBE Income to which the taxes relate, subject to 


certain limitations. The rules in Article 4.3.2, discussed in greater detail below, provide allocation rules for 


Permanent Establishments, Tax Transparent Entities, Hybrid Entities, CFC taxes, and distribution taxes.  


44. The paragraphs below set out the general approach to be followed in allocating Covered Taxes 


for each category of cross-border taxes to which Article 4.3.2 applies. These general approaches are 


expected to be sufficient to allocate Covered Taxes imposed under many countries’ tax regimes. However, 


some Covered Taxes may, due to unique features of particular countries’ tax regimes, require further 


guidance on how to apply the rules in Article 4.3.2. The GloBE Implementation Framework provides for 


guidance and processes agreed by the Inclusive Framework to facilitate the co-ordinated implementation 


of the GloBE Rules, including the further development of the common methodology for allocating the 


Covered Taxes of those specific country tax regimes for which more detailed or distinct allocation rules are 


needed. In order to facilitate compliance by MNEs and administration by tax authorities, and to ensure 


consistent and co-ordinated application of Article 4.3.2 across implementing jurisdictions, the results of the 


further work carried out as part of the GloBE Implementation Framework would be released and made 


publicly available. 
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45. It is intended that the GloBE Rules apply after the application of the Subject to Tax Rule and 


domestic tax regimes, including regimes for the taxation of PEs or CFCs. Therefore, to preserve the 


intended rule order, domestic tax regimes should not provide a foreign tax credit for any tax imposed under 


a Qualified UTPR or IIR which is implemented in a foreign jurisdiction, otherwise the application of that 


domestic tax regime would create circularity issues since those Taxes have already been determined prior 


to applying the Qualified UTPR or IIR.  


Paragraph (a) - Allocation to a Permanent Establishment 


46. Paragraph (a) allocates Covered Taxes from a Constituent Entity to a PE. The rule applies to 


Covered Taxes incurred by a Main Entity or another Constituent Entity in respect of the income of a PE. 


The Covered Taxes are excluded from the Adjusted Covered Taxes of the Constituent Entity that incurred 


them and included in the Adjusted Covered Taxes of the PE. 


47. The Covered Taxes arising in the Main Entity in respect of the PE income can be computed using 


a three-step process. The first step is to determine the amount of the PE income that is included in the 


Main Entity’s local taxable income. The amount of PE income included may be readily available from the 


Main Entity’s tax return or the work-papers used to prepare that return. The amount included in the Main 


Entity’s return may be more or less than the GloBE Income allocated to the PE under Article 3.4 because 


it is determined under the rules for computing taxable income in the Main Entity’s jurisdiction. However, 


the amount of PE income included in the local taxable income is the relevant figure for measuring how 


much local tax was paid in respect of the PE’s GloBE Income.  


48. The second step is to determine the Main Entity’s tax liability arising from inclusion of the PE 


income. If the PE income inclusion is subject to Tax separate and apart from the other income of the Main 


Entity, the tax rate applicable to the included income can simply be multiplied by the amount of the income 


inclusion. If, on the other hand, the PE income inclusion is mixed with the Main Entity’s other income, the 


Main Entity’s pre-foreign tax credit tax liability on all the income needs to be determined and allocated 


between the PE income inclusion and the rest of the Main Entity’s taxable income. In many cases, a pro 


rata allocation will be appropriate. In cases where the PE income is mixed with other income, if the Main 


Entity’s total taxable income is less than the PE income inclusion, all of the pre-foreign tax credit liability is 


attributed to the inclusion. In other words, domestic losses and losses of other PEs allowed in the Main 


Entity’s taxable income computation under a credit method are first used against domestic income and 


then applied to PE income inclusions. 


49. The third step is to determine the tax credit, if any, allowed in respect of Taxes paid by the PE. In 


many cases, the total credit allowed in respect of these income inclusions will be easily determinable from 


the Main Entity’s tax returns. In some cases, however, the creditable Taxes of PEs may be included in a 


broader base of foreign income that includes other foreign income of the Main Entity. In these cases, the 


amount of the foreign tax credit attributable to the PE income has to be determined based on the rules of 


the jurisdiction and using reasonable assumptions where necessary. 


50. The amount of Covered Taxes paid on PE income inclusions is the excess of the tax liability arising 


from the PE income inclusions over any credit allowed for the PE’s Taxes on its income. For example, 


Company A incurs Tax in its residence jurisdiction on its income and the income of its PE at 20%. PE 


incurs tax at 12% in its jurisdiction. PE earns 100 of income and incurs 12 of tax in Year 1. Company A 


includes all 100 of PE income and the pre-credit tax liability in its jurisdiction is 20. However, a foreign tax 


credit is applied to reduce the tax charge on the PE income to eight. In this example, the eight of tax would 


be excluded from Company A’s Adjusted Covered Taxes and allocated to the PE because that is the actual 


liability with respect to the PE income. 


51. The foregoing three-step process determines the amount of Tax to exclude from the Main Entity’s 


Covered Taxes. Once that amount is determined, however, those Taxes have to be allocated to the 


jurisdiction of the relevant PEs if the Main Entity was subject to tax on the income of more than one PE. 
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Generally, this will require the MNE to determine the pre-credit tax liability for each PE income inclusion 


and subtract the allowed credit for foreign taxes on each inclusion from the pre-credit tax liability. The rules 


of the Main Entity jurisdiction, including tax credit limitations, apply in making these determinations. For 


example, in many cases, Tax paid by the PE will be creditable only to the extent of tax liability arising from 


the income inclusion of that PE. In other words, cross-crediting of Taxes is not allowed. Under those 


circumstances, the amount of residual Tax (i.e. Tax in excess of the allowed credit for foreign taxes) on a 


particular PE income inclusion is easily determined by subtracting the allowed credit from the pre-credit 


tax liability on the income inclusion. In other cases, the creditable Taxes may be subject to limitations or 


cross-crediting may be allowed. In the case of credit limitations, the MNE Group will need to determine the 


allowed credit for foreign taxes on each PE income inclusion based on the rules of the jurisdiction, and 


where necessary make reasonable assumptions.  


52. Determining the amount of Tax paid on a PE income inclusion is more complicated when cross-


crediting is allowed because Taxes paid by one PE are allowed to reduce the tax liability arising in respect 


of other PE income inclusions. Cross-crediting means that the Tax paid with respect to an income inclusion 


from a low-taxed PE may not equal the pre-credit tax liability on the inclusion less the tax credit allowed 


for Taxes paid by that PE. Where cross-crediting is allowed, the Taxes paid in respect of an inclusion 


should be determined by subtracting the credit allowed for Taxes paid by the particular PE, and then further 


subtracting an appropriate amount of excess creditable Taxes paid by other PEs from the pre-credit tax 


liability of the PE. The appropriate amount of excess creditable taxes should be determined by allocating 


the total amount of excess creditable taxes among PE inclusions based on the relative residual tax liability 


due to each PE inclusion taking into account only creditable taxes paid by that PE (i.e. the liability after the 


credit for taxes paid by the PE but before excess credits are allocated). Allocating the excess creditable 


taxes based on relative residual tax liability determined based solely on the PE’s creditable taxes will 


ensure that the amount of the Main Entity’s Covered Taxes allocated to PEs does not exceed the amount 


of Taxes actually arising on the related income inclusions. Deferred tax liabilities with respect to PE income 


are allocated in the same manner. The rules with respect to the recognition of deferred tax liabilities are 


set forth in Article 4.4. 


53. In the case of a Flow-through Entity Article 4.3.2(a) allocates, in accordance with the allocation of 


GloBE Income or Loss pursuant to Article 3.5.1(a), the underlying taxes to the PE. If for instance the 


Constituent Entity-owner of a Flow-through Entity (such as a partner of Tax Transparent Entity that is a 


partnership which is itself also a Constituent Entity) is required to pay the tax with respect to the income 


attributable to the PE due to the activities undertaken through a Tax Transparent Entity that tax is allocated 


pursuant to Article 4.3.2 (a) from the Partner to that PE. 


54. Recognizing that there is significant variation in how countries impose tax on PEs (including 


variation in the treatment of losses and foreign tax credits), as discussed in the first paragraphs of the 


Commentary to this Article, the GloBE Implementation Framework includes the development of a common 


methodology to determine the amount of Covered Taxes allocated from a Constituent Entity to a PE in 


connection with specific country regimes. 


Paragraph (b) - Allocation from a Tax Transparent Entity to its Constituent Entity-owner 


55. Paragraph (b) allocates taxes in connection with the income of a Tax Transparent Entity that is 


allocated to a Constituent Entity-owner. Generally, Tax Transparent Entities are not subject to CIT in the 


jurisdiction where they are created. However, some Covered Taxes could be imposed at the sub-national 


level or local level on Tax Transparent Entities without causing them to be considered a tax resident of that 


jurisdiction. In other cases, the operations carried out through the Tax Transparent Entity could give rise 


to source taxation that could be borne by the Tax Transparent Entity.  


56. In most cases, where the Tax Transparent Entity is liable to Tax on net income in a jurisdiction it 


will be because the activities and operations of that Entity give rise to a PE in that jurisdiction (see 
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paragraph (b) of the definition of PE in Article 10.1). In those cases, the appropriate portion of the income 


of the Tax Transparent Entity that is attributable to the PE is first allocated to the PE under Article 3.5.1(a). 


57. Consistent with Article 3.5.1(b), Covered Taxes that are not allocated to a PE will be assigned to 


the Constituent Entity-owners of the Tax Transparent Entity. Typically, this will mean that Covered Taxes 


imposed on a Tax Transparent Entity’s income (and not attributable to any PE) will be assigned to each 


Constituent Entity-owner in proportion to its share of the Tax Transparent Entity’s income. In the case of a 


Reverse Hybrid Entity, the income and Taxes would remain with the Entity itself and therefore, no allocation 


of Covered Taxes is needed in accordance with this paragraph.  


Paragraph (c) - CFCs 


58. Similar to the allocation to Permanent Establishments in paragraph (a), paragraph (c) allocates 


taxes imposed pursuant to a CFC Tax Regime. The same general process described in paragraph (a) 


above for allocating Covered Taxes imposed on the Main Entity in respect of a PE can also be applied by 


a Constituent Entity-owner in respect of a taxes arising under a CFC Tax Regime with the amount of any 


CFC Taxes included in the financial accounts of an direct or indirect Constituent Entity-owner on its share 


of the CFC’s income being allocated to such CFC, subject to the limitations of Article 4.3.3. 


58.1. To improve tax certainty and administrability of the GloBE Rules in the first years of application, a 


special allocation methodology has been developed for Blended CFC Tax Regimes on a time-limited basis. 


This methodology allocates Allocable Blended CFC Taxes to low-tax jurisdictions.  


58.2. A Blended CFC Tax Regime is a CFC Tax Regime that aggregates income, losses, and creditable 


taxes of all the CFCs for the purposes of calculating the shareholder’s tax liability under the regime and 


that has an Applicable Rate of less than 15%. For the purposes of this special allocation methodology, a 


Blended CFC Tax Regime does not include a regime that takes into account a group’s domestic income 


(although a Blended CFC Tax Regime may allow losses incurred by the domestic shareholder of the CFC 


to reduce the CFC income inclusion).  


58.3. Allocable Blended CFC Tax shall be allocated from a Constituent Entity-owner to a Constituent 


Entity under Article 4.3.2(c) in accordance with the formula set out below for Fiscal Years that begin on or 


before 31 December 2025 but not including a Fiscal Year that ends after 30 June 2027. Allocable Blended 


CFC Tax is the amount of tax charge incurred by the Constituent Entity-owner under the Blended CFC Tax 


Regime. For instance, in the case of GILTI, the Allocable Blended CFC Tax can be determined from the 


US shareholder’s US federal income tax return and in the absence of a domestic loss is equal to the 


amount of GILTI (reduced by the GILTI deduction) multiplied by 21%, less the foreign tax credit allowed in 


the GILTI basket.  


Blended CFC Tax Allocated to an Entity:  


𝐵𝑙𝑒𝑛𝑑𝑒𝑑 𝐶𝐹𝐶 𝐴𝑙𝑙𝑜𝑐𝑎𝑡𝑖𝑜𝑛 𝐾𝑒𝑦


𝑆𝑢𝑚 𝑜𝑓 𝐴𝑙𝑙 𝐵𝑙𝑒𝑛𝑑𝑒𝑑 𝐶𝐹𝐶 𝐴𝑙𝑙𝑜𝑐𝑎𝑡𝑖𝑜𝑛 𝐾𝑒𝑦𝑠
× 𝐴𝑙𝑙𝑜𝑐𝑎𝑏𝑙𝑒 𝐵𝑙𝑒𝑛𝑑𝑒𝑑 𝐶𝐹𝐶 𝑇𝑎𝑥 


Blended CFC Allocation Key:  


𝐴𝑡𝑡𝑟𝑖𝑏𝑢𝑡𝑎𝑏𝑙𝑒 𝐼𝑛𝑐𝑜𝑚𝑒 𝑜𝑓 𝐸𝑛𝑡𝑖𝑡𝑦 × (𝐴𝑝𝑝𝑙𝑖𝑐𝑎𝑏𝑙𝑒 𝑅𝑎𝑡𝑒 − 𝐺𝑙𝑜𝐵𝐸 𝐽𝑢𝑟𝑖𝑠𝑑𝑖𝑐𝑡𝑖𝑜𝑛𝑎𝑙 𝐸𝑇𝑅) 


58.4. Attributable Income of the Entity means the Constituent Entity-owner’s proportionate share of the 


income, of the CFC (or relevant part of the income of a CFC that is comprised of more than one Constituent 


Entity) in the jurisdiction in which the Entity is located as determined under the Blended CFC Tax Regime. 


For instance, in the case of GILTI the Attributable Income of the Entity can be determined from the US 


shareholder’s US federal income tax return and is equal to the US shareholder’s share of the tested income 


(without reduction for foreign income taxes) of the Constituent Entity (which may be a CFC or a tested unit 


of the CFC). 
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58.5. Applicable Rate means the threshold for low taxation under the Blended CFC Tax Regime (i.e. the 


minimum rate at which foreign taxes on CFC income generally fully offsets the CFC tax). For instance, in 


the case of GILTI the Applicable Rate is 13.125%.  


58.6. GloBE Jurisdictional ETR means the Effective Tax Rate for Entities located in a jurisdiction as 


computed under Article 5.1 without regard to any Covered Taxes under a CFC Tax Regime. If the GloBE 


Jurisdictional ETR equals or exceeds the Applicable Rate or the Minimum Rate, the Blended CFC 


Allocation Key for the Constituent Entity will be treated as zero. Further, income tax expense attributable 


to the Qualified Domestic Minimum Top-up Tax of a jurisdiction will be included in the computation of the 


GloBE Jurisdictional ETR for that jurisdiction under this paragraph. A Qualified Domestic Minimum Top-up 


Tax is taken into account in determining the GloBE Jurisdictional ETR only if the Blended CFC Tax Regime 


allows a foreign tax credit for the QDMTT on the same terms as any other creditable Covered Tax.  


58.6.1. In cases where an MNE Group computes ETRs under Article 5.1 for multiple different subgroups 


of Entities located in the same jurisdiction (blending groups), such as when there are Joint Ventures, JV 


Subsidiaries, Minority-Owned Constituent Entities, or Investment Entities located in the jurisdiction, the 


Blended CFC Allocation Key for an Entity will be computed using the GloBE Jurisdictional ETR (computed 


under paragraph 58.6) that is applicable to the blending group to which such Entity belongs. Any QDMTT 


payable that could be taken into account under paragraph 58.6 with respect to a blending group shall be 


allocated to that blending group for purposes of determining its ETR. For purposes of allocating the 


Allocable Blended CFC Tax among Entities, the Sum of All Blended CFC Allocation Keys includes those 


computed for all of the Entities located in the jurisdiction notwithstanding that some may have been 


computed based on different GloBE Jurisdictional ETRs.   


58.6.2. For jurisdictions for which the MNE Group is not required to compute an ETR under Article 5.1, 


the MNE Group shall calculate the Blended CFC Allocation Key of Constituent Entities, Joint Ventures or 


JV Subsidiaries located in that jurisdiction using an alternative GloBE Jurisdictional ETR computed based 


on the following metrics, in lieu of the GloBE Jurisdictional ETR as described under paragraph 58.6: 


a. For a Tested Jurisdiction for which the MNE Group has elected the Transitional CbCR Safe 


Harbour, the MNE Group shall use the Simplified ETR, computed in accordance with the Safe 


Harbours and Penalty Relief document and any further Agreed Administrative Guidance, 


regardless of whether the election is based on the Simplified ETR test, the routine profits test, or 


the de minimis test. (For the purpose of the Transitional CbCR Safe Harbour and the QDMTT Safe 


Harbour, the jurisdiction of a JV or JV Subsidiary is treated as a separate jurisdiction from that of 


other Constituent Entities and other JV Groups.) 


b. For a jurisdiction for which the MNE Group has elected the QDMTT Safe Harbour, the MNE Group 


shall use an ETR determined by taking the sum of (1) taxes used to determine the ETR for the 


jurisdiction pursuant to the jurisdiction’s QDMTT and (2) any QDMTT payable in the jurisdiction for 


the Fiscal Year that could be taken into account under paragraph 58.6, and dividing that sum by 


the income determined pursuant to the jurisdiction’s QDMTT. 


c. For any other jurisdiction for which the MNE Group is not required to compute an ETR under Article 


5.1, it shall use the Simplified ETR under the Transitional CbCR Safe Harbour, except that, instead 


of taking Profit (Loss) before Income Tax from a Qualified CbC Report, the MNE Group shall take 


such information from its Qualified Financial Statements.  


58.6.3. In cases where an MNE Group computes Simplified ETRs or QDMTT ETRs for multiple Tested 


Jurisdictions/blending groups in a jurisdiction, the Blended CFC Allocation Key for an Entity shall be 


calculated using the Simplified ETR or QDMTT ETR that is applicable to the blending group to which such 


Entity belongs. Any QDMTT payable that could be taken into account under paragraph 58.6 with respect 


to a blending group shall be allocated to that blending group for purposes of determining its ETR under 


paragraph 58.6.2. In cases where a safe harbour applies only with respect to some Entities in a jurisdiction 


and not others, the MNE Group shall use the methodology described in paragraph 58.6.2 for computing 
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the Blended CFC Allocation Keys of Entities that are eligible for the safe harbour; the MNE Group shall 


use the GloBE Jurisdictional ETR computed under paragraph 58.6 for computing the Blended CFC 


Allocation Keys of Entities that are not eligible for the safe harbour. For purposes of allocating the Allocable 


Blended CFC Tax among Entities, the Sum of All Blended CFC Allocation Keys includes those computed 


for all of the Entities located in the jurisdiction notwithstanding that some may have been computed based 


on different GloBE Jurisdictional ETRs. 


58.7. To the extent a Constituent Entity is subject to a Blended CFC Tax Regime with respect to the 


income of non-GloBE Entities (i.e. Entities that are not Constituent Entities, Joint Ventures or JV 


Subsidiaries) in which it has a direct or indirect Ownership Interest, an amount of tax imposed under the 


Blended CFC Tax Regime must be allocated to such non-GloBE Entities to ensure such tax is properly 


excluded from the Adjusted Covered Taxes of the Constituent Entities, Joint Ventures or JV Subsidiaries 


of the MNE Group for GloBE purposes. Each such non-GloBE Entity shall compute a Blended CFC 


Allocation Key using the GloBE Jurisdictional ETR that was computed under paragraph 58.6 through 


58.6.3 for the blending group in the same jurisdiction that has the largest aggregate amount of Attributable 


Income of Entity and shall include its Blended CFC Allocation Key in the Sum of All Blended CFC Allocation 


Keys. If the non-GloBE Entity is located in a jurisdiction in which the MNE Group does not compute an 


ETR under Article 5.1 or an alternative GloBE Jurisdictional ETR under paragraphs 58.6.2-3 (for instance, 


because the MNE Group has no Constituent Entities in the jurisdiction), the GloBE Jurisdictional ETR for 


all such Entities located in that jurisdiction will be computed based on the aggregate income and taxes 


shown in the financial accounts of all non-GloBE Entities in the jurisdiction with respect to which the 


Constituent Entity is subject to the Blended CFC Tax Regime3. 


Paragraph (d) - Hybrid Entities 


59. Paragraph (d) allocates Taxes of Constituent Entity-owners arising in connection with the income 


of Hybrid Entities. If a Constituent Entity-owner of a Hybrid Entity is located in a tax jurisdiction that imposes 


Tax on the owner’s share of the Hybrid Entity’s income under a fiscal transparency regime (see discussion 


in Commentary to Article 10.2), the Covered Taxes included in the financial accounts of the Constituent 


Entity-owner should be assigned to the Hybrid Entity. The same general process described in paragraph 


(a) above for allocating Covered Taxes imposed on the Main Entity in respect of a PE can be used to 


determine the amount of taxes allocated by a Constituent Entity owner to a Hybrid Entity, however any 


taxes allocated to a Hybrid Entity by a Constituent Entity-owner in respect of Passive Income are subject 


to limitation under Article 4.3.3, which is discussed further below. If the Constituent Entity-owner is subject 


to a withholding tax or net basis taxes on distributions from the Hybrid Entity, such Taxes would also be 


allocated to the Hybrid Entity pursuant to paragraph (e). 


Paragraph (e) - Taxes on dividends and other distributions 


60. Paragraph (e) allocates taxes arising in connection with distributions in respect of Ownership 


Interests between Constituent Entities. This includes withholding tax and net basis taxes incurred by direct 


Constituent Entity-owners on distributions by Constituent Entities in respect of their stock which are 


allocated to the distributing Constituent Entity. Withholding taxes are imposed under the laws of the 


distributing Constituent Entity and are collected at the source, but the income tax is the legal liability of the 


Constituent Entity-owner. The rule applies to Taxes with respect to any type of distribution with respect to 


an Ownership Interest in the distributing Constituent Entity. Thus, the rule also applies to Taxes in respect 


of a distribution that does not meet the definition of a dividend for tax purposes in the recipient jurisdiction 


but is made in respect of an Ownership Interest in a Constituent Entity under the financial accounting 


standard used in the preparation of the Consolidated Financial Statements. . 


60.1. Paragraph (e) also applies to Covered Taxes incurred by a Constituent Entity-owner in respect of 


deemed distributions where the underlying interest is treated as an equity interest for tax purposes in the 
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jurisdiction imposing the tax and for financial accounting purposes. Covered Taxes incurred in respect of 


deemed distributions include taxes (other than CFC taxes) that a jurisdiction imposes on a shareholder in 


connection with undistributed earnings or capital of an Entity in which it holds an Ownership Interest, such 


as consent dividends. 


61. In many cases, the distributing Constituent Entity is the Constituent Entity that originally earned 


the income. In other cases, the distributing Constituent Entity will be a direct or indirect shareholder of the 


Constituent Entity that originally earned the income. Ideally, Covered Taxes incurred by Constituent 


Entities with respect to distributions should be assigned to the tax jurisdiction of the Constituent Entity that 


originally earned the underlying income. However, tracking and tracing distributions through the ownership 


chain would be extremely complex and burdensome, particularly where an entity controls multiple 


Constituent Entities. Accordingly, paragraph (e) provides that such Taxes should be assigned to the 


jurisdiction of the immediate Constituent Entity that distributed the dividend that triggered the tax liability.  


Article 4.3.3 


62. Article 4.3.3 imposes a limitation on the “push-down” of Taxes from a Constituent Entity-owner 


that are attributable to Passive Income of the subsidiary Constituent Entity. This rule is designed to 


maintain the integrity of the jurisdictional blending rules in relation to mobile income. In the absence of 


Article 4.3.3, the rules in Article 4.3.2(c) and (d), which allocate Taxes paid by a Constituent Entity-owner 


under a CFC Tax Regime or in respect of a Hybrid Entity, would effectively blend the Taxes paid on that 


mobile income in the Constituent Entity-owner’s high tax jurisdiction with other income arising in the Low-


Tax Jurisdiction. Without the rule of Article 4.3.3, an MNE Group could shift mobile income from high-tax 


jurisdictions to Low-Tax Jurisdictions to reduce overall tax liability (including Top-up Tax liability) in the 


MNE Group.  


63. Under Article 4.3.3 the amount of Covered Taxes allocated pursuant to Articles 4.3.2(c) and (d) 


from a Constituent Entity-owner to a subsidiary in respect of Passive Income is limited to the lesser of the 


actual amount of Covered Taxes in respect of such Passive Income or the Top-up Tax Percentage that 


applies in the subsidiary jurisdiction, (determined without regard to the taxes to be pushed down to the 


subsidiary under the CFC Tax Regime or fiscal transparency rule), multiplied by the amount of the 


subsidiary’s Passive Income that is includible under the CFC Tax Regime or fiscal transparency rule. Any 


remaining Covered Taxes of the subsidiary Constituent Entity-owner incurred with respect to such Passive 


Income after the application of this Article are included in the Constituent Entity-owner’s Adjusted Covered 


Taxes. The practical effect of this rule is therefore to cap the total Covered Taxes on such passive income 


(including the taxes allocated to the subsidiary under the CFC or tax transparency regime) to the minimum 


rate.4 


Article 4.3.4 


64. Article 4.3.4 ensures that in cases where the GloBE Income of a PE is treated as GloBE Income 


of the Main Entity pursuant to Article 3.4.5, any Adjusted Covered Taxes associated with such income are 


treated as Adjusted Covered Taxes of the Main Entity, in an amount not exceeding such income multiplied 


by the highest corporate tax rate on ordinary income in the jurisdiction. The highest corporate tax rate on 


ordinary income means the full marginal rate which a jurisdiction generally applies to categories of income 


which do not benefit from any exemption, exclusion, credit or other tax relief applicable to particular types 


of payments. This concept is further considered in paragraph 32 of the OECD’s 2015 Final Report on 


Action 2: Neutralising the Effects of Hybrid Mismatch Arrangements. This also does not include rates which 


are only applied to particular business sectors (OECD, 2015[5]). 


65. This situation arises after a loss of a PE has been treated as a loss of a Main Entity under 


Article 3.4.5. In most cases, there will not be Taxes in the location of the PE, either because the jurisdiction 
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allows the PE to carry-forward its loss or, more rarely, because the PE is not subject to Tax in the 


jurisdiction. 


66. When a GloBE Loss of a PE is treated as an expense of a Main Entity under Article 3.4.5, any 


deferred tax asset established with respect to a tax loss of the PE jurisdiction shall not reduce the Adjusted 


Covered Taxes of the PE jurisdiction or the Main Entity jurisdiction. Conversely, when the deferred tax 


asset established by the PE reverses in the PE jurisdiction, the Adjusted Covered Taxes of the PE 


jurisdiction or Main Entity jurisdiction shall not be increased. Deferred tax attributes generated or used in 


the Main Entity jurisdiction with respect to a loss of the PE are available for use and remain subject to the 


other provisions of Chapter 4.  


Article 4.4 - Mechanism to address temporary differences 


67. Article 4.4 provides the mechanism to address temporary differences, which arise when income 


or loss is recognised in a different year for financial accounting and tax. The principal mechanism that the 


GloBE Rules use to address temporary differences is set forth in Article 4.4 and builds on deferred tax 


accounting, with key adjustments to protect the integrity of the GloBE Rules. An example of how Article 4.4 


uses deferred tax accounting to address timing differences is set out in the paragraph below. Company A 


is located in Country Z which imposes a 15% CIT. In the first Fiscal Year, Company A purchases Asset M 


for 100 that benefits from immediate expensing under the tax laws of Country Z, but that must be amortised 


over five years for financial accounting purposes. Company A earns 100 of operating income in that same 


Fiscal Year. For domestic tax purposes, Company A has no taxable income due to the immediate 


expensing of Asset M. However, for financial accounting and GloBE purposes, Company A has 80 of 


income (100 of operating income, less 20 of amortisation). Absent Article 4.4.1, Top-up Tax of 12 would 


be due in the first Fiscal Year, given the 80 of income with no tax paid. However, Article 4.4.1 operates to 


adjust for this timing difference by permitting the deferred tax assets and liabilities of Company A to be 


taken into account. The temporary difference amount is 80 (i.e. the amount of income that is GloBE Income 


in the current Fiscal Year and that will reverse as the asset is amortised for financial accounting purposes 


over the next four years). To prevent this timing difference from resulting in Top-up Tax, 80 of GloBE 


Income should be sheltered by the Article 4.4 rules. Accordingly, the Article 4.4.1 rules, following standard 


tax accounting principles, will permit a deferred tax liability to be recognised in the first Fiscal Year of 12, 


which provides shelter for 80 of GloBE Income at the 15% Minimum Rate. 


68. While Article 4.4 uses existing deferred tax accounts maintained by MNE Groups to the greatest 


extent possible to simplify compliance, certain adjustments are required to protect the integrity of the GloBE 


Rules. These adjustments include using the lower of the Minimum Rate or the applicable tax rate to 


calculate deferred tax assets and liabilities in order to prevent deferred tax amounts from sheltering 


unrelated GloBE Income. The rules also require the recapture of certain amounts claimed as deferred tax 


liabilities that are not paid within five years. Exceptions are provided for the most common and material 


book to tax differences when they relate to substance in a jurisdiction or are not prone to taxpayer 


manipulation. These amounts do not require monitoring for recapture.  


Article 4.4.1 


69. Article 4.4.1 establishes the Total Deferred Tax Adjustment Amount for a Constituent Entity, which 


is an amount that is added to the Adjusted Covered Taxes of a Constituent Entity for a Fiscal Year under 


Article 4.1.1(b). The Total Deferred Tax Adjustment Amount adjusts the Covered Taxes of a Constituent 


Entity to take certain deferred tax assets and liabilities into account in order to address the impact of 


temporary differences. 







   129 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


70. The starting point for the Total Deferred Tax Adjustment Amount is the amount of deferred tax 


expense accrued in the financial accounts of a Constituent Entity if the applicable tax rate is below the 


Minimum Rate or, in any other case, such deferred tax expense recast at the Minimum Rate. Deferred tax 


expense for the Fiscal Year is comprised of the net movement in deferred tax assets and liabilities between 


the beginning and end of the Fiscal Year. When established, deferred tax assets are recorded as negative 


tax expense (i.e. income tax benefit) whereas deferred tax liabilities are recorded as tax expense. Note 


that the recast of deferred tax expense may either be performed on an item-by-item basis or in the 


aggregate for all items recorded at the same rate, as the result should remain unchanged. When a deferred 


tax asset or deferred tax liability reverses it will reverse at the same amount and rate at which it has been 


recorded. A reversal of a deferred tax liability is negative deferred tax expense, whereas the reversal of a 


deferred tax asset equates to deferred tax expense. The applicable tax rate is the tax rate at which the 


deferred tax item is recorded. For example, if a deferred tax liability of 20 is recorded with respect to income 


of 100, the applicable tax rate is 20% (i.e. the tax imposed on an item of income divided by that item of 


income). This rate is higher than the Minimum Rate and would thus be recast at the Minimum Rate. For 


example, if the CIT rate in Country Z in the example in the introduction to the Article 4.4 Commentary was 


30%, then the rules in Article 4.4.1 would still only recognise a deferred tax liability of 12 (i.e. 80 of additional 


income multiplied by the 15% Minimum Rate) in the first Fiscal Year. When such deferred tax liability 


reverses, the amount of the reversal will be 12. 


71. To the extent deferred tax assets exceed deferred tax liabilities, deferred tax expense will be 


negative (i.e. an asset in lieu of a liability). This amount is typically accrued with respect to the applicable 


domestic tax rate (i.e. the tax rate in a jurisdiction which applies to the item of income with respect to which 


the deferred tax item is recorded) in a jurisdiction in order to adjust for timing differences between financial 


accounting recognition and domestic tax recognition. In order to use the accounts to adjust for timing 


differences under the GloBE Rules, the deferred tax assets and liabilities must be recast with reference to 


the Minimum Rate to the extent they have been recorded at a rate in excess of the Minimum Rate.  


71.1. For the purposes of Article 4.4.1, references to the deferred tax expense accrued in the financial 


accounts of a Constituent Entity must be interpreted as the deferred tax expense accrued in the Financial 


Accounting Net Income or Loss for that Constituent Entity in line with Article 4.1.1 and the principles of 


Article 3.1.2. In the case of income and expense attributable to a Constituent Entity that are reflected only 


in the consolidated financial accounts, Article 3.1.2 requires tracing of those items of income and expense 


to the relevant Constituent Entity. Similarly deferred tax expenses recorded in the Constituent Entity’s 


financial accounts and any deferred tax expenses in respect of that Constituent Entity recorded exclusively 


in the MNE Group’s consolidated financial accounts shall be included in the calculation of the Total 


Deferred Tax Adjustment Amount for that Constituent Entity and must be taken into account in computing 


the Adjusted Covered Taxes of that Constituent Entity. This principle applies also in the case of a 


Constituent Entity that computes its Financial Accounting Net Income or Loss pursuant to Article 3.1.3. 


71.2. If the individual financial accounts of the Constituent Entity do not contain its deferred tax expenses 


in accordance with the Acceptable Financial Accounting Standard used to prepare its financial accounts, 


the deferred tax expenses recorded in the MNE Group’s consolidated financial accounts with respect to 


the Constituent Entity, other than those attributable to purchase accounting or excluded items of income 


or expenses, are included in the calculation of the Total Deferred Tax Adjustment Amount for that 


Constituent Entity and must be taken into account in computing the Adjusted Covered Taxes of that 


Constituent Entity. 


71.3. The numerator (Adjusted Covered Taxes) and denominator (GloBE Income or Loss) of the GloBE 


ETR computation should be determined consistently using the same accounting standard. The deferred 


tax expenses taken into account under this principle are those attributable to timing differences between 


the accounting standard used to determine the GloBE Income or Loss and the local taxable income and 


any deferred tax expense in respect of a Constituent Entity shall only be taken into account under this 


principle to the extent such expense relates to amounts included in the GloBE Income or Loss computation. 
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Paragraph (a) 


72. Paragraph (a) of Article 4.4.1 excludes from the Total Deferred Tax Adjustment Amount, the 


amount of deferred tax expense with respect to any items that are excluded from the computation of GloBE 


Income or Loss under Chapter 3. This paragraph operates to prevent taxes associated with items not 


includible in the calculation of GloBE Income or Loss from being used to increase the amount of Adjusted 


Covered Taxes, resulting in an overstatement of the jurisdictional ETR.  


73. For example, M Co is a Constituent Entity located in Country C which has a 15% corporate tax 


rate and subjects to tax Excluded Equity Gains and Losses. In a Fiscal Year, M Co incurs a GloBE Loss 


of (300) and an Excluded Equity Loss of (100). This Excluded Equity Loss is not included in the GloBE 


Income or Loss for Country C, because it is an Excluded Equity Loss. Accordingly, if there are no other 


differences between the GloBE base and the Country C tax base, the GloBE Loss for Country C is (300) 


whereas the domestic tax loss for Country C is (400). A deferred tax asset of 60 is established, however, 


for GloBE purposes only 45 may be taken into account since 15 of deferred tax asset relates to the 


Excluded Equity Loss of (100). 


74. For example, if a Constituent Entity generates a deferred tax asset with respect to income excluded 


from the computation of GloBE Income or Loss, the deferred tax asset cannot subsequently be used to 


increase the amount of Adjusted Covered Taxes since the tax was paid with respect to an item outside of 


the GloBE base. 


Paragraph (b) 


75. Paragraph (b) operates to exclude deferred tax expense that relates to Disallowed Accruals and 


Unclaimed Accruals from the Total Deferred Tax Adjustment Amount. These terms are further explained 


in the Commentary on Article 4.4.6 and Article 4.4.7. The principal reason for excluding such amounts until 


paid is the speculative nature as to whether such amounts will be actually paid in the case of a Disallowed 


Accrual, or when the amounts will be paid in the case of an Unclaimed Accrual. The Commentary to 


Article 4.1.3 Paragraph (d) sets out the basis for the exclusion of current tax expense that relates to 


uncertain tax positions. 


Paragraph (c) 


76. To prevent distortions, paragraph (c) excludes valuation adjustments or accounting recognition 


adjustments with respect to deferred tax assets. When it is not probable that taxable profit will arise in the 


future against which all or part of a domestic tax loss can be applied, a valuation allowance or accounting 


recognition adjustment is generally required for financial accounting purposes. This valuation allowance or 


accounting recognition adjustment is applied to the extent of the loss that is not forecast to be usable. 


When an accounting recognition adjustment is recorded, the deferred tax asset is not recorded as a 


deferred tax asset in the financial statements to the extent it is not forecast to be usable in the future. When 


accounting rules require a valuation allowance, the deferred tax asset associated with the domestic tax 


loss is recorded in the financial statements as a deferred tax asset, however, an offsetting liability is 


recorded as a valuation allowance to the extent of the deferred tax asset that is not forecast to be usable. 


If financial forecasts change in a future period and it becomes probable that taxable profit will arise in 


current period or a future period, the accounting recognition adjustment or valuation allowance is reversed 


in the period in which the forecast changes. 


77. Because the generation of deferred tax assets reduces Adjusted Covered Taxes, it is necessary 


to ensure that a deferred tax asset relating to a domestic tax loss is recorded in the same year as such 


loss for GloBE purposes. Accordingly, the rule in paragraph (c) ensures that the deferred tax asset is 


recorded for GloBE purposes in the same year as the economic loss which gave rise to such asset. 


Because valuation allowances and accounting recognition adjustments are disregarded under the GloBE 
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Rules, a deferred tax asset will be recorded in respect of a domestic tax loss regardless of whether there 


is a forecast of probable future use of such attribute. As a result, a taxpayer may have recorded a GloBE 


deferred tax asset in respect of a carry-forward domestic tax loss that expires. A carry-forward loss cannot 


be used under domestic law when it is not available to offset domestic taxable income. The financial 


accounting rules treat deferred tax assets arising from domestic carry-forward losses as reversed when 


they are used to offset domestic taxable income. Therefore, such losses will not be available for use for 


GloBE purposes to the extent they cannot be used under domestic law. It follows that when a loss is not 


available for domestic law purposes, it cannot reverse under financial accounting rules, and therefore it 


will not be available for GloBE purposes to increase Adjusted Covered Taxes. 


78. In Year 1 a Constituent Entity incurs a GloBE Loss of (100) and a deferred tax asset of (15) is 


generated, however, financial forecasts indicate that the tax loss will not be used in the future. Accordingly, 


the benefit of this tax loss is not recorded due to valuation adjustments or accounting recognition 


adjustments. However, this is disregarded for GloBE purposes and the deferred tax asset is generated. In 


Year 2, the forecast changes and the valuation adjustment or accounting recognition adjustment is 


reversed. This is also disregarded for GloBE purposes. In Year 3, GloBE Income of 100 is generated and 


the loss deferred tax asset is used and reversed. Absent the application of paragraph (c), in this example 


the deferred tax asset would have been generated in Year 2, reducing Adjusted Covered Taxes in a year 


in which there is no Net GloBE Income and Top-up Tax would have otherwise arisen under Article 4.1.5. 


Paragraph (d) 


79. Paragraph (d) excludes the amount of deferred tax expense that results from a change in the 


applicable domestic tax rate. This amount is excluded because amounts accrued in this respect are simply 


changes to amounts already accrued and should not be taken into account as additional Covered Taxes 


in a Fiscal Year. For example if additional deferred tax expense comes through the financial statements 


because a tax rate has increased from 10% to 15%, this amount should not be added to Covered Taxes 


since it does not relate to GloBE Income in the current Fiscal Year. Articles 4.6.2 and 4.6.3 provide rules 


that govern how domestic tax rate changes are taken into account for GloBE purposes to ensure 


appropriate credit is given for tax paid.  


Paragraph (e) 


80. Finally, paragraph (e) excludes the deferred tax benefit with respect to the generation of tax credits 


as well as the deferred tax expense with respect to the use of tax credits. A tax credit is an amount that 


taxpayers can subtract directly from taxes owed to a government. They differ from deductions, which 


reduce the amount of taxable income. Instead, they directly reduce the amount of tax owed. One example 


of a tax credit is an investment tax credit whereby the government provides the taxpayer that incurs certain 


qualifying expenditure with a reduction in a future tax payable that is calculated as a percentage of the 


expenditure incurred. A tax credit under paragraph (e) includes tax credits granted in a jurisdiction due to 


a tax liability imposed in another jurisdiction or imposed on profits distributed by another entity such as 


foreign tax credits. Tax credits are excluded from the Article 4.4.1 Total Deferred Tax Adjustment amount 


because the inclusion of such amounts could lead to distortions in GloBE results. Note that Qualified 


Refundable Tax Credits are addressed separately in Article 4.1.2.  


81. Because the generation and use of tax credits is excluded from the Total Deferred Tax Adjustment 


Amount, any movement in deferred tax expense arising from the generation and use of such tax credits is 


excluded from the computation of Adjusted Covered Taxes. For example, when an excess foreign tax 


credit carry-forward is generated, the deferred tax asset associated with such carry-forward will not reduce 


Adjusted Covered Taxes since it is excluded from the Total Deferred Tax Adjustment Amount under 


Article 4.4.1(e). Conversely, when such foreign tax credit carry-forward is used in a subsequent Fiscal 


Year, the use of such deferred tax asset will not result in an increase to Adjusted Covered Taxes for the 
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same reason. This results in the same outcome as if no deferred tax asset for the carry-forward of a foreign 


tax credit was recorded at all. 


82. Because deferred tax assets arising from the generation of tax credits are excluded from the Total 


Deferred Tax Adjustment Amount and will not reduce Adjusted Covered Taxes, the generation of tax 


credits should not give rise to Top-up Tax under Article 4.1.5. 


82.1. However, there are circumstances where it is inappropriate for an amount of deferred tax expense 


with respect to the generation and use of tax credits to be excluded from the Total Deferred Tax Adjustment 


Amount for a Constituent Entity for the Fiscal Year. This is the case where a jurisdiction taxes foreign 


source income and under the domestic tax rules of the jurisdiction, a Constituent Entity may use foreign 


tax credits to reduce domestic tax on income in a subsequent year after a domestic source loss has offset 


foreign source income. In such cases, without a specific exemption, the Constituent Entity’s ETR may be 


lowered as the use of the foreign tax credit carry-forward is excluded from the Constituent Entity’s Adjusted 


Covered Taxes. This result would occur notwithstanding the fact that the Constituent Entity will generate 


a smaller deferred tax asset in respect of a loss carry-forward because the domestic tax loss offset the 


foreign source income. Had the foreign source income not offset the domestic tax loss, the full amount of 


the tax loss would have been reflected in the Constituent Entity’s deferred tax asset and therefore would 


be included in Covered Taxes when used by the Constituent Entity in future Fiscal Years.  


82.2. To address this issue, Article 4.4.1(e) shall not apply in the case of a Substitute Loss Carry-forward 


DTA. For this purpose, a Substitute Loss Carry-forward DTA arises where all of the following apply:  


a. the jurisdiction requires that foreign source income offset domestic source losses before foreign 


tax credits may be applied against tax imposed on foreign source income;  


b. the Constituent Entity has a domestic tax loss that is fully or partially offset by foreign source 


income; and  


c. the domestic tax regime allows foreign tax credits to be used to offset a tax liability in a subsequent 


year in relation to income that is included in the computation of the Constituent Entity’s GloBE 


Income or Loss. 


82.3. Where all of the above requirements are met, the deferred tax expense attributable to the 


Substitute Loss Carry-forward DTA shall be included in the Constituent Entity’s Total Deferred Tax 


Adjustment Amount in the Fiscal Year that it arises and in the Fiscal Year (or Years) it reverses, but only 


to the extent the foreign tax credit that gave rise to the Substitute Loss Carry-forward DTA is used to offset 


tax liability on income included in the Constituent Entity’s GloBE Income or Loss. The amount of a 


Substitute Loss Carry-forward DTA is equal to lesser of (i) the amount of the foreign tax credit in respect 


of the foreign source income inclusion that the domestic tax regime allows to be carried forward from the 


year in which the Constituent Entity had a tax loss (before taking into account any foreign source income) 


to a subsequent year; and (ii) the amount of the Constituent Entity’s tax loss for the tax year (before taking 


into account any foreign source income) multiplied by the applicable domestic tax rate. The Substitute Loss 


Carry-forward DTA is subject to the exclusion in Article 4.4.1(a) and must be recast at the Minimum Rate 


in accordance with the formula set out in the Commentary under Article 9.1.1.  


82.4. Certain CFC Tax Regimes do not allow foreign tax credit carry-forwards but provide for equivalent 


results through a loss recapture mechanism that similarly allows excess foreign tax credits arising in a 


subsequent year to offset the domestic tax liability on the domestic source income that has been re-sourced 


as foreign source income. Provided this loss recapture mechanism does not provide for an outcome that 


is more generous than the outcome that would be provided for if a loss carry-forward had been generated 


(i.e. a DTA recast at the Minimum Rate), then equivalent adjustments shall be made as necessary to 


recognise the effect of this mechanism on Adjusted Covered Taxes. To ensure equivalent outcomes under 


the GloBE Rules, the amount of a Constituent Entity’s tax loss for a tax year that is subject to a recapture 


mechanism is treated as giving rise to a Substitute Loss Carry-forward DTA arising in the year of the tax 
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loss and reversing as the tax loss is recaptured, but only to the extent the recapture mechanism increases 


the foreign tax credit used to offset tax liability on income included in the Constituent Entity’s GloBE Income 


or Loss.  


82.5. Although this guidance is intended to achieve parity of outcomes between systems that do and do 


not result in a domestic loss carry-forward, Implementing Jurisdictions may modify their existing CFC Tax 


Regimes or other domestic tax laws to provide for similar outcomes under the GloBE Rules as if a loss 


carry-forward had been generated in the year of the domestic loss without such modification being 


considered a benefit related to the GloBE Rules that could prevent the Implementing Jurisdiction from 


being considered to have adopted a Qualifying IIR or Qualifying UTPR or necessarily preventing any 


resulting CFC Tax from being treated as a Covered Tax.5 


Article 4.4.2 


83. Article 4.4.2 provides for certain adjustments to the Total Deferred Tax Adjustment Amount. The 


first adjustment in paragraph (a) operates to take into account any Disallowed Accrual or Unclaimed 


Accrual that has been paid during the Fiscal Year. As discussed in the Article 4.4.1 Commentary, such 


amounts were not taken into account when generated due to the speculative nature of when and whether 


such Taxes would be paid. However, once such Taxes are paid it is appropriate to take them into account 


for GloBE purposes. Although the tax paid will be included in current taxes, this may be offset by the 


decrease in the deferred tax liability, to the extent the deferred tax liability is included in the Total Deferred 


Tax Adjustment Amount, and therefore in Adjusted Covered Taxes. As a result, it is necessary to include 


an amount in the Total Deferred Tax Adjustment Amount to ensure there is no net movement in the Total 


Deferred Tax Adjustment Amount in order to ensure that the tax is taken into account for GloBE purposes. 


Because Article 4.4.1(b) excludes the movement in deferred tax expense with respect to Disallowed 


Accruals, the decrease in deferred tax liability when a Disallowed Accrual reverses should be excluded 


from the Total Deferred Tax Adjustment Amount. Therefore, the amount that reverses with respect to a 


Disallowed Accrual need not be added under Article 4.4.2(a) since that amount is already accounted for in 


current tax expense without an offsetting deferred tax liability reversal for GloBE purposes. However, while 


the exclusions of deferred tax expense in Article 4.4.1 apply equally to exclude both increases and 


decreases in deferred tax expense, an Unclaimed Accrual is defined solely by reference to an increase in 


a deferred tax liability, and thus any subsequent decrease will not be captured by the exclusion in 


Article 4.4.1(b), making the rule in Article 4.4.2(a) necessary for Unclaimed Accruals.  


84. Paragraph (b) permits the addition of Recaptured Deferred Tax Liabilities that have been paid 


during the Fiscal Year. As discussed in greater detail in the Commentary to Article 4.4.4 ., certain amounts 


claimed as Adjusted Covered Taxes must be recaptured if not paid within the time limit set forth in 


Article 4.4.4. Subparagraph (b) permits taking these previously recaptured Adjusted Covered Taxes into 


account when such amounts are paid. 


85. Paragraph (c) provides for the generation of a deemed deferred tax asset when a deferred tax 


asset should have been generated but was not due to the recognition criteria not being met. This rule is a 


corollary to the rule in Article 4.4.1(c) that disregards valuation adjustments or accounting recognition 


adjustments. However, in some cases the deferred tax asset may not be recorded in the first place due to 


the criteria not being met. This subparagraph provides for the generation of the deferred tax asset for 


GloBE purposes in the year of the loss and the rule in Article 4.4.1(c) then subsequently disregards the 


generation of such deferred tax asset in subsequent years when the recognition criteria is met. This aligns 


the generation of the attribute with the loss to ensure that Top-up Tax is not triggered under Article 4.1.5 


simply due to the fact that the recognition criteria has not been met. This is illustrated by the following 


example. 


86. In Year 1, Constituent Entity A generates a GloBE Loss and local tax loss of (100). No deferred 


tax asset is generated for financial accounting purposes because the recognition criteria have not been 
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met (i.e. there is no forecast of future profits). The application of this subparagraph (c) results in the 


generation of a deferred tax asset of 15 in Year 1 (this represents the DTA that would have otherwise been 


recorded at the Minimum Rate). In Year 2, Constituent Entity A does not earn taxable income or GloBE 


Income or Loss, however, the future forecasts change and the DTA of 15 is recorded for financial 


accounting purposes because the recognition criteria are met. This is disregarded under Article 4.4.1(c). 


In Year 3, the Constituent Entity earns GloBE Income of 100 and applies its domestic tax loss carry-


forward. The DTA of 15 is applied in Year 3. 


Article 4.4.3 


87. Article 4.4.3 provides that when a deferred tax asset has been recorded at a rate lower than the 


Minimum Rate that such asset may be recast at the Minimum Rate when the asset is attributable to a 


GloBE Loss. This rule preserves the basic tenet that a GloBE Loss of EUR 1 should offset GloBE Income 


of EUR 1. For example, if a loss deferred tax asset was recorded at a 5% rate, a GloBE Loss of 100 would 


result in a deferred tax asset of 5. When 100 of income is subsequently earned, the deferred tax asset of 


5 reverses and is added to Covered Taxes through the Total Deferred Tax Adjustment Amount. Absent a 


recast at the Minimum Rate, Top-up Tax of 10 would be due when 100 of income is subsequently earned. 


However, permitting a recast of the GloBE Loss at the Minimum Rate (i.e. increasing the value of the 


deferred tax asset recorded from 5 to 15 in respect of the GloBE Loss) prevents this outcome and provides 


that a loss of 100 shelters 100 of income. 


88. To the extent an amount is recast at the Minimum Rate under Article 4.4.3, the recast must be 


done in the Fiscal Year in which the loss becomes a GloBE Loss to prevent distortive outcomes. For 


example, recasting in a year after the GloBE Loss is incurred could result in such recast resulting in 


additional Top-up Tax under the operation of Article 4.1.5. To the extent a deferred tax asset is increased 


by operation of this rule, it follows that like the generation of an actual deferred tax asset, that the Total 


Deferred Tax Adjustment Amount is decreased by the amount of incremental deferred tax asset generated. 


Article 4.4.4  


89. The recapture rule for categories of deferred tax liabilities that do not reverse within a specified 


period of time is set forth in Article 4.4.4. Unlike Recapture Exception Accruals, which are defined in 


Article 4.4.5, and discussed in further detail below, deferred tax liabilities recorded in other categories that 


do not reverse within the five Fiscal Years must be recaptured in the Fiscal Year in which the increase in 


the Recaptured Deferred Tax Liability was originally included in the Total Deferred Tax Adjustment 


Amount. This rule ensures that deferred tax liabilities recorded with respect to categories that do not relate 


to specific policy allowed categories are actually settled within the required period of time.  


90. Each item of deferred tax expense for a Constituent Entity that is not in a category that meets the 


Recapture Exception Accrual definition should be tested in each Fiscal Year for recapture as necessary 


under the mechanics of Article 4.4.4. For example, in Year 0 a Constituent Entity reports an amount as a 


deferred tax liability and includes that amount in Adjusted Covered Taxes. The category of income to which 


the deferred tax liability relates is not listed in Article 4.4.5 as a Recapture Exception Accrual. In Year 5, 


which is five subsequent Fiscal Years after the amount was claimed, the deferred tax liability has not 


reversed and is subject to recapture as a Recaptured Deferred Tax Liability. Accordingly the Year 0 Top-


up Tax calculation must be recalculated under Article 5.4, having removed such amount.  


Article 4.4.5 


91. The Recapture Exception Accrual rule, which provides categories of deferred tax liabilities that do 


not need to be monitored for recapture under Article 4.4.4, is set forth in Article 4.4.5. The list of Recapture 


Exception Accruals sets out the temporary differences that are both common in Inclusive Framework 
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jurisdictions and that are generally material to MNE Groups. Such temporary differences are typically tied 


to substantive activities in a jurisdiction or are differences that are not prone to taxpayer manipulation. 


Accordingly, to reduce compliance burdens, these low-risk items that are certain to reverse over time are 


not required to be monitored under the rules in Article 4.4.4 for recapture. 


Paragraph (a) 


92. The inclusion of cost recovery allowances in paragraph (a) of Article 4.4.5 with respect to tangible 


assets reflects the principle that accelerated depreciation and immediate expensing regimes are common 


in Inclusive Framework jurisdictions and that such timing differences are certain to reverse over the life of 


an asset. Absent the rule in paragraph (a) of Article 4.4.5, the recapture mechanism in Article 4.4.4 could 


serve to disgorge the benefit of such regimes and result in the distortion of jurisdictional ETRs for assets 


that have a lifespan longer than the time period set forth in Article 4.4.4.  


93. Generally, tangible assets consist of property that is classified as Property, Plant, and Equipment 


or Stockpiles for financial accounting purposes. Property, Plant and Equipment are included as assets on 


the balance sheet if they are tangible items that are held for use in the production or supply of goods or 


services, for rental to others, or for administrative purposes and are expected to be used during more than 


one period.  


94. Tangible assets also include natural resources, such as mineral deposits, timber, oil and gas 


reserves, and exploration and evaluation assets. If natural resources are eligible for an accelerated cost 


recovery method, or other treatment in respect of associated costs that results in timing differences 


between tax and accounting, paragraph (a) also applies to the corresponding timing differences. For 


purposes of this paragraph, whether an asset constitutes tangible property should be evaluated under the 


accounting standard used to determine the Financial Accounting Net Income or Loss of the Constituent 


Entity. Furthermore, the rule is intended to apply to deferred tax liabilities arising in connection with 


differences in capitalized costs associated with the particular asset. Thus, if the relevant financial 


accounting rules require capitalization of a broader range of costs than the relevant tax accounting rules, 


the associated deferred tax liabilities are treated as Recapture Exception Accruals. Similarly, if costs such 


as mine or oil and gas exploration and development costs that are deducted as incurred or amortised over 


a brief period for tax purposes and capitalised into the natural resource asset for accounting purposes, the 


associated deferred tax liabilities are treated as Recapture Exception Accruals.  


95. Paragraph (a) also applies in the case where a tangible asset has been leased. Generally for 


financial accounting purposes, a lease is treated as a right of use that is depreciated and a lease liability 


(an obligation to make future lease payments). Upon initial recognition, the right to use the asset and the 


lease liability are equal and offsetting and as such there will be no net deferred tax asset or liability. Timing 


differences arise because when for local tax purposes, the treatment of leased assets differs from 


accounting such that lease payments are treated as deductible operational expenses. When such timing 


differences arise, paragraph (a) provides that they are not subject to the recapture rule set forth in 


Article 4.4.4.  


Paragraph (b) 


96. Paragraph (b) includes the cost of a licence or similar arrangement from the government, such as 


a lease or concession, for the use of immovable property or the exploitation of natural resources, where 


this entails significant investment in tangible assets. A right to use immovable property includes licenses 


for the right to use radio spectrum for telecommunications services. When the right also imposes an 


obligation to incur significant investment in tangible assets, the cost will be within paragraph (b). Thus, 


where there are differences between the relevant financial accounting rules and the relevant tax accounting 


rules regarding the timing of recognition of the cost of the licence or similar arrangement or related costs, 


or the accounting rules require capitalization of a broader range of such costs, the associated deferred tax 
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liabilities are treated as Recapture Exception Accruals. For example, local tax laws may require the 


amortisation of a radio spectrum license over a 15-year period, whereas for financial accounting purposes 


the useful life of such asset has been determined to be 20 years. 


Paragraph (c) 


97. Research and development expenses are included in paragraph (c) of Article 4.4.5, given that tax 


rules in Inclusive Framework jurisdictions generally permit the deduction of research and development 


costs, whereas some of such costs may be capitalised for financial accounting purposes. Adhering to the 


financial accounts with respect to the capitalisation of research and development costs could lead to 


unintended outcomes, including increased pressure on the application of accounting standards and 


differences in treatment depending upon the accounting standard utilised. Accordingly, given the 


commonality of deductions in Inclusive Framework jurisdictions and the materiality of research and 


development expenses to MNE Groups, research and development expenses are included as a Recapture 


Exception Accrual. 


Paragraph (d) 


98. De-commissioning and remediation expenses are included in paragraph (d) of Article 4.4.5 as 


Recapture Exception Accruals. These costs include the costs a taxpayer will incur to de-commission 


certain types of assets upon reaching the end of their useful life and remediating the site environment. For 


example, upon the end of the useful life of a nuclear power plant, the plant must be de-commissioned and 


environmental remediation will be required as part of the closure process. In order to reflect accurately the 


economic performance of an investment, accounting standards generally require the present value of 


anticipated de-commissioning costs to be capitalized and amortized over the life of the relevant asset. 


Such assets may include oil rigs, a well, a mine, or a power plant.  


99. For example, in the natural resource extractive business, future reclamation and other closure 


costs stemming from ongoing production of a natural resource are generally expensed as the extraction 


progresses, even though the costs may not be paid until after the mine or well is no longer productive. In 


some jurisdictions, however, these costs may not be deductible for tax purposes until the operation is de-


commissioned or the costs are paid. Some jurisdictions may allow a deduction based on contributions to 


a trust or similar fund that is created for purposes of funding the future reclamation or closure costs. The 


amount of these contributions may differ from the amount accrued as an expense in the financial accounts. 


100. Inclusive Framework jurisdictions generally allow the deduction of these de-commissioning and 


remediation costs that are expected to be incurred in the future, thus a commonality exists. De-


commissioning, closure, and remediation expenses are also material. For example, significant costs are 


incurred when a well is abandoned or a mine closed, which could be half a century or more after extraction 


begins. Including such costs in paragraph (d) of Article 4.4.5 avoids the unintended outcome of effectively 


denying a GloBE deduction for environmental and other clean up-costs. 


101. The rule in paragraph (d) of Article 4.4.5 does not give rise to GloBE policy risks, given the direct 


connection of the expense with substantive activities in a jurisdiction and the regulatory obligation to clean 


up site and de-commission assets. Further such timing differences are not prone to manipulation and are 


certain to reverse over a definite period. 


Paragraph (e) 


102. Fair value accounting on unrealised gains is included in paragraph (e) of Article 4.4.5 as a 


Recapture Exception Accrual. Some examples of fair value gains and losses for accounting purposes 


include increases in value of the investments assets of insurance companies or increases in the value of 


rights to timber held by a forestry company. Gains on such investments may not brought into account for 
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tax purposes until such amounts have been realised through a sale or other disposition of the asset. The 


taxation of realised gains and losses is relatively common amongst Inclusive Framework jurisdictions and 


can give rise to temporary differences, which can often be material to MNE Groups, both in terms of amount 


and length of deferral. The Recapture Exception Accrual under this paragraph (e) only applies to the extent 


the fair value accounting is also applied for GloBE purposes. Therefore this paragraph would not apply to 


the extent the MNE Group had made an election under Article 3.2.5 in relation to such gains. 


Paragraph (f) 


103. Net gains on foreign currency exchange are taken into account in paragraph (f) of Article 4.4.5. 


Monetary items such as payables, receivables, and loans denominated in a foreign currency (i.e. different 


from the presentation currency of the MNE Group’s Consolidated Financial Statements used for calculation 


of the Constituent Entity’s GloBE Income or Loss) are translated at the closing rate for accounting 


purposes, which is the spot exchange rate at the reporting date. These foreign exchange gains and losses 


are generally recognised in the financial accounting income of a Constituent Entity. Domestic tax laws, 


however, may not recognise these unrealised foreign exchange gains and losses until a realisation event 


occurs, such as a repayment of a loan.  


Paragraph (g) 


104. Insurance reserves are provided for in paragraph (g) of Article 4.4.5 as a Recapture Exception 


Accrual. Insurance companies generally collect premiums, invest such premiums, and pay claims with the 


earnings. When a premium is collected, it is known that some portion of the premium and earnings on such 


premium will be needed to pay claims, generally in a subsequent period. Inclusive Framework jurisdictions 


generally allow a deduction with reference to the amount reserved for future claims, thus the full premium 


received is not subject to CIT. The amount allowed as a tax deduction is typically determined by reference 


to the amount of reserve requirements set by insurance regulatory agencies, which require insurance 


companies to hold a certain amount of assets in high-grade, liquid investments to ensure they can pay 


policyholder claims. Such regulatory capital requirements typically exceed accounting reserves by a 


significant amount. The difference between these accounting and tax reserves creates temporary 


differences that may be sustained over long periods, especially in the case of life insurance. 


105. Given the commonality of treatment in Inclusive Framework jurisdictions and the materiality of 


insurance reserve amounts, insurance reserves are treated as Recapture Exception Accruals. These 


amounts are not prone to manipulation given that the timing rules are governed by regulatory requirements 


and accounting rules. The amounts are also certain to reverse over a definite period. Absent the rule for 


insurance reserves, significant distortions would exist with respect to the ETR for insurance companies 


due to the material timing differences between accounting and tax treatment. 


106. The reference to deferred acquisition costs in Article 4.4.5(g) may include the recognition of items 


relating to in-force contracts (for example, as part of an insurance business acquisition), where the insurer 


is required to recognise the difference in the fair value of the acquired insurance contracts and insurance 


obligations assumed on acquisition. This item is commonly known as either value of business acquired, 


present value of in-force business, acquired value of in-force business, or value of business in-force, and 


may be recognised or disclosed together with another item, such as deferred acquisition costs, or as a 


separate item in financial statements for reporting purposes. In either case, to the extent recognised or 


disclosed, it is intended that Article 4.4.5(g) include such assets and liabilities. As is the case with deferred 


acquisition costs, this item is also amortised over a definite period, and can lead to material timing 


differences depending on local tax rules. It is similarly not prone to manipulation as timing of reversal of it 


is determined by accounting rules and local tax laws. The long-term nature of insurance contracts can also 


lead to significant timing differences, as a result of differences in tax rules and how insurance contracts 


are valued under different accounting standards. It is noted that recent changes to accounting standards 
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may change how insurance contracts are measured and recognised and this includes for example how 


deferred acquisition costs may be referred to and recognised under such standards. Paragraph (g) of 


Article 4.4.5 shall be interpreted so as to accommodate these changes to the accounting standards as 


they apply to the items under paragraph (g).  


Paragraph (h) 


107. Paragraph (h) of Article 4.4.5 provides that deferred tax liabilities associated with gains from the 


sale of tangible property located in the same jurisdiction as the Constituent Entity that are reinvested in 


tangible property in the same jurisdiction shall be treated as Recapture Exception Accruals. Some Inclusive 


Framework jurisdictions permit a taxpayer to benefit from roll-over or deferral relief with respect to gain on 


the disposition of capital assets if reinvested into a replacement asset within a prescribed time period. The 


gain is not recognised but is treated as a reduction to the acquisition cost of the new asset, thereby 


preserving the gain for future taxation. Roll-over or deferral of gain treatment is equivalent to recognising 


the gain and then allowing an immediate expense of the same amount of the cost of the new asset. Thus, 


to the extent that the asset is depreciable for accounting purposes, the roll-over or deferral is akin to 


accelerated depreciation and immediate expensing. However, in the case of land, the temporary difference 


will not reverse until the land is sold and the gain is not rolled over to a new investment. Such difference is 


material and common in Inclusive Framework jurisdictions, having characteristics similar to accelerated 


depreciation. This is because the underlying expenditure is directly connected with investment in tangible 


assets and the difference will reverse over a definite period. Adherence to financial accounting treatment 


with respect to such property could lead to unintended outcomes including volatility in GloBE calculations. 


Paragraph (i) 


108. Paragraph (i) of Article 4.4.5 provides that deferred tax expense resulting from a change in 


accounting principles with respect to the categories enumerated in paragraphs (a) through (g) also benefit 


from the Recapture Exception Accrual rule. For example, if a change in accounting principles or policies 


occurs, as described in IAS 8, in a Fiscal Year that results in additional deferred tax expense being accrued 


with respect to a previously recorded cost recovery allowance on tangible property, such accrual shall 


benefit from the Recapture Exception Accrual rule by virtue of the application of this paragraph (i) (IFRS 


Foundation, 2022[2]). 


Article 4.4.6 


109. The Disallowed Accrual rule is set forth in Article 4.4.6 and 4.4.1(b). This rule is intended to prevent 


accruals of tax with respect to uncertain tax positions and distributions from a Constituent Entity from being 


included in the Adjusted Covered Taxes amount until actually paid. 


110. Amounts accrued with respect to uncertain tax positions are disallowed, given the MNE Group’s 


determination (and possibly its explicit or implicit assertion to the relevant tax authority) that the Taxes are 


not owed and the high uncertainty with respect to whether such amounts will be paid in a future period. 


Although the precise criteria may differ under Acceptable Financial Accounting Standards, uncertain tax 


positions generally result when a Constituent Entity takes a filing position that is not more likely than not to 


be sustained upon examination. Financial accounting standards require that a reserve is established for 


such positions. If the filing position is sustained, the reserve is released. Given the nature of such accruals, 


these amounts may not be treated as Covered Taxes unless and until the amount is actually paid. 


111. Taxes levied upon distributions, such as withholding taxes and net basis taxes on dividends 


received, are generally imposed when an entity makes a distribution to its shareholder(s). Given that the 


MNE Group generally decides the timing of such distributions between Constituent Entities, it would be 
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inappropriate to provide a current increase to Adjusted Covered Taxes for deferred tax amounts accrued 


in respect of distribution taxes.  


Article 4.4.7 


112. Article 4.4.7 provides a compliance simplification option with respect to the Article 4.4.4 recapture 


rule. This article permits a Constituent Entity to exclude from the Total Deferred Tax Adjustment Amount 


any deferred tax liability that is not expected to be paid within the time period set forth in Article 4.4.4. This 


simplification allows for the exclusion of deferred tax liabilities that are almost certain to require recapture, 


which reduces compliance monitoring such liabilities and recalculating Top-up Tax several years later. 


Article 4.5 - The GloBE Loss Election 


113. Article 4.5 provides an elective rule to effectively carry GloBE losses forward with a deemed 


deferred tax asset. When elected, Article 4.5 applies in lieu of the Article 4.4 modified deferred tax 


accounting rules. Accordingly, Article 4.5 is generally expected to be of greatest utility as a simplification 


in jurisdictions that do not impose a corporate income tax or impose one at a very low rate given that when 


the election is made, Article 4.4 no longer applies and temporary differences may result in Top-up Tax. 


However, the election may be made for any jurisdiction. 


Articles 4.5.1 to 4.5.3 


114. Article 4.5.1 establishes a deemed deferred tax asset at the Minimum Rate when there is a Net 


GloBE Loss for a jurisdiction in a Fiscal Year. This GloBE Loss Deferred Tax Asset may be carried forward 


under Article 4.5.2 and used in any subsequent Fiscal Year in which there is GloBE Income for the 


jurisdiction under Article 4.5.3. When a GloBE Loss Deferred Tax Asset is used in a subsequent Fiscal 


Year, the amount of GloBE Loss Deferred Tax Asset is added to Covered Taxes under Article 4.1.2. For 


example, if a Constituent Entity is located in a country that does not impose a CIT, an election under 


Article 4.5 would provide a GloBE Loss attribute at the Minimum Rate for economic losses incurred that 


otherwise would not have a corresponding deferred tax asset due to the lack of a domestic CIT. While 


Article 4.5 provides for an indefinite carry-forward, domestic law in certain circumstances may limit the 


practical application of the GloBE Loss DTA after a certain period of time. For example, a jurisdiction may 


prevent a taxpayer from claiming the benefit of a carry-forward loss unless they can meet certain record 


keeping and evidential requirements. 


Article 4.5.4 


115. Article 4.5.4 sets out the transition rule that is applicable if the GloBE Loss Election is subsequently 


revoked. This article requires that any remaining GloBE Loss Deferred Tax Asset be reduced to zero upon 


transition. This adjustment is required because when a jurisdiction is transitioned to the modified deferred 


tax accounting method set out in Article 4.4, the historic deferred tax assets and liabilities will be taken into 


account as if they had been calculated under Articles 4.4 and 9.1 for the prior Fiscal Years. Allowing the 


GloBE Loss Deferred Tax Asset to be carried forward into these subsequent Fiscal Years would potentially 


permit double benefit for losses and other distorted outcomes. 


Article 4.5.5 


116. Article 4.5.5 provides that the GloBE Loss Election must be filed with the GloBE Information Return 


of the MNE Group filed for the first Fiscal Year in which the MNE Group has a Constituent Entity located 


in the jurisdiction for which the election is made and that such election cannot be made for a jurisdiction 
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with an Eligible Distribution Tax System as defined in Article 7.3. Because the GloBE Loss Election can 


only be filed with the first GloBE Information Return of the MNE Group that includes the jurisdiction for 


which the election is made, the GloBE Loss Election is an election that may only be made once. This rule 


is required to limit the applicability of Article 4.5.1 such that it provides a relief mechanism or simplification 


for jurisdictions where an MNE Group decides that an election is necessary, but also does not allow for 


manipulation or distortions by shifting into and out of the election over time. Further, permitting a deemed 


deferred tax asset for losses in jurisdictions with an Eligible Distribution Tax System as defined in Article 7.3 


would result in an overstated ETR in such jurisdictions, given that distribution tax is only applicable when 


positive earnings are distributed.  


117. Because the GloBE Loss Deferred Tax Asset is a jurisdictional attribute of the MNE Group, 


pursuant to Article 6.2.1(f), it does not transfer with a Constituent Entity in the event such entity leaves the 


MNE Group. Accordingly, when a Constituent Entity has been acquired from another MNE Group, whether 


such MNE Group has or has not made a GloBE Loss Election will not be relevant or taken into account for 


purposes of the acquiring MNE Group. Note that to the extent all Constituent Entities in a jurisdiction are 


transferred, the GloBE Loss Deferred Tax Asset remains with the transferor MNE Group despite the fact 


that it no longer has Constituent Entities in such jurisdiction. For example, MNE Group 1 has made a GloBE 


Loss Election with respect to Country A and then sells Constituent Entity Z, which is located in Country A, 


to MNE Group 2. MNE Group 2 will not acquire any GloBE Loss Deferred Tax Asset with respect to the 


acquisition of Constituent Entity Z and the GloBE Loss Election made by MNE Group 1 has no impact on 


MNE Group 2. MNE Group 2 may still elect the GloBE Loss Election for Country A with its first GloBE 


Information Return that includes Country A if it so desires.  


Article 4.5.6 


118. Article 4.5.6 provides a special rule for Flow-through Entities that are the UPE of an MNE Group 


that is made independently of an Article 4.5 election for any jurisdiction. Such entities may make a GloBE 


Loss Election under Article 4.5 and when the election is made, the GloBE Loss Deferred Tax Asset is 


calculated for the UPE in accordance with Articles 4.5.1 through 4.5.5. This special GloBE Loss Deferred 


Tax Asset is calculated solely with reference to the GloBE Loss of the Flow-through Entity after reduction 


in accordance with Article 7.1.2 to ensure losses that flow through to share-holders are not double counted. 


This GloBE Loss remains with the Flow-through Entity that is a UPE and can only be used to offset future 


GloBE Income of such UPE. Accordingly, because other entities are not aggregated with the Flow-through 


Entity that is a UPE for purposes of calculating the GloBE Loss, this election is made with respect to only 


the Flow-through Entity that is the UPE. Note that other entities are not aggregated with the Flow-through 


Entity that is a UPE even if a GloBE Loss Election has been made for the jurisdiction in which the UPE is 


located. 


Article 4.6 - Post-filing Adjustments and Tax Rate Changes 


119. Article 4.6 governs adjustments to amounts of Covered Taxes incurred with respect to a 


jurisdiction after the GloBE Information Return for the period has been filed. An MNE Group’s liability for 


Covered Taxes may increase or decrease for various reasons, such as a change in the amount of income 


recognised for local tax purposes due to an examination of the tax returns by the tax authority of a 


jurisdiction or a review of the tax returns by the Entity’s management or tax advisers. In addition, the liability 


for Covered Taxes may increase or decrease due to errors or more accurate estimates of the tax liability 


after the GloBE Information Return is filed. Increases would normally result in additional tax expense and 


decreases would normally result in a refund of tax (either in cash to, or as a reduction of another tax liability 


of, the taxpaying entity or its shareholders) after the GloBE Information Return for the relevant year was 


filed. These changes to accrued tax expense may have impacted the MNE Group’s Top-up Tax liability 
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with respect to a preceding Fiscal Year. In other words, if the final tax liability in a jurisdiction had been 


correctly determined when the GloBE Information Return was filed, the shareholder may have computed 


a different ETR and possibly paid more or less Top-up Tax and may have established a larger or smaller 


deferred tax liability or asset in that Fiscal Year. 


Article 4.6.1 


120. Article 4.6.1 permits the MNE Group to treat increases to liabilities for Covered Taxes in previous 


Fiscal Years as current year tax increases for purposes of the GloBE Rules. Similarly, an immaterial 


decrease for Covered Taxes may be treated as a reduction to Covered Taxes in the current Fiscal Year. 


While treating such post-filing adjustments to a tax liability in the current year is not as accurate as 


recalculating the GloBE tax liability or potential GloBE tax liability with respect to the relevant Fiscal Years, 


it significantly simplifies the computation of Top-up Tax under the GloBE Rules. And these adjustments 


generally are not the types of adjustments that avoid Top-up Tax liabilities that might have arisen in 


previous years. Increases to Covered Taxes are only taken into account in the current Fiscal Year. This 


has the effect that refunds of Top-up Tax paid with respect to prior Fiscal Years will not occur under the 


operation of Article 4.6.1. 


121. In contrast, Article 4.6.1 generally requires a re-computation of the ETR and Top-up Tax for the 


Fiscal Year to which the tax adjustment relates in the case of a decrease in Covered Taxes. However, a 


taxpayer may elect to include an immaterial decrease in the current Fiscal Year. An immaterial decrease 


in Covered Taxes is an aggregate reduction that is less than EUR 1 million in the Adjusted Covered Taxes 


determined for the jurisdiction for a Fiscal Year. The immateriality of an adjustment is determined for each 


Fiscal Year by reference to the aggregate increase or decrease in Covered Taxes for each Fiscal Year. 


Adjustments for material decreases must be made in respect of the relevant previous Fiscal Year to which 


the tax adjustment relates because the over-statement of Covered Taxes may have avoided Top-up Tax 


in that year and simply reducing Covered Taxes in the current year may not effectively recapture the 


avoided Top-up Tax.  


122. This rule is linked to Article 3.2.1(h) which generally provides that a correction of an error in the 


computation of GloBE Income or Loss for a previous Fiscal Year is taken into account in the current year 


as additional income or expense. However, under Article 4.6.1, if the error affected taxable income for a 


jurisdiction and results in a material decrease in Covered Taxes for a previous Fiscal Year, the correction 


is taken into account in the relevant prior year, subject to the limitations described above. These rules 


ensure that the GloBE Income or Loss and the Covered Taxes associated with such amount are taken into 


account in the ETR and Top-up Tax computations for the same Fiscal Year to avoid a distorted result.  


123. Thus, when the correction of an error in the determination of a liability for Taxes in a particular 


jurisdiction results in a material decrease in the tax liability, the MNE Group must do two things to properly 


apply Article 3.2.1(h) and Article 4.6.1. First, the MNE Group must determine if the error in the tax 


computation was due to an error in the computation of taxable income and whether there was a 


corresponding error in the computation of the relevant Constituent Entity’s Financial Accounting Net 


Income or Loss. If so, both the Taxes and the GloBE Income or Loss for the prior year are re-determined. 


Second, the ETR and Top-up Tax for the prior year must be re-determined based on the re-determined 


Taxes and GloBE Income or Loss (if also adjusted) in order to determine if there is any Additional Top-up 


Tax for the jurisdiction pursuant to Article 5.4.1. If that re-determination results in Additional Top-up Tax, 


such tax is included in the jurisdictional Top-up Tax computation pursuant to Article 5.2 in the Fiscal Year 


of the re-determination; the MNE Group does not amend its GloBE Information Return or any tax returns 


filed in association with the GloBE Rules for the year to which the adjustment relates. Corrections that do 


not arise from a material decrease in tax liability are taken into account in the computation of the ETR and 


Top-up Tax prospectively pursuant to Article 4.6.1 and Article 3.2.1(h). As discussed in the previous 


paragraphs, a re-determination may only be carried back to the extent it does not result in a refund of Top-
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up Tax. To the extent a re-determination would otherwise result in a refund of Top-up Tax, such re-


determination is taken into account in the re-determination year (i.e. the current Fiscal Year). Note that 


under Article 4.6.1 a Filing Constituent Entity may make an Annual Election to treat immaterial decreases 


in Covered Taxes as an adjustment to Covered Taxes in the re-determination year (i.e. the Fiscal Year in 


which the adjustment is made). 


124. Article 4.6.1 also applies when a domestic tax loss is carried-back to a prior Fiscal Year. When a 


tax loss is carried-back, a refund of tax for a prior Fiscal Year is issued in the current Fiscal Year. This 


refund is a decrease to Covered Taxes for a prior Fiscal Year and therefore falls within the scope of 


Article 4.6.1 as an adjustment to a Constituent Entity’s liability for Covered Taxes for a previous Fiscal 


Year.  


125. The refund of Covered Taxes relating to the prior year must be matched with a corresponding 


adjustment to reflect a carry back of the domestic tax loss that results in outcomes that are consistent with 


the treatment of carry-forward losses. IF members have agreed that, in the case of a loss carry-back under 


local law, the domestic tax loss shall be treated as giving rise to a deferred tax asset in the same manner in 


which it would have under the GloBE Rules had the loss been set up as a carry-forward. Accordingly, unless 


the refund is immaterial as defined in Article 4.6.1 and the Filing Constituent Entity has elected to take such 


amount into account in the current Fiscal Year, a deemed deferred tax asset shall be established in the year 


the domestic tax loss is incurred. The amount of this deferred tax asset shall be the amount that would 


otherwise have been recognised in the financial accounts had the deferred tax asset been eligible to be 


carried-forward and capped at an amount equal to the domestic tax loss multiplied by the Minimum Rate. 


Through the operation of Article 4.4, this recognition of this deferred tax asset will reduce Adjusted Covered 


Taxes in the Fiscal Year in which the loss is generated. This deferred tax asset shall be treated as reversed, 


thereby increasing Adjusted Covered Taxes, in the Fiscal Year that the domestic tax loss has been carried-


back to, simultaneous with the carry-back of the refund under Article 4.6.1. To the extent the sum of the 


deferred tax asset reversal and the tax refund results in a net increase to Covered Taxes for the prior Fiscal 


Year, the net increase shall be taken into account in the current Fiscal Year under Article 4.6.1. Note to the 


extent a loss-carry back is taken into account, the rule set forth in Article 4.1.5 continues to apply in the current 


Fiscal Year. This creation and reversal of the deemed deferred tax asset is the preferred mechanism for 


recognising the appropriate and necessary adjustments to be made in the recognition of GloBE Income or 


Loss as it preserves the overall integrity of the deferred tax accounting approach. 


126. For example, ABC Co is the only Constituent Entity of a MNE Group in Country A which has a 


20% tax rate and permits loss carry-backs. In Year 1, ABC Co reports GloBE Income of 100 and domestic 


taxable income of the same amount. As a result, in Year 1 Covered Taxes are 20 and the ETR for GloBE 


purposes is 20%. In Year 2, ABC Co incurs a GloBE Loss and domestic tax loss of 100 and carries it back 


to Year 1 for Country A tax purposes. A refund of 20 is issued in Year 2 with respect to the Year 1 tax 


liability. Under Article 4.6.1, the loss results in a deferred tax asset of 15 (the loss of 100 multiplied by the 


Minimum Rate). Because generation of a deferred tax asset results in a decrease to Adjusted Covered 


Taxes, in Year 2 Covered Taxes equal 15 and no Top-up Tax arises under Article 4.1.5 since 15 is also 


the Expected Adjusted Covered Taxes Amount. The refund of 20 is carried back to Year 1 under 


Article 4.6.1, as is the deferred tax asset of 15. For Year 1 the revised Adjusted Covered Taxes amount 


for ABC Co is 15 given the refund of 20 and the use of the tax-loss attribute of 15. No additional Top-up 


Tax results in Year 1 as a result of the carry-back since the GloBE ETR is 15%.  


127. Finally, it should be noted that Article 4.6.1 applies when there is a change in the amount of a 


Taxes determined for a jurisdiction. It does not apply to an adjustment to an MNE Group’s liability for Top-


up Tax liability as a result of the examination of a tax return that includes Top-up Tax attributable to the 


charging provisions in Article 2 of the GloBE Rules. 
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Article 4.6.2 


128. Article 4.6.2 provides that when there is a reduction to the applicable domestic tax rate to a rate 


below the Minimum Rate, such reduction must be taken into account under the rules of Article 4.6.1. This 


rule ensures that when a domestic tax rate is subsequently reduced the deferred tax expense previously 


claimed as a Covered Tax is adjusted to the correct value, which is the amount of such tax that will actually 


be paid upon reversal of the deferred tax liability.  


129. For example, in Fiscal Year 1, a Constituent Entity claims 15 of Covered Taxes resulting from a 


deferred tax liability on 100 of GloBE Income at 15%. In Fiscal Year 2, the jurisdiction reduces its domestic 


tax rate to 10%. Thus, when the deferred tax liability is ultimately paid, only 10 of tax will be paid (10% 


ETR). Article 4.6.1 requires when such reduction is material, that the Fiscal Year 1 Top-up Tax must be 


recomputed. In this case, 5 of Top-up Tax would be due in Fiscal Year 2 owing to the re-computation. 


Article 4.6.3 


130. Article 4.6.3 provides the rule that is applicable when a deferred tax expense has been taken into 


account at a rate lower than the Minimum Rate and the applicable tax rate is subsequently increased. In 


such case, the amount of deferred tax expense that has resulted from the increase is treated as an 


adjustment to a Constituent Entity’s liability for Covered Taxes for a previous Fiscal Year.  


131. For example, assume in Fiscal Year 1, a Constituent Entity has 100 of GloBE Income and records 


a deferred tax liability of 10 (10% ETR) and claims such amount as a Covered Tax. In Fiscal Year 2, the 


jurisdiction increases its tax rate to 15%. An additional deferred tax liability of 5 is recorded for financial 


accounting purposes. However, this increase of 5 is disregarded under Article 4.4.1(d) in Fiscal Year 2 and 


deferred until payment of the tax. In Fiscal Year 3, the tax of 15 is paid and the full deferred tax liability 


reverses. The incremental 5 of deferred tax liability that reverses, which has not previously been claimed 


as a Covered Tax because it was disregarded, is taken into account under this Article in Fiscal Year 3 


upon payment and is treated as an increase to Covered Taxes through the operation of Article 4.6.1. Note 


that had the tax rate in this example been 20%, an incremental 10 of Covered Tax would arise upon 


payment in Year 3, which would consist of the 5 of deferred tax liability that was previously disregarded 


which is taken into account under this Article, and the incremental 5 of tax liability that reflects tax in excess 


of the Minimum Rate, which is only taken into account when paid under Article 4.4.1. 


Article 4.6.4 


132. Article 4.6.4 provides that the ETR and Top-up Tax for a jurisdiction must be recalculated to 


exclude an amount of current tax expense (i.e. not deferred tax expense) that is more than EUR 1 million, 


was claimed as Adjusted Covered Tax, and is not paid within three years of the last day of the Fiscal Year 


in which such amount was claimed as Adjusted Covered Tax.  


133. For example in Fiscal Year 1, a Constituent Entity claims 10 of current tax expense as an Adjusted 


Covered Tax. The Constituent Entity files a local tax return reporting the 10 of tax due, but does not pay 


such Tax by the end of Fiscal Year 4. The Fiscal Year 1 Top-up Tax must be re-computed under 


Article 5.4.1 without such 10 of Tax included in the calculation as a result of the non-payment of such Tax. 
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Notes 


 
1 The application of Article 4.3.1 is illustrated in the Examples to the Commentary on the Model GloBE Rules 


under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-


economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 4.1.5 is illustrated in the Examples to the Commentary on the Model GloBE Rules 


under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-


economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


3 The application of Article 4.3.2 is illustrated in the Examples to the Commentary on the Model GloBE Rules 


under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-


economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


4 The application of Article 4.3.3 is illustrated in the Examples to the Commentary on the Model GloBE Rules 


under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-


economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


5 The application of Article 4.4.1 is illustrated in the Examples to the Commentary on the Model GloBE Rules 


under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-


economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 
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1. Chapter 5 contains the computational rules for determining the ETR of jurisdictions in which the 


MNE operates and for determining the Top-up Tax for a Low-Tax Jurisdiction. The calculation of Top-up 


Tax for a Low Tax Jurisdiction also includes rules for determining the amount of income that is excluded 


from the GloBE Rules by virtue of the Substance-based Income Exclusion. Chapter 5 also includes a De 


Minimis Exclusion for the Constituent Entities located in the same jurisdiction when their aggregated 


revenue and income does not exceed certain thresholds. 


Article 5.1 - Determination of Effective Tax Rate 


2. The ETR computation in Article 5.1 is a central element of the GloBE Rules. It is used both to 


determine whether in a Fiscal Year, the MNE Group is subject to a minimum level of tax on its income 


arising in a particular jurisdiction and, if the jurisdiction’s ETR is below the Minimum Rate (i.e. the 


jurisdiction is a Low-Tax Jurisdiction in respect of the MNE Group in that Fiscal Year). ETRs are generally 


computed on a jurisdictional basis. Stateless Constituent Entities are treated as being the only Constituent 


Entity in a jurisdiction. Certain Investment Entities and Insurance Investment Entities generally compute 


their ETR on a stand-alone basis under Article 7.4, but if the MNE Group has two Investment Entities in 


the same jurisdiction, their ETR is computed by taking into account Covered Taxes and GloBE Income or 


Loss of both entities. Similarly, if the MNE Group has a Minority-Owned Subgroup, a separate ETR 


computation is necessary for the Minority-Owned Constituent Entities located in a jurisdiction separate 


from the calculation made for the other Constituent Entities. Thus, in some cases, an MNE Group will 


compute an ETR for a jurisdiction that is relevant for ordinary Constituent Entities located in the jurisdiction, 


another ETR that is relevant for Investment Entities or Insurance Investment Entities located in the 


jurisdiction, and another ETR that is relevant for Minority-Owned Constituent Entities of a Minority-Owned 


Subgroup. The information necessary to compute the ETR of each jurisdiction will be included in the GloBE 


Information Return in accordance with the requirements of Article 8.1. 


Article 5.1.1 


3. Article 5.1.1 sets out the formula for computing the jurisdictional ETR. The ETR for a jurisdiction 


is equal to the sum of the Adjusted Covered Taxes of each Constituent Entity located in the jurisdiction for 


the Fiscal Year divided by the Net GloBE Income of the jurisdiction. The result is expressed as a 


percentage rounded to the fourth decimal place (e.g. 14.12346% = 14.1235%) for purposes of the GloBE 


Rules. An ETR is not computed for a jurisdiction that has a Net GloBE Loss for the Fiscal Year. The sum 


of the Adjusted Covered Taxes of each Constituent Entity means the sum of all of the Adjusted Covered 


Taxes determined under the rules of Chapter 4 for the Constituent Entities that are located in the same 


jurisdiction. Likewise, the Net GloBE Income or Loss of a jurisdiction is determined by aggregating all of 


the GloBE Income or Loss of all Constituent Entities located in the same jurisdiction. Consequently, the 


taxes and income attributable to Ownership Interests held by persons that are not Group Entities are taken 


into account in the ETR calculation.  


5 Computation of Effective Tax Rate 


and Top-up Tax 
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4. A jurisdictional blending calculation based on the aggregate income and taxes of all Constituent 


Entities in the same MNE Group means that when the Parent Entity applying the IIR is not the UPE, the 


ETR of a jurisdiction is not computed solely by reference to the Constituent Entities owned by that Parent 


Entity. Rather the ETR is computed by reference to all the Constituent Entities of the MNE Group located 


in that jurisdiction. The implication of determining the ETR based on a group-wide average ETR for the 


jurisdiction is that there may be cases where allocable Top-up Tax arises in respect of an Entity that would 


not be an LTCE if the ETR for the jurisdiction were computed on a single-entity basis or solely on the basis 


of taxes and income attributable to a Parent Entity’s Ownership Interests in the Constituent Entities located 


in the jurisdiction. On the other hand, an Entity that would have been an LTCE on a stand-alone basis may 


not be an LTCE due to taxes paid or losses incurred by other Constituent Entities located in the jurisdiction. 


This approach to jurisdictional blending avoids risks that would otherwise arise to the integrity of the rules 


from shifting income and taxes between Constituent Entities located in the same jurisdiction and avoids 


potential distortions caused by particular features of the domestic tax system (such as loss-surrender and 


tax consolidation mechanisms). It also simplifies the mechanic for the attribution and allocation of Top-up 


Taxes under the IIR and UTPR.  


5. There are three specific exceptions to this jurisdictional ETR computation.  


6. The first exception is for Investment Entities and Insurance Investment Entities. Pursuant to 


Article 5.1.3, discussed below, income and taxes of Investment Entities and Insurance Investment Entities 


located in a jurisdiction are excluded from the ETR computation for that jurisdiction. Special ETR 


computation rules are provided in Article 7.4 for such Investment Entities and Insurance Investment 


Entities.  


7. The second exception applies to Constituent Entities in which the UPE holds 30% or less of the 


Ownership Interests but nonetheless has a Controlling Interest in the Entity. In those cases, the rules in 


Article 5.6 require separate ETR computations for those Constituent Entities if they are located in a 


jurisdiction with ordinary Constituent Entities and the ETR computations for the Minority-Owned 


Constituent Entities make certain adjustments for income and taxes attributable to non-controlling 


interests. Those rules are further discussed in the Commentary to Article 5.6.  


8. Finally, the last sentence of Article 5.1.1 provides a special rule under which each Stateless 


Constituent Entity is treated as a single Constituent Entity located in a separate jurisdiction for purposes 


of Chapter 5. This rule adapts the general rules for computing the jurisdictional ETR to Stateless 


Constituent Entities. The GloBE Income or Loss and Adjusted Covered Taxes of a Stateless Constituent 


Entity, which go into the ETR computation, are determined in accordance with Chapters 3 and 4 


9. Because these exceptions arise only in a minority of cases, they are not specifically mentioned in 


the Commentary to each Article in Chapter 5 where they may apply. However, when the exception applies 


the Commentary should be interpreted in light of and consistent with the exception. 


Article 5.1.2 


10. Article 5.1.2 sets out the formula for computing the Net GloBE Income of a jurisdiction. The formula 


defines the Net GloBE Income of a jurisdiction as the positive amount, if any, obtained by subtracting 


GloBE Losses for the Fiscal Year of all Constituent Entities located in a jurisdiction from the GloBE Income 


for the Fiscal Year of all those Constituent Entities. The calculation does not include the GloBE Income or 


Losses of an Investment Entity, as noted in Article 5.1.3. 


11. If the GloBE Losses of the Constituent Entities equal or exceed GloBE Income of the Constituent 


Entities located in that jurisdiction, there is no Net GloBE Income under Article 5.1.2, and therefore, there 


can be no Top-up Tax computed under Article 5.2 with respect to the jurisdiction. Consequently, the ETR 


for the jurisdiction need not be computed. Note, however, there may be cases in which Top-up Tax is 
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determined under Article 4.1.5 for a jurisdiction that has a Net GloBE Loss. See the Commentary to 


Article 4.1.5. 


Article 5.1.3 


12. As noted above, Article 5.1.3 provides that the Adjusted Covered Taxes and GloBE Income or 


Loss of Investment Entities located in a jurisdiction are excluded from the jurisdictional ETR computation. 


The exception in Article 5.1.3 extends also to Insurance Investment Entities. This exclusion is necessary 


because an Investment Entity or an Insurance Investment Entities that is controlled by the MNE Group can 


be included in the GloBE Rules, but such an Investment Entity or Insurance Investment Entity would be 


subject to the special rules in Chapter 7. (The scope of the Excluded Entity definition in Article 1.5 applies 


only to an Investment Entity that is the UPE or that satisfies the requirements of Article 1.5.2) Article 5.1.3 


helps to maintain the tax neutrality of controlled Investment Entities under the GloBE Rules and facilitates 


the application of the special rules in Chapter 7 to income earned by an MNE Group through an Investment 


Entity or an Insurance Investment Entities. When necessary, the ETR of Investment Entities and Insurance 


Investment Entities is computed separately pursuant to Article 7.4. 


13. The rule in Article 5.1.3 is not relevant in the case of an Investment Entity or an Insurance 


Investment Entity that is a Tax Transparent Entity because its income and taxes are allocated to 


Constituent Entity-owners, Permanent Establishments, or unrelated persons under Article 3.5.3 and 


Article 4.3.2. 


Article 5.2 - Top-up Tax 


14. Article 5.2 sets out the rules for determining the amount of Top-up Tax that is due with respect to 


a jurisdiction and how such Top-up Tax is allocated amongst the LTCEs located in that jurisdiction. The 


rules in Article 5.2.1 first determine the Top-up Tax Percentage, which is the rate needed to bring the tax 


rate on the Excess Profit for the jurisdiction up to the Minimum Rate. Article 5.2.2 then determines the 


amount of Excess Profit that is subject to the Top-up Tax Percentage, and Article 5.2.3 uses these two 


computations to compute the amount of Top-up Tax that is arises with respect to an MNE’s operations in 


that jurisdiction. Once the Top-up Tax amount has been computed, Article 5.2.4 operates to allocate the 


Top-up Tax to Constituent Entities located in the jurisdiction. Lastly, Article 5.2.5 provides a special rule 


for dealing with Top-up Tax determined under Article 5.4.1 for a year in which there is no Net GloBE Income 


for the jurisdiction. 


Article 5.2.1 


15. Article 5.2.1 sets out the formula for computing the Top-up Tax Percentage for each jurisdiction. 


The Top-up Tax Percentage for a jurisdiction is equal to the percentage point excess of the Minimum Rate 


over the ETR determined for the jurisdiction under Article 5.1 for the Fiscal Year. For this purpose, the 


percentage point excess of the Minimum Rate over the ETR is the positive difference, if any, between the 


Minimum Rate and the ETR of the jurisdiction, expressed as a percentage. For instance, assume a 


jurisdiction where the ETR is 8.18%, the Top-up Tax Percentage is equal to 6.82% (= 15% - 8.18%). 


15.1. The Top-up Tax Percentage for a jurisdiction can in some circumstances exceed the Minimum 


Rate. This can occur when the MNE Group’s operations in a jurisdiction are profitable for GloBE purposes, 


i.e. the jurisdiction has GloBE Income, but the MNE Group determines a negative amount of Adjusted 


Covered Taxes for the jurisdiction. Applying the formula in Article 5.2.1 to a jurisdiction with a negative 


jurisdictional ETR results in a Top-up Tax Percentage in excess of the Minimum Rate. For instance, 


assume a jurisdiction where the ETR is -4%, the Top-up Tax Percentage is equal to 19% (= 15% - (-4%)).  
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15.2. When the Top-up Tax Percentage exceeds the Minimum Rate due to a negative amount of 


Adjusted Covered taxes, the Inclusive Framework has agreed that an MNE Group shall apply the Negative 


Tax Expense administrative procedure described below. The rationale justifying Negative Tax Expense 


administrative procedure set out in the Commentary to Article 4.1.5 apply equally in the context of Article 


5.2.1. However, the procedure is mandatory under Article 5.2.1 to ensure that the Substance-based 


Income Exclusion for the Fiscal Year eliminates only the Top-up Tax attributable to the GloBE Income that 


the exclusion removed from Excess Profits and does not also eliminate the Top-up Tax attributable to the 


permanent difference that caused the excess negative tax expense.  


15.3. An MNE Group that applies the Negative Tax Expense administrative procedure shall exclude the 


Negative Tax Expense from its aggregate Adjusted Covered Taxes computed for the Fiscal Year and 


establish an Excess Negative Tax Expense Carry-forward. The Negative Tax Expense for a Fiscal Year in 


which the MNE Group has a Top-up Tax Percentage for a jurisdiction that exceeds the Minimum Rate due 


to negative Adjusted Covered Taxes is equal to the amount of negative Adjusted Covered Taxes. For 


instance, if a MNE Group has GloBE Income of 100 in a jurisdiction and Adjusted Covered Taxes of -5, 


the Negative Tax Expense is -5.  


15.4. The Excess Negative Tax Expense Carry-forward must be utilised in all relevant subsequent 


computations of the jurisdictional ETR.  


15.5. Should an MNE Group dispose of one or more Constituent Entities in a jurisdiction in which it has 


applied the Negative Tax Expense administrative procedure, the Negative Tax Expense shall remain an 


attribute of the transferor group. The MNE Group shall maintain a record of the outstanding balance of the 


carry-forward. If the MNE Group disposes of all Constituent Entities in a jurisdiction and re-acquires or 


establishes Constituent Entities in that jurisdiction in a subsequent Fiscal Year, the balance of the Excess 


Negative Tax Expense Carry-forward shall be taken into account in determining the Adjusted Covered 


Taxes for the jurisdiction beginning with such Fiscal Year. 


16. For purposes of the GloBE Rules, a jurisdiction is considered a Low-Tax Jurisdiction in respect of 


the MNE Group and the Constituent Entities located in the jurisdiction are considered LTCEs when the 


ETR is below the Minimum Rate. If the ETR equals or exceeds the Minimum Rate, there is no Top-up Tax 


Percentage for the jurisdiction and none of the Constituent Entities located in the jurisdiction will be 


considered LTCEs. 1 


Article 5.2.2 


17. Article 5.2.2 sets out the formula for determining the Excess Profit for a jurisdiction. The Excess 


Profit is the amount of profit, determined on a jurisdictional basis, upon which the Top-up Tax is levied. 


The Excess Profit for the jurisdiction is the amount remaining after applying a Substance-based Income 


Exclusion (as determined under Article 5.3) for the jurisdiction. Where a taxpayer elects not to apply the 


Substance-based Income Exclusion, the Excess profit is equal to the Net GloBE Income for the jurisdiction. 


If the Substance-based Income Exclusion for the jurisdiction equals or exceeds the Net GloBE Income for 


the jurisdiction, there will be no Excess Profit, and thus no Top-up Tax computed for that year unless there 


is Additional Current Top-up Tax for that Fiscal Year. 


18. The Excess Profit formula incorporates the Substance-based Income Exclusion into the 


jurisdictional blending model. The Substance-based Income Exclusion for the jurisdiction is the 


aggregation of the exclusions computed for each Constituent Entity located in the jurisdiction. The amount 


computed for a Constituent Entity is not limited by the GloBE Income of the Entity. Thus, if a Constituent 


Entity incurs a loss or has very little profit for the Fiscal Year, its Substance-based Income Exclusion may 


nonetheless exclude the profit of other Constituent Entities in the jurisdiction from the reach of the Top-up 


Tax.  
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Article 5.2.3 


19. Article 5.2.3 provides the formula for computing the Jurisdictional Top-up Tax. This formula is built 


on the Top-up Tax Percentage computed under Article 5.2.1 and the Excess Profit computed under 


Article 5.2.2. The Top-up Tax Percentage is multiplied by the Excess Profit of the jurisdiction for the Fiscal 


Year. The product of that computation is then increased by any Additional Current Top-up Tax computed 


under Article 4.1.5 and Article 5.4.1 for the Fiscal Year and reduced (but not below zero) by any Qualified 


Domestic Minimum Top-up Tax in order to arrive at the Jurisdictional Top-up Tax. As explained in more 


detail in the Commentary to Article 5.4, the Additional Current Top-up Tax is an amount of Top-up Tax 


added to the current year that is attributable to certain re-calculations of the Top-up Tax in previous years. 


The amount of Additional Current Top-up Tax for a jurisdiction must be computed before any reduction by 


a Qualified Domestic Minimum Top-up Tax. However, if the Top-up Tax for the jurisdiction is zero due to 


the application of a Qualified Domestic Minimum Top-up Tax, Top-up Tax does not need to be allocated 


among Constituent Entities in the jurisdiction under Articles 5.2.4, 5.2.5, or 5.4.3. 


20. Any tax payable pursuant to a Qualified Domestic Minimum Top-up Tax is taken into account at 


this point in the computation so as to give full credit in the GloBE Top-up Tax computation. Thus, tax 


payable pursuant to a Qualified Domestic Minimum Top-up Tax can offset the Top-up Tax (including any 


Additional Current Top-up Tax calculated for the Fiscal Year) that would have been computed under 


Article 5.2.3 for the Fiscal Year absent the Qualified Domestic Minimum Top-up Tax. A jurisdiction is not 


required to adopt a Qualified Domestic Minimum Top-up Tax under the common approach. But if it does, 


the Qualified Domestic Minimum Top-up Tax will in many cases reduce the Top-up Tax to nil under 


Article 5.2.3. The amount of a Qualified Domestic Minimum Top-up Tax may be different from that 


determined under the GloBE Rules as a result of different applicable accounting standards as permitted 


by the definition of Qualified Domestic Minimum Top-up Tax in Article 10.1. This difference may result in 


an amount of Qualified Domestic Minimum Top-up Tax in excess of the amount of Top-up Tax that would 


otherwise be computed under Article 5.2.3. The amount of any excess, however, will not reduce the Top-


up Tax under the GloBE Rules below zero or result in a refund of, or credit against future, Top-up Tax 


under the GloBE Rules.  


20.1. For purposes of Article 5.2.3, the amount of the “Qualified Domestic Minimum Top-up Tax payable” 


shall be equal to the amount accrued by the Constituent Entities in the jurisdiction in respect of the QDMTT 


for the Fiscal Year, except that such amount shall not include any amount of QDMTT that: 


a. the MNE Group directly or indirectly challenges in a judicial or administrative proceeding; or 


b. the tax authority of the jurisdiction has determined is not assessable or collectible based on 


constitutional grounds or other superior law or based on a specific agreement with the government 


of the QDMTT jurisdiction limiting the MNE Group’s tax liability, such as a tax stabilization 


agreement, investment agreement, or similar agreement. 


Any QDMTT that was not included in QDMTT payable pursuant to this paragraph shall be included in 


QDMTT payable for the Fiscal Year to which it relates when such amount is paid and no longer contested 


by the MNE Group. 


20.2. For example, if the MNE Group computes a QDMTT of EUR 120x for the jurisdiction, but claims 


that under its stabilization agreement with the government of the jurisdiction its total tax liability in the 


jurisdiction cannot exceed EUR 100x and therefore it is not liable for EUR 20x of Top-up Tax under the 


QDMTT. The 20x is not considered QDMTT payable under Article 5.2.3 because that is the amount 


challenged based on the stabilization agreement. If instead, the MNE Group challenges the full EUR 120x 


liability based on its stabilization agreement, the amount of QDMTT payable is zero under Article 5.2.3. 


20.3 The Inclusive Framework will consider further Administrative Guidance to clarify the meaning of 


paid or payable in the context of this guidance and to address cases where the QDMTT is not paid within 


four Fiscal Years or not payable under the GloBE Rules and develop a mechanism of re-computation with 
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the purpose of providing guidance that minimizes the potential for double taxation and double non-taxation 


under the GloBE Rules. 


Article 5.2.4 


21. Article 5.2.4 allocates the Jurisdictional Top-up Tax computed for a Low-Tax Jurisdiction among 


the Constituent Entities in the jurisdiction. Because the Jurisdictional Top-up Tax is computed in 


Article 5.2.3 by reference to the Net GloBE Income, it is allocated only to Constituent Entities that have 


GloBE Income for the Fiscal Year; none is allocated to Constituent Entities with GloBE Losses. The 


allocation only to Constituent Entities that have GloBE Income is accomplished through an allocation key 


based on the ratio of each Constituent Entity’s GloBE Income for the Fiscal Year to the sum of the GloBE 


Income of all Constituent Entities located in the jurisdiction that have GloBE Income for the Fiscal Year. 


22. Although Top-up Tax is computed on a jurisdictional basis, the IIR charging provisions in Chapter 2 


are based on the Parent Entity’s rights to the profits of specific LTCEs. The allocation of Top-up Tax among 


LTCEs under Article 5.2.4 facilitates the application of the IIR by Parent Entities other than the UPE. 


POPEs and some Intermediate Parent Entities do not have the same Ownership Interests in the profits of 


an LTCE as the UPE. If there are multiple LTCEs in the Low-Tax Jurisdiction, the Top-up Tax of each 


LTCE would be allocable in different proportions to Parent Entities with different Ownership Interests 


percentages in the various LTCEs. If, however, the UPE is applying an IIR and all of the LTCEs are wholly-


owned, all of the Top-up Tax computed for the jurisdiction is allocable to the UPE under Chapter 2 and 


therefore, as a practical matter, the UPE does not need to make the allocation among LTCEs under 


Article 5.2.4. The allocation of Top-up Tax to specific LTCEs also facilitates application of the UTPR, 


particularly in cases where part of an LTCE’s Top-up Tax is subject to an IIR and the remainder is subject 


to the UTPR.  


Article 5.2.5 


23. Article 5.2.5 addresses situations where Additional Current Top-up Tax is computed for a 


jurisdiction under Article 5.4.1 and the jurisdiction does not have Net GloBE Income for the Fiscal Year. As 


a matter of convenience, Article 5.2.4 generally allocates Additional Current Top-up Tax computed under 


Article 5.4.1 along with Top-up Tax computed for the Fiscal Year among LTCEs under Article 5.2.4 based 


on the GloBE Income of such Entities. The charging provisions under Article 2.2 allocate Top-up Tax from 


LTCEs to Parent Entities based on the Parent Entity’s allocable share of their GloBE Income. Where a 


jurisdiction lacks Net GloBE Income in the current year, it is more appropriate to allocate Additional Current 


Top-up Tax based on the GloBE Income of the Constituent Entities in the relevant previous years because 


all of the Top-up Tax was calculated by reference to the Net GloBE Income of those years. Where the UPE 


is subject to an IIR, the LTCEs are wholly-owned, and there is no POPE in the MNE Group, allocation of 


Top-up Tax based on the facts of different Fiscal Years will make no difference in the end because all of 


the Top-up Tax of all Constituent Entities in a jurisdiction would be allocated to the UPE. 


24. Additional Current Top-up Tax attributable to the operation of Article 4.1.5 is not allocated pursuant 


to Article 5.2.5. Such Additional Current Top-up Tax is allocated separately under Article 5.4.3.  


Article 5.3 - Substance-based Income Exclusion 


25. The policy rationale behind a formulaic, substance-based carve-out, based on payroll and tangible 


assets is to exclude a fixed return for substantive activities within a jurisdiction from the application of the 


GloBE Rules. The use of Payroll and Tangible Assets as indicators of substantive activities is justified 


because these factors are generally expected to be less mobile and less likely to lead to tax-induced 
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distortions. Conceptually, excluding a fixed return from substantive activities focuses GloBE on “excess 


income”, such as intangible-related income, which is most susceptible to BEPS risks.  


26. The Substance-based Income Exclusion set out in Article 5.3 only affects those MNE Groups with 


operations in jurisdictions that are taxed below the Minimum Rate. Further, because the potential benefit 


is limited to a routine return and considering the computational rules of the Top-up Tax, the design avoids 


any tax induced distortions of investment decisions. 


Article 5.3.1 


27. Article 5.3.1 explains the role of the Substance-based Income Exclusion in the computation of 


Excess Profits and Top-up Tax under Article 5.2. The exclusion is subtracted from the Net GloBE Income 


in the jurisdiction in order to arrive at a measure of Excess Profit. If the exclusion determined for a Fiscal 


Year exceeds the Net GloBE Income of the jurisdiction for that year, there will be no Excess Profit, and 


thus no Top-up Tax computed for that year unless there is Additional Current Top-up Tax for that Fiscal 


Year. The excess of the Substance-based Income Exclusion over the Net GloBE Income of the jurisdiction 


for a Fiscal Year cannot be carried forward or backward to reduce the Net GloBE Income of another Fiscal 


Year. 


28. The Substance-based Income Exclusion applies by default to each jurisdiction in which the MNE 


Group operates. However, an MNE Group is permitted to annually elect out of the requirement to apply 


the exclusion on a jurisdiction-by-jurisdiction basis. The election not to apply the exclusion is provided 


because some MNE Groups may consider that the burden of computing the amount of the exclusion for a 


particular jurisdiction outweighs the potential benefits of the exclusion in that jurisdiction.  


29. The election not to apply the exclusion is made by the Filing Constituent Entity and it is made on 


a jurisdiction-by-jurisdiction basis. The Filing Constituent Entity makes the election by filing a GloBE 


Information Return that computes Excess Profits consistent with the election, i.e. by not subtracting an 


exclusion amount from the Net GloBE Income of the jurisdiction. An explicit affirmative statement that the 


election is being made for a jurisdiction is not necessary. An election not to apply the exclusion for a Fiscal 


Year cannot be revoked after a GloBE Information Return for that Fiscal Year has been filed consistent 


with the election. However, the MNE Group is not bound to make the election for the same jurisdiction in 


any subsequent Fiscal Year. Thus, an MNE Group that elects not to apply the Substance-based Income 


Exclusion for a jurisdiction in one year may apply the exclusion in the following Fiscal Year. 


29.1. An MNE Group is allowed to claim only a subset of its total Eligible Payroll Costs and Eligible 


Tangible Assets when calculating its Substance-based Income Exclusion. The MNE Group is not required 


to calculate the maximum allowable amount of Eligible Payroll Costs and Eligible Tangible Assets in order 


to make any claim for Substance-based Income Exclusion whatsoever. 


Article 5.3.2 


30. Article 5.3.2 provides that the Substance-based Income Exclusion is comprised of two 


components – the payroll carve-out and the tangible asset carve-out. The Commentary below elaborates 


on these components, starting with the payroll carve-out and then turning to the tangible asset carve-out.  


Article 5.3.3 


31. The payroll carve-out subtracts from the Net GloBE Income of a jurisdiction a fixed return on 


activities performed in that jurisdiction calculated by reference to the Constituent Entity’s employment 


costs. The payroll carve-out design recognises a Constituent Entity’s payroll expense as an appropriate 


proxy for substantive activities carried out by employees of the MNE Group in the relevant jurisdiction. In 


applying the payroll carve-out, it is necessary to identify relevant employees (Eligible Employees), the 
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location of those employees, and the relevant payroll expenses of those Eligible Employees (Eligible 


Payroll Costs).  


Eligible Employees 


32. For the purposes of the payroll carve-out, Article 10.1 defines Eligible Employees as employees, 


including part-time employees, of a Constituent Entity and independent contractors participating in the 


ordinary operating activities of the MNE Group under the direction and control of the MNE Group. This 


definition is consistent with CbCR and avoids what would otherwise be a difficult line-drawing exercise of 


distinguishing an employee from an independent contractor (OECD, 2015[6]).2 For purposes of the payroll 


carve-out, independent contractors include only natural persons and may include natural persons who are 


employed by a staffing or employment company but whose daily activities are performed under the 


direction and control of the MNE Group. Independent contractors do not include employees of a corporate 


contractor providing goods or services to the Constituent Entity. 


Jurisdiction where employee carries out its activities 


33. The payroll carve-out is computed on a jurisdictional basis and is based on the Eligible Payroll 


Costs of Eligible Employees that perform activities in the jurisdiction where the Constituent Entity employer 


is located. Employees will generally perform their activity in the jurisdiction where the Constituent Entity 


employer is located (employer’s jurisdiction). However, in certain cases the employee may also perform 


work for their employer outside the employer’s jurisdiction.  


33.1. Where the employee undertakes more than 50% of their activities for the MNE Group during the 


relevant period within the jurisdiction of the Constituent Entity employer, the Constituent Entity will be 


entitled to the full payroll carve-out with respect to that employee. Where the employee undertakes 50% 


or less of their activities for the MNE Group during the relevant period within the jurisdiction of the 


Constituent Entity employer, the Constituent Entity will only be entitled to the proportion of the payroll 


carve-out attributable to the employee’s working time spent within the jurisdiction of the Constituent Entity 


employer. For example, if the Eligible Employee spends only 30% of their working time in the jurisdiction 


of their Constituent Entity employer, then the Constituent Entity is only able to claim 30% of the payroll 


carve-out with respect to that Eligible Employee. 


Eligible Payroll Costs 


34. The payroll carve-out takes a broad approach to determining Eligible Payroll Costs based on a 


general test of whether the expenditure of the employer gives rise to a direct and separate personal benefit 


to the employee. Article 10.1 defines a Constituent Entity’s Eligible Payroll Costs to include expenditures 


for salaries and wages as well as for other employee benefits or remuneration such as medical insurance, 


payments to a Pension Fund or other retirement benefits, bonuses and allowances payable to Eligible 


Employees, and stock-based compensation. The amount of Eligible Payroll Cost for stock-based 


compensation is that included in the relevant financial accounts used to determine the Constituent Entity’s 


payroll carve-out and is not impacted by an election under Article 3.2.2. Eligible Payroll Costs also includes 


payroll taxes (or other employee expense-related taxes such as fringe benefits taxes), as well as employer 


social security contributions.  


35. Consistent with the broad approach for determining Eligible Payroll Costs, the payroll carve-out is 


based on the total amount of the payroll expenditures accrued in the financial accounts for the Fiscal Year, 


except for payroll expenses capitalised into the carrying value of Eligible Tangible Assets subject to the 


Tangible Assets carve-out. Payroll expenditures capitalized into Eligible Tangible Assets will be taken into 


account in the Tangible Assets carve-out. Payroll expenditures that are capitalised to other Tangible 


Assets, including inventory, are included in Eligible Payroll Costs.  
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36. The payroll carve-out computation shall not include the payroll costs attributable to a Constituent 


Entity’s International Shipping Income and Qualified Ancillary International Shipping Income under 


Article 3.3. Payroll costs attributable to a Constituent Entity’s excess income over the cap for Qualified 


Ancillary International Shipping Income under Article 3.3.4 are included in the payroll carve-out 


computation (given that such excess income would not qualify for the exclusion from the GloBE Rules, 


allowing the associated Substance-based Income Exclusion is warranted). The amount of payroll cost 


attributable to International Shipping Income and to Qualified Ancillary International Shipping Income that 


is excluded shall be determined under the same principles set out in Article 3.3.5. The payroll which is 


directly allocable to the International Shipping Income and Qualified Ancillary International Shipping that is 


within the cap under Article 3.3.4 shall be excluded. Payroll expense that cannot be directly allocated shall 


be allocated between a Constituent Entity’s International Shipping Income, Qualified Ancillary International 


Shipping Income, and other income on a formulaic basis in proportion to its revenues from international 


shipping over its total revenues. 


36.1. The payroll carve-out computation shall not include an amount of Eligible Payroll Cost attributable 


to the income excluded from the GloBE Income of the UPE under Article 7.2.1. Where the UPE of an MNE 


Group makes a distribution which is subject to a Deductible Dividend Regime (and other conditions are 


met), an amount of GloBE Income can be excluded from the GloBE Income of that UPE under Article 7.2.1. 


To the extent such an exclusion occurs, there will be a proportionate reduction in the Eligible Payroll Costs 


of the UPE. The reduction will be equal to the total Eligible Payroll Costs of the UPE multiplied by the ratio 


of the GloBE Income excluded under Article 7.2.1 to the total GloBE Income determined for the UPE 


(before the Article 7.2.1 exclusion). This adjustment will be equivalent to that made under Article 5.3.7(b). 


Further, the Eligible Payroll Costs of any other Constituent Entity located in the jurisdiction that is subject 


to the Deductible Dividend Regime shall be reduced in proportion to its GloBE Income that is excluded 


under Article 7.2.3 compared to its total GloBE Income. 


Article 5.3.4 


37. The tangible asset carve-out subtracts from the Net GloBE Income of a jurisdiction a fixed return 


on the carrying value of Eligible Tangible Assets located in that jurisdiction. Eligible Tangible Assets include 


the carrying value of property, plant and equipment, natural resources, and a lessee’s right-of-use assets 


that are located in the jurisdiction in which the Constituent Entity is located. Including a broad range of 


tangible assets in the carve-out base recognises that all such assets are indicative of substantive activities. 


Moreover, it helps to level the playing field across industries that use varying types of tangible assets in 


their business. Including leased tangible assets neutralises the difference between owning and leasing 


assets and recognises that the business decision to own or lease typically has no bearing on the intensity 


of substantive activities. The section below provides more details on each category of included tangible 


assets and excluded assets3. 


Jurisdiction where asset is located 


38. The tangible asset carve-out requires that the tangible assets are located in the same jurisdiction 


as the Constituent Entity that owns them or, in the situation where the tangible asset falls into categories 


(c) or (d), in the same jurisdiction as the Constituent Entity that holds the right-of-use of the asset. It is 


expected that, in most cases, the tangible asset will be located in the same jurisdiction as the Constituent 


Entity that owns or leases the asset. However, under specific circumstances, the nature of the asset and 


the way it is used may be such that it is not located in any jurisdiction or is located in multiple jurisdictions 


(e.g. an aircraft of an international airline) at different times during the Fiscal Year.  


38.1. Where the tangible asset is located within the jurisdiction of its Constituent Entity owner (or lessee, 


if applicable) more than 50% of the time during the relevant period, the Constituent Entity will be entitled 


to the full tangible asset carve-out with respect to that asset. Where the tangible asset is located within the 
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jurisdiction of its Constituent Entity owner (or lessee, if applicable) 50% or less of the time during the 


relevant period, the Constituent Entity will only be entitled to the tangible asset carve-out in proportion to 


the time the asset was located within the jurisdiction of the Constituent Entity owner (or lessee, if 


applicable). 


Paragraph (a) - Property, plant and equipment 


39. Property, plant and equipment are tangible assets that are held for use in the production or supply 


of goods or services or for administrative purposes and are expected to be used during more than one 


period. Assets in this category include: buildings, machinery, computers and other office equipment, motor 


vehicles, furniture and fixtures, and land.  


Paragraph (b) - Natural resources 


40. Natural resources include oil and gas deposits, timber tracts and mineral deposits. These assets 


are accounted for similarly to depreciable property, plant and equipment. That is, natural resources are 


initially recognised at cost, including acquisition, exploration-related, and restoration costs. After initial 


recognition, the asset is carried at its cost less any accumulated depletion and any accumulated 


impairment losses, i.e. the cost model.4 Depletion allocates the cost of natural resources to the extracted 


mineral or severed timber and has a number of similarities to depreciation accounting. Because the 


usefulness of a natural resource is generally directly related to the amount of resources extracted, the units 


of production method is widely used to calculate depletion. Service life is therefore the estimated amount 


of resources to be extracted, e.g. tons of minerals or barrels of oil. 


Paragraph (c) - Right-of-use Tangible Assets 


41. A carve-out based on the ownership of tangible assets would lead to a difference between owning 


and leasing assets. In order to avoid this distortion, the carve-out includes the carrying value of a leased 


tangible asset, including buildings and land, in the same way as property, plant and equipment owned by 


the Constituent Entity. 


42. In a lease arrangement a lessee recognises a “right-of-use” asset on its balance sheet 


representing its right to use the underlying asset and a lease liability representing its obligation to make 


lease payments. A right-of-use asset may arise in connection with the use of an asset owned by the 


government or a private party. A lessee accounts for right-of-use assets similarly to an owner of property, 


plant and equipment. Specifically, a lessee initially recognises right-of-use assets based on the present 


value of the lease payments, and subsequently recognises depreciation and impairment losses i.e. the 


cost model.5 For purposes of Article 5.3.4, a right-of-use asset in respect of tangible asset will be treated 


the same as ownership of the tangible asset notwithstanding variations in the treatment of the asset in the 


financial accounts. 


Property held for lease 


43. Financial accounting distinguishes between finance leases and operating leases. Under a finance 


lease the lessor is treated, in effect, as transferring the underlying assets, which may be tangible assets, 


to the lessee in exchange for a receivable, which is not a tangible asset. In such cases, the lessor no longer 


has the carrying value of tangible assets in its financial accounts. The lessee will in most cases create a 


“right-of-use” asset in its financial accounts, which reflects its right to use the tangible property during the 


term of the lease. The GloBE Rules treat a “right-of-use” asset as tangible asset if the underlying asset 


itself is tangible. Thus, the lessee will be permitted to include the accounting carrying value of its right-of-


use asset in calculating its SBIE. In a finance lease, the right-of-use asset will be substantially similar in 
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amount to what the carrying value of the asset would have been if the asset had been purchased instead 


of leased. 


43.1. Under an operating lease, the lessor may have a receivable in respect of the lease but continues 


to account for the underlying assets in its financial accounts and on its balance sheet. Depending upon the 


term of the lease, the lessee may still account for its interest in the leased asset as a “right-of-use” asset, 


which may be included in the lessee’s Eligible Tangible Assets if the underlying property is a tangible asset 


and located in the same jurisdiction as the lessee. Thus, for GloBE purposes, the financial accounts of 


both the lessor and lessee recognise an asset that could qualify as an Eligible Tangible Asset but for the 


rule that excludes assets held for lease from the scope of Eligible Tangible Assets. If a lessee (including a 


lessee that is a Constituent Entity of the same MNE Group as the lessor) does not recognise a right-of-use 


asset with respect to a leased asset in its financial accounts, the lessee cannot create a fictional or 


hypothetical right-of-use asset for purposes of the GloBE Rules. This may happen where the lease is a 


short-term lease (a term of 12 months or less) or the value of the lease is not material. 


43.2. As applied to a finance lease, this rule reflects the fact that the lessor is not actively using the 


underlying asset to earn income, but instead is providing financing in respect of the asset. It is therefore 


not a reliable measure of substantive activities of the lessor in a jurisdiction. 


43.3. In an operating lease, however, the lease or rental period is often substantially less than the 


productive life of the asset. It is less clear that assets subject to consecutive operating leases over their 


productive life are not actively used in a business. In some cases, the assets may be used in a business 


that could be considered primarily a service, such as a hotel or short-term automobile rental. 


43.4. The exclusion of property held for lease prevents two separate MNE Groups or two Constituent 


Entities of the same MNE Group from claiming SBIE in respect of the same item of tangible property. In a 


finance lease, the lessee can take the full value of the property into account based on its right-of-use asset. 


However, in the case of an operating lease, the lessee’s right of use asset will often be far less than the 


lessor’s carrying value of the asset, meaning that there would typically not be a complete duplication under 


an operating lease. 


43.5. The Inclusive Framework has determined that in the case of an operating lease, the lessor will be 


allowed to take a portion of the carrying value of an asset subject to an operating lease into account in 


determining its Eligible Tangible Asset if the asset is located in the same jurisdiction as the lessor. The 


amount allowed is equal to the excess, if any, of the lessor’s average carrying value of the asset determined 


at the beginning and end of the Fiscal Year over the average amount of the lessee’s right of use asset 


determined at the beginning and end of the Fiscal Year. By allowing only the excess of the carrying value 


over the right-of-use asset, the lessor is prevented from also claiming SBIE in respect of the same asset 


value that is included in the lessee’s SBIE computation. If the lessee is not a Constituent Entity, the lessee’s 


right-of-use asset for this purpose shall be equal to the un-discounted amount of payments remaining due 


under the lease, including any extensions that would be taken into account in determining a right-of-use 


asset under the financial accounting standard used to determine the Financial Accounting Net Income or 


Loss of the lessor. In the case of a short-term rental asset, for example a hotel room or rental car, the 


lessee’s right-of-use asset shall be deemed to be nil. A short-term rental asset is an asset that is regularly 


leased several times to different lessees during the Fiscal Year and the average lease period, including 


any renewals and extensions, with respect to each lessee is 30 days or less.  


43.6. The carrying value of Eligible Tangible Assets is determined after taking into account elimination 


entries for intercompany sales. The carrying value of Eligible Tangible Assets that are subject to a finance 


lease or an operating lease between two Constituent Entities located in the same jurisdiction is determined 


after taking into account elimination entries in consolidation for the intercompany lease. Consequently, the 


lessee in an intercompany operating lease will not have a right-of-use asset and the lessor’s carrying 


values for purposes of preparing the Consolidated Financial Statements are used to compute its carveout. 
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Dual use assets 


43.7. When a lessor leases a substantial part of an Eligible Tangible Asset to a lessee and retains the 


residual part of the asset for its own use, e.g., leasing some floors or the parking lot of a headquarters 


building, the carrying value of the asset must be allocated between the different uses of the property. For 


the lessor, the carrying value of an Eligible Tangible Asset shall be allocated between the leased part and 


the residual part based on a reasonable allocation key in respect of the assets (e.g., surface area of the 


building). The lessor shall take into account the carrying value of the Eligible Tangible Assets allocated to 


the residual part and may apply the guidance on the treatment of property subject to an operating lease in 


respect of the carrying value allocated to the leased part. 


Paragraph (d) - Licence or similar arrangements from the government to use immovable 


property or exploit natural resources 


44. Licences and similar arrangements from the government, such as leases or concessions, for the 


use of immovable property or the exploitation of natural resources are included in Eligible Tangible Assets 


where the use of the property entails significant investment in tangible property. These arrangements 


provide rights similar to right-of-use tangible assets. Accordingly, to the extent they represent rights to use 


immovable property or to exploit natural resources owned by a government, these assets are included in 


the definition of Eligible Tangible Assets for purposes of the tangible asset carve-out, irrespective of 


whether they are recorded, or treated, as an intangible asset in the financial accounts or under the financial 


accounting standard used in the Consolidated Financial Statements. However, to the extent a Constituent 


Entity treats the right to charge tolls or fees in connection with operation of the property that underlies the 


licence or similar right as an asset separate from the right to use the immovable property, for example as 


a separate service contract, such asset is not included in Eligible Tangible Assets.  


45. National or sub-national governments may grant rights to a Constituent Entity to use immovable 


property owned by the government in connection with the Entity’s business or to exploit natural resources 


that are owned by the government. This may occur, for example, in situations where the government may 


not be permitted by law to sell the property or those resources to private persons or businesses, although 


it is not limited to these situations. This is often the case in connection with infrastructure assets. For 


example, a government may engage a Constituent Entity to build infrastructure assets, such as a road, a 


bridge, a hospital, or an airport, that will be owned by the government when complete and grant the 


Constituent Entity a concession licence to use those the infrastructure assets in connection with the 


Constituent Entity’s toll road or bridge, hospital, or airport business for a period of years. The property that 


underlies the infrastructure concession licence is already owned by the government or will be owned by 


the government once it is constructed or improved. Similarly, a government may allow a Constituent Entity 


to extract and sell natural resources, such as minerals, timber, or oil and gas from a deposit, forest or 


reserve, that are owned by the government, and these rights are included in the Eligible Tangible Assets. 


The land under which the deposit, forest or reserve lies will continue to be owned by the government after 


the rights to exploit the natural resource expire. Finally, a licence or similar arrangement from the 


government for the use of part of a communications spectrum is a right to use immovable property included 


in the scope of Eligible Tangible Assets. In all of these cases, the Constituent Entity incurs costs to acquire 


the licence or similar right and will need to make significant investments in tangible assets to make 


productive use of the acquired rights. Accordingly, in such cases, the infrastructure concession licence, 


mineral rights, and licence to use a communications spectrum will be considered Eligible Tangible Assets, 


irrespective of whether they are recorded, or treated as, an intangible asset in the financial accounts or 


under the financial accounting standard used in the Consolidated Financial Statements. However, if the 


holder of the licence or arrangement from the government does not use the right in its own business and 


does not make significant investments in tangible property to exploit the rights granted, but instead re-


licences the rights to another person or Entity, the licence or similar arrangement is not an Eligible Tangible 


Asset. 
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Excluded assets 


46. The tangible asset carve-out computation excludes the carrying value of property (including land 


or buildings) held for investment, sale, or lease. While the carve-out generally seeks to recognise a broad 


range of tangible assets, an MNE Group should not be allowed to generate a larger carve-out by 


purchasing investment property in a jurisdiction. This risk is particularly relevant as it relates to buildings 


and land, which are commonly held as investments. To neutralise this risk, buildings and land that are held 


to earn rental income or for capital appreciation (or both), are excluded from the carve-out. The carve-out 


will still, however, take into account owner-occupied property that is directly or indirectly used in production 


or supply of goods and services. This rule is not expected to materially increase complexity or compliance 


costs because many accounting standards already require that such assets be identified and accounted 


for separately. For example, in the case of IFRS, investment properties are separately accounted for under 


IAS 40 – Investment Property (IFRS Foundation, 2022[2]).  


47. Similarly, an MNE Group should not be allowed to generate a larger carve-out via tangible assets 


whose carrying cost will be recovered principally through a sale transaction instead of through continuing 


use in the business. Since such assets are held for sale, not use, they are a poor proxy for substantive 


activities. Consequently, assets held for sale are excluded from the carve-out. In order to be considered 


held for sale, the asset must be available for immediate sale in its present condition subject only to terms 


that are usual and customary for sales of such assets and its sale must be highly probable. This rule is 


also not expected to materially increase complexity or compliance costs because many accounting 


standards already require that such assets be identified and accounted for separately. For example, in the 


case of IFRS, assets held for sale are separately accounted for under IFRS 5 – Non-current Assets Held 


for Sale and Discounting Operations (IFRS Foundation, 2022[2]).  


48. The tangible asset carve-out computation shall not include the carrying value of tangible assets 


attributable to the generation of a Constituent Entity’s International Shipping Income and Qualified Ancillary 


International Shipping Income that is within the cap under Article 3.3.4 (i.e. ships and other maritime 


equipment and infrastructure). The carrying value of tangible assets used in the generation of Qualified 


Ancillary International Shipping Income must be excluded in proportion to the excluded income, i.e. based 


on the ratio of Qualified Ancillary International Shipping Income within the cap to the total Qualified Ancillary 


International Shipping Income. 


48.1. The tangible asset carve-out computation shall not include the carrying value of Eligible Tangible 


Assets proportionately attributable to the income excluded from the GloBE Income of the UPE under Article 


7.2.1. Where the UPE of an MNE Group makes a distribution which is subject to a Deductible Dividend 


Regime (and other conditions are met), an amount of GloBE Income can be excluded from the GloBE 


Income of that UPE under Article 7.2.1. To the extent this occurs, there will be a proportionate reduction 


in the carrying value of the Eligible Tangible Assets of the UPE. The reduction will be equal to the total 


carrying value of Eligible Tangible Assets of the UPE multiplied by the ratio of the GloBE Income excluded 


under Article 7.2.1 to the total GloBE Income determined for the UPE (before the Article 7.2.1 exclusion). 


This adjustment will be equivalent to that made under Article 5.3.7(b). Further, the carrying value of Eligible 


Tangible Assets of any other Constituent Entity located in the jurisdiction that is subject to the Deductible 


Dividend Regime shall be reduced in proportion to its GloBE Income that is excluded under Article 7.2.3 


compared to its total GloBE Income. 


Article 5.3.5 


49. Article 5.3.5 sets out the rules for determining the carrying value of Eligible Tangible Assets for 


purposes of the tangible asset carve-out. The Article requires the MNE Group to determine the carrying 


value for purposes of the carve-out in conformity with the carrying value of the asset as recorded for 


purposes of preparing the Consolidated Financial Statements (i.e. after taking into account purchase 


accounting adjustments and elimination adjustments attributable to inter-company sales). The carrying 
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value of each asset for purposes of the carve-out is the average of the beginning and end of year carrying 


values. Thus, if an asset is acquired or disposed during the Fiscal Year, its carrying value at the beginning 


or end of the Fiscal Year will be zero. Because the zero carrying value is included in the computation of 


the average, the carve-out for assets acquired or disposed during the year will be based on half of the 


carrying value of asset at the end or beginning of the year. The consequence of taking into account 


purchase accounting adjustments in respect of Eligible Tangible Assets and ignoring inter-company sales 


adjustments is that the tangible asset carve-out is based on the cost of acquiring the assets from unrelated 


persons and reflects the MNE Group’s actual investment in the relevant assets. Failure to include purchase 


accounting adjustments would understate the actual investment and including inter-company sales could 


overstate or understate the actual investment.  


50. For financial accounting purposes, assets included in property, plant and equipment generally are 


initially recognised on the financial accounting balance sheet at their acquisition cost, including their 


purchase price and any costs directly attributable to bringing the asset to the location and condition 


necessary for it to be capable of operating in the manner intended by management. After initial recognition 


as an asset, an item of property, plant and equipment is carried on the balance sheet at its cost less any 


accumulated depreciation and any accumulated impairment losses (referred to as the “cost model”). 


Depreciation refers to the systematic allocation of the cost of an asset, less its residual or “salvage” value, 


over its useful life. An impairment loss is the amount by which the carrying amount of an asset exceeds its 


recoverable amount. Natural resources are also accounted for similarly to property, plant and equipment, 


except that the carrying value of natural resources is reduced by an allowance for depletion rather than 


depreciation. 


50.1. Where an impairment loss is recognised under the financial accounting standard used to prepare 


the Consolidated Financial Statements with respect to an Eligible Tangible Asset, the carrying value of that 


asset will be reduced at the end of the Reporting Fiscal Year to reflect that impairment loss. If a reversal 


of that impairment loss is recognised under that financial accounting standard, the carrying value of the 


Eligible Tangible Asset will be increased at the end of the Reporting Fiscal Year to reflect that reversal, but 


the reversal cannot increase the carrying value of the asset above the amount which would have been 


determined had there been no impairment loss recognised in prior years. Ordinarily, the adjustments 


described in this paragraph will be reflected in the carrying value of the relevant asset in the Constituent 


Entity’s financial accounts used to determine the Constituent Entity’s tangible asset carve-out. If they are 


not reflected in these financial accounts, the adjustments must be made to the carrying value of the relevant 


assets for purposes of determining the Substance-based Income Exclusion. 


51. Land is not subject to an allowance for depreciation. However, like property, plant and equipment, 


land is tested for impairment. In the case of land, an impairment could arise when, for example, the area 


where the land is located experiences a natural disaster such as flooding, an earthquake or a tornado. If 


the land is in fact impaired, an impairment loss is recognised and the carrying value of the land is reduced.  


52. As described in the Commentary to Article 3.2.1(d), certain accounting standards allow 


depreciation of property, plant and equipment based on the revaluation model. See, for example IAS 16 


(IFRS Foundation, 2022[2]). Under the revaluation model, assets are periodically re-valued and their 


carrying value increased or decreased accordingly in the financial accounts. Thus, such assets may be 


reflected in the financial accounts at a value above their acquisition cost. Absent a corrective measure the 


revaluation model would impact the quantum of the carve-out because carrying value of the assets is 


determined based on the revalued amount. This result is not appropriate because revaluation 


increases/decreases have no connection to substantive activities. Therefore, to eliminate the effect of the 


revaluation model for purposes of the carve-out, any increase in the value of an asset and any subsequent 


incremental increase in depreciation resulting from revaluation increases are disregarded. The result of 


this rule is that the carrying value of the asset never exceeds what it would have been without the 


revaluation. Such a result recognises that revaluation increases have no connection to incremental 
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substantive activities. It also eliminates a key difference across accounting standards: those that allow the 


revaluation model and those that do not.  


Article 5.3.6 


53. Article 5.3.6 provides rules applicable to the computation of the amount of Eligible Payroll Costs 


and Eligible Tangible Assets of a PE that is a Constituent Entity. This provision states that the Eligible 


Payroll Costs and the Eligible Tangible Assets of the PE are those included in its separate financial 


accounts. 


54. This provision follows the same mechanics as Articles 3.4.1 and 3.4.2. The Eligible Payroll Costs 


and Eligible Tangible Assets are those included in the financial accounts of the PE provided that such 


accounts are prepared in accordance with an Acceptable Financial Accounting Standard. If the PE does 


not have separate financial accounts or they are not prepared in accordance with an Acceptable Financial 


Accounting Standard, the amount of such Eligible Payroll Costs and Eligible Tangible Assets shall be 


computed as if a PE had separate financial accounts prepared in accordance with the accounting standard 


used in preparation of the Consolidated Financial Statements of the UPE.  


55. Furthermore, similar to Article 3.4.2, the Eligible Payroll Costs and Eligible Tangible Assets have 


to be adjusted to those that would have been attributed to a PE in accordance with the Tax Treaty or 


domestic tax law. In the case of PEs as defined by paragraph (c) of the definition in Article 10.1, the Eligible 


Payroll Costs and Eligible Tangible Assets have to be those that would have been attributed to the PE in 


accordance with Article 7 of the OECD Model Tax Convention and related provisions (OECD, 2017[1]). 


56. A condition included in this Article is that the employees and assets have to be located in the 


jurisdiction in which the PE is located. This condition is similar to the condition that applies to other 


Constituent Entities, and which is provided in Article 5.3.3 and Article 5.3.4. See Commentary under those 


articles for purposes of determining, respectively, the jurisdiction where the employees of a PE perform 


their activity and the jurisdiction where the tangible assets of a PE are located. Where the employees and 


assets attributed to the PE are not located in the jurisdiction in which it is located, the costs of such 


employees and assets are excluded from the computation of the Substance-based Income Exclusion.  


57. Furthermore, no Eligible Payroll Costs and Eligible Tangible Assets are attributed to a PE 


described in paragraph (d) of the definition in Article 10.1. 


58. The second sentence of Article 5.3.6 states that the Eligible Payroll Costs and Eligible Tangible 


Assets that are attributed to a PE are not taken into account in the Eligible Payroll Costs and Eligible 


Tangible Assets of its Main Entity. This ensures that such costs are not taken into account twice for 


purposes of computing the Substance-based Income Exclusion. Furthermore, where the GloBE Income or 


Loss of a PE is allocated to the Main Entity in accordance with Article 3.4.5, the Eligible Payroll Costs and 


Eligible Tangible Assets attributed to such PE remain in the jurisdiction where it is located and therefore 


are not attributed to the Main Entity.  


59. The last sentence of Article 5.3.6 states that the Eligible Payroll Costs and Eligible Tangible Assets 


of a PE whose income is excluded in accordance with Articles 3.5.3 and 7.1.4 are excluded from the 


Substance-based Income Exclusion. If the income is partly excluded, then a reduction to the Eligible Payroll 


Costs and Eligible Tangible Asset has to be made in the same proportion. This ensures that the Eligible 


Payroll Costs and Eligible Tangible Assets that are used to produce income that is excluded from GloBE 


Income are not taken into account to shelter income that is included in GloBE income. 
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Article 5.3.7 


60. Article 5.3.7 explains how Eligible Payroll Costs and Eligible Tangible Assets that are included in 


the financial statements of a Flow-through Entity are allocated properly among Constituent Entities. This 


provision follows the same mechanics as Article 3.5.1. 


61. As a preliminary step, the Eligible Payroll Costs and Eligible Tangible Assets attributed to a PE in 


accordance with Article 5.3.6 are removed and excluded from the allocation under Article 5.3.7. This is 


achieved by the phrase “not allocated under Article 5.3.6”. Article 5.3.7 then sets three different rules for 


different scenarios. 


Paragraph (a) 


62. Paragraph (a) covers the case where the Flow-through Entity (other than the UPE) is a Tax 


Transparent Entity. In this scenario, the Financial Accounting Net Income or Loss of the Flow-through 


Entity has been allocated to the Constituent Entity-owner under Article 3.5.1(b). Article 5.3.7(a) follows the 


same mechanics by allocating the Flow-through Entity’s Eligible Payroll Costs and Eligible Tangible Assets 


to its Constituent Entity-owner in the same proportion as the income or loss allocation. The phrase “in the 


same proportion” means that the same percentages apply with respect to the Financial Accounting Net 


Income or Loss, and the Eligible Payroll Costs and Eligible Tangible Assets when allocating them between 


a Flow-through Entity and its Constituent Entity-owners. This paragraph only applies if the Constituent 


Entity-owner and the employees and assets are located in the same jurisdiction.6 


Paragraph (b) 


63. The second scenario is where the Flow-through Entity is the UPE of the MNE Group. In this case, 


the Financial Accounting Net Income or Loss of the UPE is allocated to such Entity in accordance with 


Article 3.5.1(c). However, Article 7.1.1 excludes such income or loss provided that certain conditions are 


met. In this case, paragraph (b) allocates the Eligible Payroll Costs and Eligible Tangible Assets included 


in the UPE’s financial statements to the extent that they are not excluded from the GloBE income or loss 


in accordance with Article 7.1.1. In effect, there will be a proportionate reduction in the Eligible Payroll 


Costs and carrying value of the Eligible Tangible Assets of the UPE. The reduction will be equal to the total 


Eligible Payroll Costs and carrying value of Eligible Tangible Assets of the UPE (including any Eligible 


Payroll Costs and carrying value of Eligible Tangible Assets allocated to the UPE pursuant to Article 


5.3.7(a)) multiplied by the ratio of the GloBE Income excluded under Article 7.1.1 to the total GloBE Income 


determined for the UPE (before the Article 7.1.1 exclusion). Stated differently, the amount of Eligible Payroll 


Costs and Eligible Tangible Assets associated with the income excluded under Article 7.1.1 is not allocated 


to the UPE and is excluded from the Substance-based Income Exclusion computations in accordance with 


the next paragraph.  


Paragraph (c) 


64. The third rule states that all other Eligible Payroll Costs and Eligible Tangible Assets of the Flow-


through Entity not allocated under paragraphs (a) and (b) are excluded from the Substance-based Income 


Exclusion. This rule applies to the Eligible Payroll Costs and Eligible Tangible Assets associated with the 


Financial Accounting Net Income or Loss allocated to a Reverse Hybrid Entity. It also applies to the portion 


of the Eligible Payroll Costs and Eligible Tangible Assets associated with the Financial Accounting Net 


Income or Loss that has been excluded from the GloBE Income or Loss under Article 3.5.3 (attributable to 


non-members of an MNE Group) and under Article 7.1.1 (UPE Flow-through Entities). 
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Article 5.4 - Additional Current Top-up Tax 


65. Certain provisions of the GloBE Rules, ETR Adjustment Articles, require or permit a retroactive re-


calculation of the ETR and Top-up Tax for a previous Fiscal Year or Fiscal Years taking into account an 


adjustment to the Adjusted Covered Taxes or the Net GloBE Income (or both) for the year. For example 


Article 3.2.6 relating to disposition of Local Tangible Assets, require such re-calculations in connection with 


an election made by the MNE Group. The ETR Adjustment Articles are Articles 3.2.6, 4.4.4, 4.6.1, 4.6.4, 


and 7.3. When these provisions result in adjustments to the Adjusted Covered Taxes, the change will affect 


the ETR for one or more of the prior Fiscal Years. The rules for performing the necessary re-calculations 


for a prior year when required or permitted by an ETR Adjustment Article are set out in Articles 5.4.1 and 


5.4.2. Article 5.4.3 sets out a special rule for allocating Top-up Taxes that arise under Article 4.1.5. 


Article 5.4.1 


66. If the ETR of a jurisdiction is subject to an ETR Adjustment then Article 5.4.1 provides the 


mechanism for performing the re-calculations for the prior year. Article 5.4.1 treats any additional Top-up 


Tax computed in respect of those prior Fiscal Years as Additional Current Top-up Tax, which is allocated 


to Constituent Entities in the jurisdiction under Article 5.2. To avoid the complexity and administrative 


burden of requiring an amended GloBE Information Return and additional separate payment of Top-up 


Tax, the Additional Top-Up Tax is instead charged to the Fiscal Year in which the recalculation was 


performed. In this case Inclusive Framework members considered that the need to avoid compliance and 


administrative burdens outweighed competing considerations relating to accuracy in connection with the 


attribution of Top-up Tax based on changes in ownership interests of LTCEs between the prior year and 


the year the recalculation is undertaken.  


67. Article 5.4.1 is not intended to address ordinary mistakes in the computations under the GloBE 


Rules or adjustments to GloBE Income arising from an examination of a Constituent Entity’s application of 


the IIR or the UTPR. Such adjustments are not made on a prospective basis by including them in Additional 


Current Top-up Tax. For example, if an MNE Group erroneously excluded an item of income from the 


computation of its GloBE Income due to a misclassification of interest income as a dividend, it should follow 


the relevant administrative procedures for correcting such errors. This may entail filing an amended tax 


return to increase the amount of Top-up Tax payable in the jurisdiction. Similarly, if this error is discovered 


by the relevant tax authority on examination, the tax authority may adjust the GloBE tax liability in respect 


of the relevant Fiscal Year and apply its normal administrative procedures and rules, including assessment 


of interest or penalties, on that redetermination of tax liability. Stated differently, Article 5.4.1 applies only 


when there is an adjustment to a local tax item that has a follow-on effect on computations under the GloBE 


Rules, such as a transfer pricing adjustment that affects the income and tax liability of Constituent Entities 


in two or more jurisdictions.  


Article 5.4.2 


68. Article 5.4.2 provides a special rule for when there is additional Top-up Tax due as a result of a 


recalculation performed in accordance with Article 5.4.1 and there is no Net GloBE Income for the 


jurisdiction for the current Fiscal Year. This rule provides that the GloBE Income of the Constituent Entities 


in the jurisdiction shall be increased for the purposes of Article 2.2.2 in an amount equal to the additional 


Top-up Tax due divided by the Minimum Rate. For this purpose any GloBE Loss determined for the Fiscal 


Year is disregarded. This rule ensures that when a recalculation results in additional Top-up Tax that is 


payable in a Fiscal Year with no GloBE Income for a jurisdiction that there is still a mechanism in place by 


which the Top-up Tax that is owed can be allocated to Parent Entities that may be subject to an IIR. 
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Article 5.4.3 


69. Under Article 4.1.5, Top-up Tax may be due as a result of a negative Adjusted Covered Taxes 


Amount that represents a larger loss for the jurisdiction than the Expected Adjusted Covered Taxes 


Amount. As discussed in the Commentary to Article 4.1.5, this rule essentially requires that attributes 


resulting from permanent differences be paid for with additional Top-up Tax arising in the Fiscal Year in 


which the attribute is generated. This facilitates the continued alignment of GloBE deferred tax accounts 


with the accounts used for financial reporting purposes. Article 5.4.3 requires the allocation of the Top-up 


Tax arising as a result of such permanent differences to the Constituent Entity that generated the attribute 


resulting from the permanent difference.  


70. The following example illustrates the operation of Article 5.4.3. Assume in a Fiscal Year there are 


two Constituent Entities in Country C. Constituent Entity A reports a GloBE Loss of (100) and Adjusted 


Covered Taxes of (15) for GloBE purposes. Constituent Entity B also reports a GloBE Loss of (100), but 


reports Adjusted Covered Taxes of (18) for GloBE purposes. Under Article 4.1.5 the Expected Adjusted 


Covered Taxes Amount for Country C is (30), but the Adjusted Covered Taxes Amount is actually (33) due 


to the permanent difference of (3) generated by Constituent Entity B. Article 4.1.5 provides that additional 


Top-up Tax of 3 is due with respect to Country C for the Fiscal Year. The operation of Article 5.4.3 allocates 


such Top-up Tax of 3 to Constituent Entity B, since that is the Constituent Entity which generated the 


permanent difference. 


71. Article 5.4.3 also creates an amount of GloBE income for each Constituent Entity to which the Top-


up Tax arising under Article 4.1.5 is allocated. This GloBE Income is used solely for purposes of Article 2.2 


to determine a Parent Entity’s Allocable Share of Top-up Tax arising under Article 4.1.5. The GloBE Income 


created under Article 5.4.3 is equal to the Top-up Tax allocated to the Entity under Article 5.4.3 divided by 


the Minimum Rate. For this purpose any GloBE Loss determined for the Fiscal Year is disregarded. 


72. It is possible for GloBE Income to be created for Constituent Entities in a jurisdiction for the 


purposes of Article 2.2.2 under both Articles 5.4.2 and 5.4.3. In this scenario, each article is applied without 


regard to the income created under the other article. For purposes of Article 2.2.2, the GloBE Income for 


any Constituent Entity for which GloBE Income has been created under both articles is the sum of the 


income created under each article. 


Article 5.4.4 


73. When Additional Current Top-up Tax arises from a re-calculation under Articles 5.4.1 to 5.4.3, 


Article 5.4.4 treats the Constituent Entity to which the Additional Current Top-up Tax is allocated as a Low-


Tax Constituent Entity for purposes of Chapter 2. Whether a jurisdiction is a Low-Tax Jurisdiction is 


determined annually and the Additional Current Top-up Tax may arise in a year for which the jurisdiction 


is not a Low-Tax Jurisdiction. The rules of Chapter 2 apply with respect to Low-Taxed Constituent Entities. 


This rule ensures that those rules apply properly to the Additional Current Top-up Tax to years in which 


the Constituent Entity’s location is not a Low-Tax Jurisdiction.  


Article 5.5 - De minimis exclusion 


74. Article 5.5 provides a jurisdictional exclusion for LTCEs of an MNE Group when both (i) the 


aggregated income and (ii) the revenue of those entities do not exceed agreed monetary thresholds. 


Article 5.5.1 sets out the effects of the exclusion as well as the required conditions to benefit from that 


exclusion. Articles 5.5.2 and 5.5.3 further provide the methodology for computing the relevant indicators 


on a jurisdictional basis. The policy intent underlying Article 5.5 is to avoid the complexities of a full ETR 


computation in cases where the amount of any Top Up Tax would not seem to justify the associated 


compliance and administrative costs.  
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Article 5.5.1 


Effects of the de minimis exclusion 


75. Article 5.5.1 provides that the Top-up Tax for the Constituent Entities located in a jurisdiction shall 


be deemed to be zero for a given Fiscal Year when all Constituent Entities located in the same jurisdiction 


meet the requirements for the de minimis exclusion.  


76. Article 5.5.1 further provides that this exclusion applies notwithstanding the requirements 


otherwise provided in Chapter 5, such as the requirement to determine the ETR of a jurisdiction and 


compute the Top-up Tax due, if any. This means that there is no need for the MNE Group to compute the 


ETR of the Constituent Entities that are located in the jurisdiction that meets the de minimis thresholds and 


no need to calculate the amount of Top-up Tax that would have been due if the exclusion did not apply.  


77. The exclusion applies on an annual basis. This means that a jurisdiction can fall under the de 


minimis exclusion for a given Fiscal Year, but not necessarily for the preceding or the following year. If a 


Constituent Entity was located in a jurisdiction to which Article 5.5.1 applied the first year when the MNE 


is subject to the GloBE Rules, the Transition Rules provided in Article 9.1 shall apply to such Constituent 


Entity at the beginning of the first Fiscal Year for which Article 5.5.1 does not apply to the jurisdiction. If a 


Constituent Entity was located in a jurisdiction to which Article 5.5.1 starts to apply one or several Fiscal 


Years after the MNE is subject to the GloBE Rules, the Filing Constituent Entity may nevertheless still be 


subject to filing obligations under the GloBE Rules during the Fiscal Year(s) where the de minimis exclusion 


applies (e.g. to ensure that an earlier deferred tax liability reversed within the required timeframe).  


78. The exclusion applies to all Constituent Entities of an MNE Group that are located in the same 


jurisdiction, unless those Entities are not eligible for the exclusion such as Investment Entities. This means 


that a jurisdiction can be treated as a de minimis jurisdiction for a given Fiscal Year for a given MNE Group 


but not for another MNE Group.  


Elective exclusion 


79. Article 5.5.1 applies at the election of the Filing Constituent Entity. As provided in Article 8.1.4 (b), 


the Filing Constituent Entity shall elect and provide the relevant information in its GloBE Information Return 


showing that the required conditions are met to benefit from the exclusion. This election is an annual 


election.  


Conditions for the exclusion 


80. Article 5.5.1 provides two conditions for a jurisdiction to be eligible for the de minimis exclusion. 


The first condition requires the Average GloBE Revenue of the MNE Group in that jurisdiction to be less 


than EUR 10 million, while the second condition requires the Average GloBE Income or Loss of the MNE 


Group in that jurisdiction to be a loss or less than EUR 1 million. Both the Average GloBE Revenue and 


Average GloBE Income are determined by applying the same rules used to compute the GloBE Income of 


a jurisdiction, as provided in Article 5.5.3. 


81. The two conditions provided in Article 5.5.1 are aggregate and cumulative. This means that the 


income and revenues of all Constituent Entities located in the same jurisdiction must be aggregated for 


the purposes of the de minimis exclusion and if, for a Fiscal Year, the aggregate outcome for those 


Constituent Entities fail to meet one of the two conditions, the jurisdiction is not eligible for the de minimis 


exclusion for that Fiscal Year. As provided in Article 5.5.2, the relevant elements used for purposes of this 


exclusion are computed by using an average, which should minimise the volatility and the risk that a 


jurisdiction’s eligibility for the de minimis exclusion varies from one year to the next.  
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82. Article 5.5.1 further provides that the election applies notwithstanding the requirements otherwise 


provided in Chapter 5. This means that the election available in Article 5.5.1 does not require the MNE 


Group to compute the Average GloBE Revenue and Average GloBE Income or Loss of the members of a 


Minority-Owned Subgroup as if they were a separate MNE Group or of a Minority-Owned Constituent Entity 


on an entity basis. Therefore, the GloBE Revenue and the GloBE Income or Loss of those entities is taken 


into account for purposes of determining the Average GloBE Revenue and the Average GloBE Income or 


Loss of the jurisdiction where they are located. 


83. The two conditions provided in Article 5.5.1 are denominated in the Euro currency. Like the 


revenue threshold, this may require the MNE Group to convert its revenue and income into Euros and may 


require a jurisdiction that measures the de minimis conditions in local currency to re-base the de minimis 


threshold amounts on a yearly basis to align with the references provided in the GloBE Rules. Where the 


threshold is determined in a currency different to the presentation currency of the Consolidated Financial 


Statements, MNE Groups should translate the relevant amounts based on the average exchange rate of 


December for the calendar year immediately preceding the commencement of the MNE Group’s Fiscal 


Year. 


Article 5.5.2 


84. Article 5.5.2 provides that the GloBE Revenue and the GloBE Income or Loss of a jurisdiction shall 


be averaged for purposes of testing whether a jurisdiction meets the criteria for the de minimis exclusion. 


For each of those indicators, Article 5.5.2 provides that the values of the current Fiscal Year (whether 


income or loss) shall be averaged with that of the preceding two Fiscal Years for purposes of testing 


whether the jurisdiction is below the threshold. Using a three-year average is intended to simplify both 


compliance with the rule by MNE Groups and administration of the rule by tax authorities. It is, however, 


acknowledged that the average may result in volatile outcomes where a Fiscal Year with a significant 


amount of income (or loss) drops out of the three-year average.  


85. To avoid skewing the computation of the average, the second sentence of Article 5.5.2 provides 


that some Fiscal Years shall be excluded from the computation of the Average GloBE Revenue and the 


Average GloBE Income or Loss when there are no Constituent Entities with either GloBE Revenue or 


GloBE Losses (in the absence of revenue) that were located in the jurisdiction for that Fiscal Year. This 


applies when there are no Constituent Entities located in the jurisdiction for a given Fiscal Year. It can also 


arise when there are only dormant Constituent Entities located in the jurisdiction. Before the GloBE Rules 


come into effect, there are also no Constituent Entities with GloBE Revenue or GloBE Income or Loss in 


any jurisdiction. This means that if, for instance, the Constituent Entities located in a given jurisdiction have 


an aggregate GloBE Income that equals or exceeds EUR 1 million for the first year when the GloBE Rules 


apply, the determination will be based solely on the revenue, income and loss of that year and the 


jurisdiction will not benefit from the de minimis exclusion for that year.  


86. The computation of the average provided under Article 5.5.2 relies on the assumption that Fiscal 


Years have the same duration. If one Fiscal Year is shorter, taking into account the GloBE Revenue or the 


GloBE Income or Loss of that year as if it accounted for the entire year would also skew the results. In 


such a case, the average shall be computed by adjusting the corresponding revenue and income (or loss) 


calculations in proportion to the period covered by the short Fiscal Year over a calendar year, in order to 


obtain an annual GloBE Revenue and GloBE Income or Loss for purposes of the computation.7 


Article 5.5.3 


87. Article 5.5.3 provides the definitions of GloBE Revenue of a jurisdiction and GloBE Income or Loss 


of a jurisdiction that are used for purposes of Article 5.5.2.  
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(a) GloBE Revenue of a Jurisdiction 


88. Paragraph (a) provides that the GloBE Revenue of a jurisdiction is the sum of the revenue of all 


Constituent Entities located in the jurisdiction for a Fiscal Year, taking into account the adjustments 


calculated in accordance with Chapter 3. Chapter 3 provides the methodology for computing the GloBE 


Income or Loss of a Constituent Entity. Article 3.1 provides that the starting point for determining the GloBE 


Income or Loss of a Constituent Entity is the Financial Accounting Net Income or Loss determined for that 


Constituent Entity. Similarly, the starting point for determining the revenue of a Constituent Entity is the 


financial accounting revenue used in preparing the Consolidated Financial Statements, unless another 


Accounting Standard is applied, as provided in Article 3.1.3.  


89. Chapter 3 provides the adjustments that shall apply to determine the GloBE Income or Loss of a 


Constituent Entity. Only the adjustments that affect the amount of the revenue of a Constituent Entity shall 


be taken into account for computing the GloBE Revenue of a jurisdiction. A number of adjustments 


provided in Chapter 3 may affect the amount of revenue of a Constituent Entity. For example, depending 


upon the treatment of the following items in the financial accounts, the adjustments required by Article 3.2 


in respect thereof may affect the amount of revenue: 


• the adjustments provided for in Article 3.2.2, under paragraphs (b) (Excluded Dividends), (c) 


(Excluded Equity Gain or Loss), (d) (Included Revaluation Method Gain or Loss), (e) (Gain or loss 


from disposition of assets and liabilities excluded under Article 6.3.), (f) (Asymmetric Foreign 


Currency Gain or Loss) or (h) (Prior Period Errors and Changes in Accounting Principles); 


• the rule provided in Article 3.2.3 in situations where transactions between Constituent Entities form 


part of the revenue of a Constituent Entity;  


• the rule provided in Article 3.2.4 concerning refundable tax credits; 


• the elective adjustments provided in Article 3.2.5 and Article 3.2.6 relating to gains or losses in 


respect of an asset for which the Constituent Entity uses fair value or impairment accounting 


• the elective treatment of income and gains from transactions between Constituent Entities that are 


located in the same jurisdiction as provided in Article 3.2.8;  


• the rule provided in Article 3.2.9 applicable to insurance companies; 


• amounts recognised as an increase to the equity of a Constituent Entity attributable to distributions 


received or receivable in respect of Additional Tier One Capital held by the Constituent Entity as 


provided in Article 3.2.10; 


• the rules referred to in Article 3.2.11 (referring to provisions of Chapters 6 and 7) to the extent they 


affect the amount of the revenue of a Constituent Entity; 


• the exclusion provided in Article 3.3 in relation to International Shipping Income or loss and 


Qualified Ancillary International Shipping Income;  


• the rules provided in Article 3.4 (Allocation of Income or Loss between Main Entity and PE) to the 


extent they affect the amount of the revenue of a Constituent Entity; and  


• the rules provided in Article 3.5 (Allocation of Income or Loss from a Flow-through Entity) to the 


extent they affect the amount of the revenue of a Constituent Entity.  


90. On the other hand, Chapter 3 also provides a number of adjustments that relate to expenses only, 


and therefore are unlikely to affect the amount of the revenue of a Constituent Entity. These adjustments 


shall not be taken into account in determining the GloBE Revenue of a jurisdiction. This is the case for : 


• the adjustments provided in Article 3.2.2, under paragraphs (a) (Net Taxes Expense), (g) 


(Policy Disallowed Expenses) or (i) (Accrued Pension Expense);  


• the elective adjustment provided in Article 3.2.2 that relates to the amount of the stock-based 


compensation expense;  
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• the rule provided under Article 3.2.7 in relation to the expenses accrued in respect of a liability 


to another Constituent Entity; 


• amounts recognised as a decrease to the equity of a Constituent Entity attributable to 


distributions paid or payable in respect of Additional Tier One Capital issued by the Constituent 


Entity as provided in Article 3.2.10; 


• the rules referred to in Article 3.2.11 (referring to provisions of Chapters 6 and 7) to the extent 


they do not affect the amount of the revenue of a Constituent Entity; 


• the exclusion provided in Article 3.3.5 that relates to the expenses attributed to the 


International Shipping Income or Qualified Ancillary International Shipping Income; 


• the rules provided in Article 3.4 (Allocation of Income or Loss between Main Entity and PE) to 


the extent they do not affect the amount of the revenue of a Constituent Entity; and  


• the rules provided in Article 3.5 (Allocation of Income or Loss from a Flow-through Entity) to 


the extent they do not affect the amount of the revenue of a Constituent Entity. 


(b) GloBE Income or Loss of a Jurisdiction 


91. Paragraph (b) provides that the GloBE Income or Loss of a jurisdiction is the Net GloBE Income 


of that jurisdiction, if any, or the Net GloBE Loss of that jurisdiction. The Net GloBE Income of a jurisdiction 


is defined in Article 5.1.2 as the positive amount, if any, that is computed as the difference between the 


sum of the GloBE Income of all Constituent Entities and the sum of the GloBE Losses of all Constituent 


Entities, where both elements are determined in accordance with the rules provided in Chapter 3. If this 


difference is nil or negative, the outcome is a loss and that is the Net GloBE Loss of a jurisdiction.  


Post-filing ETR Adjustments  


92. The GloBE Revenue and the GloBE Income or Loss of a jurisdiction are computed for each Fiscal 


Year to determine whether the de minimis exclusion applies. An ETR Adjustment Article may apply in a 


subsequent year such that the Effective Tax Rate of a jurisdiction for a previous Fiscal Year is required or 


permitted to be recalculated, which may also require the re-computation of the GloBE Income or Loss of 


that jurisdiction for that Fiscal Year or any intervening Fiscal Years. When the GloBE Income or Loss is 


adjusted under an ETR Adjustment Article, the GloBE Revenue shall also be adjusted as appropriate and 


necessary. Adjustments that reduce GloBE Income and/or GloBE Revenue for a previous Fiscal Year will 


not make a jurisdiction eligible for the de minimis exclusion in a previous Fiscal Year. However, 


adjustments that increase the GloBE Income and/or the GloBE Revenue of the jurisdiction may result in 


the Average GloBE Income or the Average GloBE Revenue of the jurisdiction no longer being below the 


threshold for the de minimis exclusion for a previous Fiscal Year or Years. In such a case, Article 5.5 is no 


longer applicable for the relevant Fiscal Year or Years and the Filing Constituent Entity must provide the 


relevant information required in the GloBE Information Return with respect to that jurisdiction for those 


Fiscal Years, without applying Article 5.5.  


93. For instance, in the case of a re-calculation pursuant to Article 3.2.6, the GloBE Revenue for a 


previous Fiscal Year shall be increased by the amount of Aggregate Asset Gain set-off against a Net Asset 


Loss for the year under paragraphs (b) or (c) and the amount allocated to the year under paragraph (d). 


Another example is Article 4.6.1 which addresses post-filing adjustments provides that the ETR is 


recomputed for a previous Fiscal Year when post-filing adjustments result in a reduction of the Covered 


Taxes for that year. Those adjustments also require re-computing the GloBE Income of that Fiscal Year 


and the intervening Fiscal Years, as necessary and appropriate. In circumstances where the GloBE 


Income would need to be increased for those Fiscal Years where post-filing adjustments result in a 


reduction of the Effective Tax Rate, this may have an impact on the de minimis exclusion. If the adjusted 


GloBE Income results in the Average GloBE Income exceeding the EUR 1 million threshold that provided 


in Article 5.5.1 for any Fiscal Year, the de minimis exclusion would not be applicable for those years. 
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Changes in the Scope of the MNE Group 


94. As mentioned previously, the GloBE Revenue and the GloBE Income or Loss of a jurisdiction is 


determined in accordance with the principles and adjustments provided in Chapter 3, which provides the 


methodology for computing the GloBE Income or Loss of a Constituent Entity, the starting point being the 


financial accounts used in preparing the Consolidated Financial Statements. This means that the 


determinations of GloBE Revenue and GloBE Income or Loss of a jurisdiction under Article 5.5.3 are not 


adjusted to take into account periods when a Constituent Entity does not belong to the MNE Group and 


are limited based on whether an Entity was a Constituent Entity of the MNE Group in the previous Fiscal 


Years. Thus, if an MNE Group acquires Entities in a merger, the GloBE Revenue and GloBE Income or 


Loss of those Entities determined for periods prior to the merger are not taken into account for purposes 


of determining the three-year averages under Article 5.5.3. Similarly, if a Constituent Entity leaves the MNE 


Group, the GloBE Revenue and GloBE Income or Loss of that Entity determined for periods prior to the 


disposition of that Constituent Entity are still taken into account for purposes of determining the three-year 


averages under Article 5.5.3.  


Article 5.5.4 


95. Article 5.5.4 provides that an election under Article 5.5 shall not apply to Stateless Constituent 


Entities. Equally, Article 5.5.4 further provides that an election under Article 5.5 shall not apply to a 


Constituent Entity that is an Investment Entity. The policy intent underlying the de minimis exclusion is to 


avoid the complexities of determining the Adjusted Covered Taxes for the ETR and Top-up Tax 


calculations where the potential amount of Top-up Tax does not seem to justify the compliance and 


administrative burden. The election is not applicable to these Constituent Entities because their ETR is 


computed on an Entity basis and they are typically not subject to tax. Thus, because the ETR determined 


for these Entities will usually be zero and the Net GloBE Income or Loss for the jurisdiction must be 


determined in any case to apply the exclusion, applying the exception to these Entities would not produce 


a significant reduction in compliance burdens, but would instead encourage MNE Groups to separate its 


tax-exempt income into multiple Stateless Constituent Entities and Investment Entities that qualify for the 


de minimis exclusion.  


96. Since Stateless Constituent Entities and Investment Entities are not eligible for the de minimis 


exclusion, their revenue and GloBE income are excluded from the De Minimis Exclusion computations in 


Article 5.5.3 for purposes of determining whether a jurisdiction is eligible for the de minimis exclusion so 


that such revenue or income will not cause a jurisdiction to fail the de minimis tests.  


Article 5.6 - Minority-Owned Constituent Entities 


97. Special rules are included in Article 5.6 for computing the ETR and Top-up Tax of Minority-Owned 


Constituent Entities. A Minority-Owned Constituent Entity is a Constituent Entity of the MNE Group where 


the UPE holds directly or indirectly 30% or less of its Ownership Interests. The Entities are Constituent 


Entities because the UPE holds their Controlling Interests, despite the small ownership percentage. 


Special rules are needed for Minority–Owned Constituent Entities because a UPE may have several 


Minority-Owned Constituent Entities with operations in the same jurisdiction but with different groups of 


owners that are not Group Entities. If the income and taxes of these different Constituent Entities were 


blended in the jurisdictional ETR computations, low-tax outcomes in one Entity could result in a Top-up 


Tax for the jurisdiction, some of which would be borne by non-Group Entity owners of a different 


Constituent Entity. While this can occur to some extent under the normal jurisdictional blending rules, the 


magnitude of the effect in the context of Minority-Owned Constituent Entities and the potential detrimental 


impact on these investment structures justifies a different rule.  
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98. The special rules in Article 5.6 can also apply to Permanent Establishments if the Main Entity and 


the Permanent Establishment meet the definition of a Minority-Owned Constituent Entity.  


99. Article 5.6.1 applies with respect to members of a Minority-Owned Subgroup, which is a subgroup 


within the MNE Group comprised of a Minority-Owned Parent Entity and its Minority-Owned Subsidiaries. 


Article 5.6.2 covers the case where a Minority-Owned Constituent Entity is not part of a Minority-Owned 


Subgroup. The terms Minority-Owned Constituent Entity, Minority-Owned Subgroup, Minority-Owned 


Parent Entity and Minority-Owned Subsidiary are defined in Article 10.1 and discussed below.  


100. A Minority-Owned Parent Entity is a Minority-Owned Constituent Entity that holds directly or 


indirectly the Controlling Interests of another Minority-Owned Constituent Entity. If there are two or more 


Parent Entities that meet the definition of Minority-Owned Constituent Entity in the same ownership chain, 


only the Entity that is in the highest level in the ownership chain is considered to be the Minority-Owned 


Parent Entity.  


101. A Minority-Owned Subsidiary is defined as a Minority-Owned Constituent Entity whose Controlling 


Interests are held, directly or indirectly, by a Minority-Owned Parent Entity. The Minority-Owned Parent 


Entity and its Minority-Owned Subsidiaries comprise a Minority-Owned Subgroup.  


102. Not all Constituent Entities whose Controlling Interests are held by a Minority-Owned Parent Entity 


are considered Minority-Owned Subsidiaries and members of a Minority-Owned Subgroup. They must also 


meet with the definition of a Minority-Owned Constituent Entity. For instance, assume that UPE holds 60% 


of the Ownership Interests of B Co, but the Controlling Interests of B Co are held through A Co, a 


Constituent Entity that is the Minority-Owned Parent Entity of a Minority-Owned Subgroup. In this case, B 


Co does not meet the requirements to be a Minority-Owned Constituent Entity because the UPE holds 


more than 30% of its Ownership Interests. The fact that its Controlling Interests are held through a Minority-


Owned Parent Entity does not make it a Minority-Owned Subsidiary and member of the Minority-Owned 


Subgroup. 


Article 5.6.1 


103. Article 5.6.1 is a special rule that only applies to Minority-owned Constituent Entities that are 


members of a Minority-Owned Subgroup. It states that the computation of the ETR and Top-up Tax for a 


jurisdiction in accordance with Chapters 3 to 7, and Article 8.2 shall apply as if they were a separate MNE 


Group. This means that jurisdictional computations made with respect to members of the Minority-Owned 


Subgroup shall be done separately from the rest of the MNE Group. The second sentence further clarifies 


that the Adjusted Covered Taxes and GloBE Income or Loss of members of a Minority-Owned Subgroup 


are excluded from the determination of the remainder of the MNE Group’s ETR in Article 5.1.1 and Net 


GloBE Income in Article 5.1.2. 


104. Thus, an MNE Group could have two or more computations with respect to Constituent Entities 


located in a jurisdiction, one for members of the Minority-Owned Subgroup and the other for the rest of the 


MNE Group. The result does not change regardless that a portion of the Ownership Interests are held 


directly by the UPE or other Parent Entities that are not part of the Minority-Owned Subgroup. For example, 


the UPE holds 20% of the Ownership Interests of A Co, which owns 90% of B Co 1 and B Co 2 (located 


in jurisdiction B). The remainder 10% of the Ownership Interests of B Co 1 and B Co 2 are held directly by 


the UPE. All Entities are Constituent Entities of an MNE Group. A Co is a Minority-Owned Parent Entity, 


while B Co 1 and B Co 2 are its Minority-Owned Subsidiaries. In this situation, the ETR of jurisdiction B 


with respect to B Co 1 and B Co 2 is computed separately from the ETR computation of any other 


Constituent Entities of the MNE Group located in jurisdiction B.  


105. Article 5.6.1 does not change the mechanics of the provisions of GloBE Rules other than the 


computation of the jurisdictional ETR and the consequential changes to the Top-up Tax computation of 


the members of the Minority-Owned Subgroup. For instance, if the Minority-Owned Parent Entity is a Flow-
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through Entity, its Financial Accounting Net Income or Loss is allocated to its Constituent Entity-owners in 


accordance with Article 3.5.1(b) (unless it has been allocated to a PE under Article 3.5.1(a)). Equally, 


Article 5.6.1 has no effect on the eligibility of a jurisdiction for the de minimis exclusion provided in 


Article 5.5 (see above the Commentary on the conditions for the exclusion under Article 5.5.1). 


Furthermore, the charging provisions in Chapter 2 apply normally. For example, the Minority-Owned 


Parent Entity is not treated as the UPE of the Minority-Owned Subgroup. The UPE of the MNE Group is 


still required to apply the IIR with respect to the members of the Minority-Owned Subgroup. Similarly, the 


Minority-Owned Parent Entity and any other Parent Entity that is a POPE are still required to apply the IIR 


with respect to their Ownership Interests in the Minority-Owned Constituent Entities of the Minority-Owned 


Subgroup.  


Article 5.6.2 


106. Article 5.6.2 is a rule that applies only to a Minority-Owned Constituent Entity that is not a member 


of a Minority-Owned Subgroup. The provision states that the ETR and Top-up Tax of the Entity is computed 


on an entity basis in accordance with Chapters 3 to 7, and Article 8.2. It further clarifies that its Adjusted 


Covered Taxes and GloBE Income or Loss are excluded from the determination of the remainder of the 


MNE Group’s ETR in Article 5.1.1 and Net GloBE Income in Article 5.1.2. This provision prevents the 70% 


or more of the Net Income or Loss and Adjusted Covered Taxes of the Entity, which do not effectively 


belong to the UPE, from being blended with the Net Income or Loss and Adjusted Covered Taxes of the 


other Constituent Entities of the MNE Group. However, Article 5.6.2 has no effect on the eligibility of a 


jurisdiction for the de minimis exclusion provided in Article 5.5 (see above the Commentary on the 


conditions for the exclusion under Article 5.5.1). 


107. The last sentence of this provision states that it does not apply if the Minority-Owned Constituent 


Entity is an Investment Entity. Therefore, the special provisions applicable to Investment Entities in 


Articles 7.4 and 7.5 have priority and apply in these situations. 
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Notes


 
1 The application of Article 5.2.1. is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 See page 34 of Action 13 Report (OECD, 2015[6]): “In the tenth column of the template, the Reporting 


MNE should report the total number of employees on a full-time equivalent (FTE) basis of all the 


Constituent Entities resident for tax purposes in the relevant tax jurisdiction. The number of employees 


may be reported as of the year-end, on the basis of average employment levels for the year, or on any 


other basis consistently applied across tax jurisdictions and from year to year. For this purpose, 


independent contractors participating in the ordinary operating activities of the Constituent Entity may be 


reported as employees. Reasonable rounding or approximation of the number of employees is permissible, 


providing that such rounding or approximation does not materially distort the relative distribution of 


employees across the various tax jurisdictions. Consistent approaches should be applied from year to year 


and across entities.” 


3 The application of Art. 5.3.4 is illustrated in the Examples to the Commentary on the Model GloBE Rules 


under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-


economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


4 Under some financial accounting standards timber tracts are accounted for the same as other natural 


resources, i.e. cost model. However, under IFRS, specifically IAS 41 – Agriculture, “biological assets”, 


which includes timber tracts, are valued at their fair value less estimated costs to sell, with changes in fair 


value included in profit or loss (IFRS Foundation, 2022[2]). For purposes of the carve-out, a deemed 


depletion charge for timber tracts must be derived using the cost model. 


5 Some financial accounting standards require lessee’s to distinguish between “operating leases” and 


“finance leases”. Other standards, including IFRS, have a single lessee accounting model which requires 


a lessee to recognise assets and liabilities for all leases with a term of more than 12 months, unless the 


underlying asset is of low value. 


6 The application of Article 5.3.7 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 
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https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
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7 The application of Article 5.5.2 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
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1. Chapter 6 contains special rules dealing with corporate restructurings (including mergers, 


acquisitions, and demergers) as well as Articles that address the application of the GloBE Rules to certain 


holding structures such as JV investments and Multi-Parented MNE Groups. 


Overview 


2. Article 6.1 explains how the consolidated revenue threshold is applied after a merger and a 


demerger. In the case of a merger, this Article sets out special rules for measuring the consolidated 


revenue of the Entities or Groups involved in the merger for purposes of the four-year revenue threshold 


test in Article 1.1.1. In the case of a demerger, the Article includes an additional rule that supplements the 


revenue threshold test in Article 1.1.1. The Article also defines merger and demerger for these purposes. 


3. Article 6.2 deals with cases where an Entity joins or leaves the MNE Group. In these cases, special 


rules are needed to apply the GloBE Rules in respect of the Constituent Entity that enters or leaves an 


MNE Group during the Fiscal Year. The rules impact the calculations for the GloBE Income or Loss, 


Adjusted Covered Taxes, and Substance-based Income Exclusion, and the way the IIR is applied under 


these circumstances.  


4. Article 6.3 deals with situations in which the assets and liabilities of a Constituent Entity are 


disposed or acquired directly, including as part of a GloBE Reorganisation. Article 6.3 provides rules to 


determine whether and the extent to which gain or loss is recognised on the disposition and the carrying 


value to be used by the acquirer for the purposes of determining its GloBE Income or Loss in subsequent 


Fiscal Years.  


5. Article 6.4 establishes special rules for JVs. These rules apply where an UPE holds, directly or 


indirectly, at least 50% of the Ownership Interest of a JV that is reported under the equity method in its 


Consolidated Financial Statements. Article 6.4 brings such JVs into scope of the GloBE Rules, along with 


their JV Subsidiaries.  


6. Finally, Article 6.5 provides special rules for the treatment of Multi-Parented MNE Groups under 


the GloBE Rules.  


7. The special rules related to corporate restructurings in Articles 6.2 and 6.3 are intended to produce 


outcomes that are generally aligned with the local tax treatment of such transactions. However, the precise 


tax treatment of restructurings varies among Inclusive Framework jurisdictions and additional guidance 


may be needed to address the application of the GloBE Rules in certain scenarios, the treatment of specific 


aspects of the GloBE Rules (e.g. elections) when Constituent Entities leave or join an MNE Group or when 


a new MNE Group is formed or an MNE Group ceases to exist, the carrying value of Ownership Interests 


received as consideration in a restructuring, and the measurement and treatment of deferred tax assets 


and liabilities arising in connection with certain business combinations. As part of the GloBE 


Implementation Framework, consideration will be given to providing Agreed Administrative Guidance 


related to these issues.. 


6 Corporate Restructurings and 


Holding Structures  







   173 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


Purchase Accounting and Business Acquisitions 


8. Financial accounting standards used in preparing Consolidated Financial Statements do not 


usually provide for non-recognition of gain or loss on the disposition of assets or liabilities, either individually 


or as part of the disposition of an entire business. This is true regardless of whether the assets and liabilities 


are disposed of directly or whether the disposition is effected through a sale of Ownership Interests in a 


Constituent Entity. In addition, the Ownership Interests of a Constituent Entity are not recognised as an 


asset in the Consolidated Financial Statements; instead, the assets and liabilities of the Constituent Entity 


are consolidated with those of the MNE Group. Thus, when they are disposed of (even via a sale of the 


Ownership Interests), the gains and losses on the underlying assets and liabilities are generally included 


in the MNE Group’s Financial Accounting Net Income or Loss in the Consolidated Financial Statements. 


However, for GloBE purposes the Financial Accounting Net Income or Loss is determined using the 


separate entity position of the Constituent Entity used in preparing the Consolidated Financial Statements. 


9. Financial accounting standards provide correlative treatment of the acquired assets and liabilities. 


Financial accounting standards generally require the acquirer to record acquired assets and liabilities at 


their acquisition date fair value, irrespective of the acquisition price. This is the normal accounting treatment 


for when a standalone business is acquired, also referred to as a business combination. To the extent an 


acquisition of assets or liabilities is not considered to be a standalone business the acquired assets are 


typically accounted for at cost (i.e. the acquisition price). In a business combination (i.e. an acquisition of 


a standalone business), if the acquisition price exceeds the fair value of the acquired assets, financial 


accounting rules generally treat the excess as a goodwill asset. And if the acquisition price is less than the 


fair value of the acquired assets, financial accounting rules generally treat the shortfall as a bargain 


purchase and require a corresponding income inclusion. In many cases, particularly for Entity acquisitions, 


the fair value adjustments to the carrying value of assets and liabilities are reflected in the consolidated 


financial accounts, rather than the separate financial accounts of the acquired Constituent Entity or the 


Constituent Entity that acquired the assets and liabilities. “Push-down accounting” refers to the situation 


where the fair value adjustments are reflected in (i.e. “pushed down to”) the financial accounts of the 


Constituent Entity. Push-down accounting is not permitted in some Acceptable Financial Accounting 


Standards and not permitted in all circumstances in some of those standards. 


10. Given the GloBE Rules primarily focus on the position of individual Entities rather than the full 


consolidated position of the MNE Group, it is important to distinguish between the accounting for an 


acquisition of a business through a share acquisition (i.e. acquiring the Ownership Interest in the Entity) 


and an asset acquisition (i.e. acquiring the underlying assets and liabilities of the business). From a 


consolidation perspective, the accounting is the same, however, the individual Entity position is often 


different. In a share acquisition, the individual Entity position is often unaffected as all that has changed 


from the Entity’s perspective is the shareholder whereas in an asset acquisition new assets and liabilities 


will be brought onto the balance sheet. As a result, the purchase accounting adjustments to fair value are 


usually reflected in the individual Entity position for an asset acquisition whereas for a share acquisition 


they are usually only reflected as a consolidation adjustment to get to the full consolidated position. 


11. The tax rules of many Inclusive Framework jurisdictions do not require recognition of a gain or loss 


in certain transfers of assets and liabilities, and provide for a corresponding continuation of the historical 


basis in the assets and liabilities after the transfer. For example, when the shares of an Entity are 


transferred to a new owner, the basis of the Entity’s assets and amount of its liabilities is generally 


unaffected irrespective of whether the seller is subject to tax on a gain from the sale of its shares. Similarly, 


gains from transfers of assets and liabilities that qualify as a GloBE Reorganisation are generally not 


subject to tax and the acquiring Entity must use the historical tax basis of the assets and amounts of the 


liabilities in computing taxable income after the transfer. 


12. Generally, when there is a difference in the financial accounting and tax carrying value (basis or 


amount) of assets and liabilities, financial accounting rules require the MNE Group to establish deferred 
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tax liabilities or deferred tax assets because the difference will manifest itself as a temporary difference in 


the computation of taxable and accounting income. In a business combination, financial accounting rules 


generally require creation of deferred tax liabilities and assets to the extent that the acquiring Entity will be 


subject to tax on the differences in carrying value. Unlike most deferred tax assets and liabilities, the ones 


created in connection with a business combination do not affect the income tax expense computation when 


they arise because the net effect of recognition of such deferred tax assets and liabilities is recorded in 


accounting goodwill and not as income tax expense. Consequently, recognition of deferred tax assets and 


liabilities will not give rise to Adjusted Covered Taxes for GloBE purposes at the time of the business 


combination. They only affect the income tax expense computation when they reverse. 


13. For example, assume that MNE Group 1 owns all of the Ownership Interests of A Co which is 


resident in jurisdiction A. A Co holds a standalone business and has assets with total carrying value of 


USD 100 and a tax basis of USD 100, the tax rate in jurisdiction A is 15%. 


14. MNE Group 1 decides to sell its Ownership Interest of A Co to MNE Group 2. MNE Group 2 agrees 


to pay USD 300 for A Co on the basis that it considers the assets of A Co to be worth USD 300. In this 


scenario, the tax basis of the underlying assets is unaffected by the acquisition. As a result, there is now 


a difference between the financial accounting carrying value in the consolidated financial statements 


(USD 300) and the tax carrying value (USD 100) of A Co’s assets, and deferred tax liabilities should be 


recognised in relation to these temporary differences (USD 30 = (USD 300 – USD 100) * 15%)). 


 Amount (USD) 


Fair value of net assets acquired 300 


Deferred tax liabilities recognised on acquisition (30 = (300 – 100) * 15%) (30) 


Goodwill (balancing amount to arrive at total purchase consideration of 300) 30 


Total Carrying value (equal to purchase consideration) 300 


15. There would be no deferred tax expense arising from the recognition of the deferred tax liabilities, 


instead a goodwill asset is recognised. Thereafter, when MNE Group 2 sells the assets for USD 300, it has 


no financial accounting gain or loss because the carrying value of the assets is USD 300 (assuming no 


changes to fair value since the original acquisition). There will be a gain for tax purposes because the 


assets are sold for USD 300 but the tax base is USD 100, which represents the tax deduction available on 


sale of the assets. This gives rise to a taxable gain of USD 200 and a tax charge of USD 30 (= USD 200 * 


15%), however this is offset by a reversal of the deferred tax liability of USD 30 recognised on the original 


acquisition. As a result the nil accounting impact from this disposal is mirrored by the nil total tax (current 


tax plus deferred tax) impact. 


16. It is worth noting that the deferred tax liability of USD 30 recognised on the acquisition would only 


be recognised in the consolidated financial statements of MNE Group 2 and not in the individual entity 


position.  


17. Financial accounting adjustments to the carrying value of assets and liabilities arising in connection 


with purchase accounting for a business combination generally are not taken into account in the 


computation of GloBE Income or Loss, as discussed in the Commentary to Article 3.1.2. For example, 


purchase accounting adjustments and the corresponding deferred tax assets and liabilities are not taken 


into account in respect of a transaction governed by Article 6.2.1. After such transactions, the historical 


carrying values of the acquired assets and liabilities (i.e. the values excluding any purchase accounting 


adjustments made on acquisition) must be used to compute the GloBE Income or Loss, which will generally 


be consistent with the computation of taxable income under the local tax rules. Therefore, any deferred tax 


assets and liabilities associated with purchase accounting adjustments in the financial accounts must also 


be excluded from the computation of Adjusted Covered Taxes under Article 4.1 to prevent distortions in 


the ETR computations. The same is true for purchase accounting adjustments and associated deferred 


tax assets and liabilities in the financial accounts arising in connection with a GloBE Reorganisation that 


is subject to the rules of Article 6.3.2. 
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18. In some cases it is appropriate to reflect purchase accounting adjustments in the GloBE income 


or loss. Purchase accounting adjustments arising in connection with transactions governed by Article 6.2.2, 


Article 6.3.1 and Article 6.3.4 should be taken into account even if those adjustments are reflected in the 


financial accounts at the consolidated level, rather than the Constituent Entity level. Purchase accounting 


adjustments arising in connection with transactions governed by Article 6.3.3 should be taken into account 


to the extent they relate to Non-Qualifying Gain or Loss. In most cases, those transactions will be fully 


taxable at the local level and there may be deferred tax assets and liabilities recognised as the fair value 


of each of the asset and liability recognised in the financial accounts may not be same as tax basis of 


assets and liabilities recognised for tax purposes. Similarly, not all of the assets recognised for accounting 


purposes may be recognised for tax purposes and the value of some accounting assets might be merged 


or allocated to the basis of another asset for tax purposes. In the case of tax-deductible goodwill, there 


may be deferred tax assets recognised at the time of initial recognition of accounting goodwill, representing 


fair value of accounting goodwill and future tax deductions of goodwill over a future period or upon disposal 


of goodwill. Future accounting amortisation and impairment on such assets recognised at acquisition date 


may also impact the deferred tax expense. Such deferred tax assets and liabilities that arise in connection 


with the transaction should be taken into account in the computation of Adjusted Covered Taxes under 


Article 4.1 to the extent gain or loss on those transactions is included in the computation of GloBE Income 


or Loss.  


Article 6.1 - Application of Consolidated Revenue Threshold to Group Mergers 


and Demergers  


19. As set out in Article 1.1, the GloBE Rules apply to MNE Groups with consolidated revenue of 


EUR 750 million or more in at least two of the four Fiscal Years immediately preceding the tested Fiscal 


Year. Article 6.1 complements this four-year revenue test in three scenarios:  


a. where two or more Groups merge to form a single Group;  


b. where a single Entity acquires another Entity or a Group, or vice versa (referred to as a “merger” 


for GloBE purposes); and 


c. where an MNE Group within the scope of the GloBE Rules demerges into two or more Groups. 


20. In the first scenario, the recently merged MNE Group does not have a single consolidated revenue 


because each of the Groups had their own separate Consolidated Financial Statements. In the second 


scenario, it is possible that the target or acquirer does not have any Consolidated Financial Statements 


because it may not have been part of a Group prior to the merger, even though that Entity could have had 


revenue of EUR 750 million or more in the preceding Fiscal Years that would have been sufficient to bring 


it within the scope of the rules if it had been part of a Group in those prior years. The last scenario deals 


with an MNE Group that was in the scope of the GloBE Rules but then is split into separate Groups raising 


the issue of how to apply the consolidated revenue threshold to these separate Groups following the 


demerger. 


Article 6.1.1 


Paragraph (a) – Merger between two or more Groups  


21. Article 6.1.1(a) applies where two or more Groups merge into a single Group. Given that the 


Groups were separate and not part of a merged Group in prior years, the question arises as to how the 


consolidated revenue threshold is to be applied under these circumstances.  


22. Paragraph (a) answers this question by deeming the revenue threshold to be met in a given 


preceding year if the sum of the revenue included in each Group’s Consolidated Financial Statements for 
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that year is equal to or greater than EUR 750 million. Neither Group’s pre-merger revenues are adjusted 


for transactions that occurred between the Groups in the preceding years, notwithstanding that 


transactions between Entities will be eliminated in consolidation after the merger. This determination has 


to be made for each of the Fiscal Years that are tested under the consolidated revenue test in Article 1.1.  


23. For instance, assume that A Group and B Group reported separately consolidated revenue of 


EUR 400 million, EUR 300 million, EUR 300 million and EUR 400 million each for Years 1 to 4 


respectively. The A Group and B Group merge in Year 5 into the AB MNE Group. Under these facts, the 


AB MNE Group is subject to the GloBE Rules in Year 5 because in two of the four preceding Fiscal Years 


the sum of their consolidated revenue included in each of their Consolidated Financial Statements was 


EUR 750 million or more (i.e. in Year 1, the combined revenue was of EUR 800 million and in Year 4, the 


combined revenue was of EUR 800 million).  


Paragraph (b) – Merger between two or more Entities, or an Entity and a Group. 


24. Paragraph (b) addresses two general scenarios that are referred to as a “merger” for GloBE 


purposes:  


a. where two single Entities that are not part of a Group are brought together to form a Group and, 


prior to this merger, only individual (i.e. not consolidated) financial statements were prepared by 


these entities; and 


b. where a single Entity that does not prepare consolidated financial statements becomes part of a 


Group.  


25. Paragraph (b) also applies where as part of the same arrangement, two or more Groups merge 


with one Entity; one Group merges with two or more Entities; and two or more Groups merge with two or 


more Entities. 


26. Paragraph (b) contains two parenthetical labels – target and acquirer – that are intended solely to 


facilitate the drafting of a complex sentence. It would be incorrect to read the sentence as applying only 


where an Entity that is not a member of any Group is acquired by another Entity or a Group. The paragraph 


also applies when an Entity that is not a member of a Group acquires another Entity or a Group. Thus, the 


acquisition of an MNE Group that was already subject to the GloBE Rules by a stand-alone Entity does 


not re-start the four-year period for purposes of the revenue threshold on the basis that the UPE of the 


“new Group” does not have Consolidated Financial Statements for previous years. 


27. Paragraph (b) modifies the application of the consolidated revenue threshold in both of these cases 


by aggregating the combined revenue of the Entity(ies) and Group(s) of a given year for purposes of the 


four-year revenue test. In the case of two single Entities that come together to form a Group, the revenue 


of each Entity (as reflected in the financial statements of each of the Entities for the prior Fiscal Years) is 


aggregated for the purposes of applying the consolidated revenue threshold. In the case of an Entity that 


joins a Group, the revenue included in that Entity’s financial statements for a given year must be added to 


the consolidated revenue of the Group for the same year. If the previous fiscal periods do not align, the 


revenues of the Fiscal Years should be combined by taking the revenues of fiscal periods that end with or 


within the fiscal period that the Group uses after the Entities come together. For example, an MNE Group 


that uses a calendar year as its Fiscal Year acquires, on 1 January 2023, an Entity that uses a fiscal period 


that ends on 30 September as its Fiscal Year. The MNE Group continues to use the calendar year as its 


Fiscal Year after the acquisition. In this scenario, the revenues of the acquired Entity for the Fiscal Years 


ending 30 September 2022, 2021, 2020, and 2019 are combined with the revenues of the MNE Group for 


the four preceding Fiscal Years ending 31 December 2022, 2021, 2020, and 2019. The Entity’s revenues 


for the period between 1 October 2022 and 31 December 2022 (which would have been included in the 


financial statements of that Entity in the following year if it was not acquired) are not included in the 


computation of the MNE Group’s revenue for the calendar years 2022 or 2023. 
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28. As with paragraph (a), the deeming rule in paragraph (b) is applied to each of the four Fiscal Years 


prior to the tested Fiscal Year in order to determine whether the newly formed Group falls within the scope 


of the GloBE Rules. This means that if the combined revenue in two out of the four Fiscal Years prior to 


the tested Fiscal Year equals or exceeds EUR 750 million, then the consolidated revenue threshold in 


Article 1.1 is met and the MNE Group is subject to the GloBE Rules in the tested Fiscal Year. In practice, 


this rule is irrelevant where the acquiring MNE Group meets the revenue threshold under Article 1.1 in the 


Fiscal Year in which the merger takes place. 


29. The following example illustrates the first scenario. Assume from Fiscal Years 1 to 4, A Co and B 


Co (located in different jurisdictions) were single Entities and that A Co reported revenue of 


EUR 600 million and B Co reported revenue of EUR 400 million in each of those years. In Fiscal Year 5, 


A Co acquires B Co, creating a Group and an MNE Group which reports a consolidated revenue of 


EUR 1 billion in its Consolidated Financial Statements of Fiscal Year 5. In this case, the recently formed 


AB Group is required to apply the GloBE Rules in Year 5 (i.e. the tested Fiscal Year) because their 


combined revenue met the EUR 750 million threshold in at least two of the prior four Fiscal Years.  


30. The next example illustrates the second scenario addressed by paragraph (b). Assume A Group 


reported consolidated revenue of EUR 500 million in each of Fiscal Years 1 to 4. In Fiscal Year 5, A Group 


acquired an Entity with reported revenue of EUR 800 million in each of Fiscal Years 1 to 4. In this case, 


the consolidated revenue threshold is met for Fiscal Year 5 (i.e. the tested Fiscal Year) because the A 


Group is deemed to have met the EUR 750 million consolidated revenues test by virtue of the acquired 


Entity’s revenue of EUR 800 million in at least two of the preceding four years.  


Paragraph (c) – Demerger 


31. Paragraph (c) covers the case where an MNE Group demerges into two or more Groups during a 


Fiscal Year. This paragraph applies where the MNE Group is within the scope of the GloBE Rules in the 


Fiscal Year that the demerger takes place. Paragraph (c) applies irrespective of the form of the demerger 


provided that it falls within the definition of a demerger in Article 6.1.3. Paragraph (c) is applied separately 


to each of the demerged Groups. 


32. The rule in paragraph (c) is different from the rules in the previous paragraphs. Paragraphs (a) 


and (b) complement Article 1.1 by determining the amount of consolidated revenue for each of the four 


Fiscal Years prior to the tested Fiscal Year. Paragraph (c), in contrast, is a standalone revenue threshold 


test that applies in addition to the test in Article 1.1.1. The rules in paragraph (c) are intended to ensure 


that each Group resulting from the demerger of the in-scope MNE Group, that meet the revenue threshold 


in the Fiscal Year ending after the demerger, remain subject to the GloBE Rules even if the demerged 


Group does not meet the requirements of Article 1.1 in that year.  


33. Paragraph (c) is divided into two subparagraphs. Subparagraph (i) covers the first tested Fiscal 


Year after the demerger, while subparagraph (ii) covers from the second to the fourth tested Fiscal Years 


after the demerger. The rules apply separately to each of the Groups that were formed from or remained 


following the demerger (each, a demerged Group). 


First year following the demerger 


34. Under subparagraph (i), the consolidated revenue threshold set out in Article 1.1 is deemed to be 


met by a demerged Group if the demerged Group has annual revenues of EUR 750 million or more in the 


first tested fiscal year after the demerger. This means that instead of applying a test that considers previous 


fiscal years, this rule is triggered for each demerged Group that has annual revenues of EUR 750 million 


or more in the Fiscal Year that is being tested. Note that this paragraph only applies to demerged Groups. 


The sale of a controlling interest in a single Entity will therefore not fall within the scope of paragraph (c).  
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35. Sub-paragraph (i) applies to a Group in the Fiscal Year “ending after the demerger”. For example, 


Assume Group A has a Fiscal Year that is the same as the calendar year. The UPE of Group A distributed 


all of the shares of subgroup B to its shareholders in 30 June of Year 1. This distribution will be considered 


a demerger under Article 6.1.3 and result in the creation of Group B. The Fiscal Year of Group A ends on 


the 31 December of Year 1. In this case, paragraph (i) tests Group A’s consolidated revenue for Year 1 


because it is the first tested Fiscal Year that ends after the demerger. Paragraph (i) also tests Group B’s 


consolidated revenue for its first tested Fiscal Year that ends after the demerger. Thus, if Group B adopts 


or retains the calendar year as its Fiscal Year, paragraph (i) will apply to its Fiscal Year ending 


31 December of Year 1 because that is Group B’s first tested year that ends after the demerger. However, 


because Group B’s first tested Fiscal Year is composed of a period other than 12 months, then the 


EUR 750 million threshold has to be adjusted proportionally consistent with Article 1.1.2. 


Second and subsequent years following demerger 


36. Paragraph (ii) provides the rule for the second to fourth tested Fiscal Years after a demerger. It 


states that the consolidated revenue threshold set out in Article 1.1 is deemed to be met by a demerged 


Group if it has annual revenues of EUR 750 million or more in at least two Fiscal Years following the 


demerger. As for paragraph (i), this rule takes into account the annual revenue of the Fiscal Year that is 


being tested. For example, a demerged Group meets the test in the second Fiscal Year (i.e. the tested 


Fiscal Year), if it has consolidated revenues of EUR 750 million or more in Fiscal Years 1 and 2 following 


the demerger.  


Article 6.1.2 


37. Article 6.1.2 sets out the definition of merger that is used in applying the rules in Article 6.1.1. The 


definition of “merger” applies only for the purposes of Article 6.1.1 and is broader than the commonly 


understood meaning of merger. The term applies to any merger or acquisition transaction that results in 


all or substantially all of the Entities of the two or more Groups being brought under common control. 


Article 6.1.2 is divided into two paragraphs with two different definitions. The rule in Article 6.1.1 (a) or (b) 


will apply if either one of the definitions in Article 6.1.2 applies. 


Paragraph (a) 


38. Paragraph (a) states that a merger is an arrangement in which all or substantially all of the Group 


Entities involved are brought under common control to form a combined Group. The form of the merger 


transaction is not relevant for purposes of paragraph (a) as long as the common control conditions are 


met. For example, it applies where a Group is acquired by another Group in an all-cash transaction or 


where two separate Groups are brought under the control of a new UPE. The definition requires that “all 


or substantially all” of the Entities that are the members of the separate Groups become members of the 


merged Group. It would not apply, for example, where a Group sells all the Entities that make a business 


division unless that division represented virtually all the business of the selling Group.  


Paragraph (b) 


39. Under paragraph (b), a merger includes an arrangement where a single Entity (which is not a 


member of any Group) is brought under common control with another single Entity or Group such that it 


creates a combined Group. This definition is relevant for purposes of Article 6.1.1 (b) as it covers the 


situation in which a standalone Entity acquires another standalone Entity to become a Group for the first 


time. It also encompasses the situation in which a single Entity acquires a Group, and where a Group 


acquires an Entity that is not part of another Group.  
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40. Paragraphs (a) and (b) both require the creation of a new “combined Group”. The definition of the 


term “Group” under Article 1.2.2 has to be taken into account for determining whether a new Group is 


formed. For example, the definition is not met where two Groups were acquired by an Investment Fund 


that is not required to consolidate them on a line-by-line basis. In this case, the Investment Fund and the 


two Groups do not form a “combined Group” because the assets, liabilities, income, expenses and cash 


flows of their Entities are reported under different Consolidated Financial Statements.  


Article 6.1.3 


41. Article 6.1.3 defines the term “demerger” for purposes of Article 6.1.1(c). A demerger is defined as 


any arrangement where the Group Entities of a single Group are separated into two or more standalone 


Groups. After a demerger, the disposed Group Entities are no longer consolidated on a line-by-line basis 


by the same UPE but continue to be consolidated on a line-by-line basis by two or more UPEs of different 


MNE Groups from the date of the demerger.  


42. This definition relies on the consolidation test and the definition of a Group included in Articles 1.2.2 


and 1.2.3. Therefore, whether a Group is separated into two or more Groups depends on whether each 


separated collection of Entities meets the definition of a Group and has its own Consolidated Financial 


Statements as defined by Article 10.1.  


43. As a general rule, the disposal of a single Constituent Entity is not a demerger because after the 


disposal it would become a standalone Entity and not a Group. However, where the disposed Constituent 


Entity has a PE in another jurisdiction, then the standalone Entity and its PE are considered a Group in 


accordance with Article 1.2.3 and therefore, a new Group would exist for the purposes of Article 6.1.3. This 


definition does not cover the situations in which an MNE Group disposes of one or more Constituent 


Entities and the acquirer is another Group. In these cases, the disposed Entities are joining an existing 


Group, not creating a new one. A sale of one or more Constituent Entities to another MNE Group may, 


however, fall within the definition of a merger in Article 6.1.2(a) or (b) with respect to the acquiring MNE 


Group, where, for example, the sale of those Entities represented virtually all the business of the selling 


Group.  


Article 6.2 - Constituent Entities joining and leaving an MNE Group 


44. The GloBE Rules and Commentary are generally drafted on a steady-state basis that assume the 


MNE Group is comprised of the same Constituent Entities throughout the entire Fiscal Year. When an 


acquisition or disposition of a Controlling Interest in a Constituent Entity (referred to in Article 6.2 as the 


target) takes place during the Fiscal Year, Article 6.2 modifies or clarifies the operation of the GloBE Rules 


in order to ensure the appropriate outcomes for both the buyer and seller. The rules are intended to 


produce a smooth separation of the target from the seller Group and a smooth integration of the target into 


the acquiring MNE Group. Article 6.2.1 includes provisions that apply in the Fiscal Year the Entity leaves 


or joins the Group (i.e. the acquisition year) as well as rules that apply for the purposes of determining the 


ongoing tax attributes of an Entity that joins the Group in the years following the acquisition year. In relation 


to a target, it addresses the question of when the target is treated as joining or leaving a Group and 


apportions its income and expenses, including its Covered Taxes, between the Groups for the purposes 


of the GloBE Rules.  


45. Article 6.2 also provides a special ordering rule for applying the IIR where the target is a Parent 


Entity that is required to apply the IIR as a member of one or both MNE Groups. Special rules are required 


to determine whether a target should apply the IIR for all or part of the year because the application of the 


IIR by the target depends on whether a Controlling Interest in the target is held by a Group Entity that is 


subject to a Qualified IIR. Specific ordering rules are not required for the application of the UTPR in these 
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cases because the impact of a Constituent Entity leaving or joining an MNE Group is automatically taken 


into account as part of the allocation methodology of the UTPR. The allocation of top-up tax under the 


UTPR is discussed further in the Commentary on Article 2.6.  


46. Under Article 6.2.2, if a transfer of a Controlling Interest in a Constituent Entity is treated as a 


transfer of assets and liabilities rather than a transfer of Ownership Interests by the jurisdiction where the 


target is located, then it will be treated as a transfer of assets and liabilities for GloBE purposes as well. In 


that case, the rules in Article 6.3 apply. 


Article 6.2.1 


47. The rules of Article 6.2.1 apply to all Constituent Entities that leave or join an MNE Group as a 


result of a direct or indirect disposition or acquisition of a Controlling Interest in that Entity. Accordingly, the 


term “target” as used in the Commentary to this Article refers to all such Entities.  


Paragraph (a) 


48. Paragraph (a) confirms that the target will be treated as a Constituent Entity of both the acquiring 


and disposing MNE Group notwithstanding that its financial performance for the entire Fiscal Year is not 


consolidated on a line-by-line basis. Paragraph (a) follows the accounting treatment such that if any portion 


of the target’s assets, liabilities, income, expenses and cash flows are included in the UPE’s Consolidated 


Financial Statements in the acquisition year, then it will be treated as a member of the MNE Group for that 


year. In practice, if an MNE Group disposes a Controlling Interest in a Constituent Entity during a Fiscal 


Year, it is likely that a portion of its income and expenses would be included in the Consolidated Financial 


Statements of the disposing MNE Group based on the period in which the Constituent Entity was a member 


of the Group. Similarly, it is likely that all of the Constituent Entity’s assets and liabilities would be included 


in the Consolidated Financial Statements of the acquiring MNE Group and a portion of its income, 


expenses, and cash flows would be included based on the period in which the Constituent Entity was a 


member of the Group. The remaining paragraphs of Article 6.2 set out specific rules designed to ensure 


an equitable apportioning of tax outcomes and tax attributes between the two MNE Groups.  


Paragraph (b) 


49. Paragraph (b) states that in the acquisition year, the amount of Financial Accounting Net Income 


or Loss and the amount of Adjusted Covered Taxes taken into account for calculating a GloBE tax liability 


for each MNE Group, shall be the amount that is taken into account in the Consolidated Financial 


Statements of each MNE Group. This approach follows the general approach adopted by the GloBE Rules 


of relying on the amounts reflected in the financial accounts that are used for the preparation of the 


Consolidated Financial Statements.  


Paragraph (c) 


50. Under Article 6.2.1(c), an MNE Group that acquires a Controlling Interest in a Constituent Entity 


will ignore the effect of any purchase accounting consolidation adjustments attributable to the acquisition 


and treat the acquired target, for GloBE purposes, as having the same carrying value in its assets that it 


has prior to the transfer (i.e. the historical carrying value). In other words, the acquisition of a Controlling 


Interest in a target does not result in any change to the carrying value of the target’s assets and liabilities 


for the purposes of determining GloBE Income or Loss. Moreover, any adjustment to the carrying value of 


intangible assets that results from the acquisition, such as goodwill, customer lists, or workforce-in-place, 


are ignored in the computation of GloBE Income or Loss. Denying a step-up in the target’s inside basis in 


its assets and liabilities matches the treatment of the seller and purchaser under the GloBE Rules and 


ensures that gains or losses on the assets and liabilities of a Constituent Entity are not permanently 
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excluded from taxation under the GloBE Rules by virtue of a transfer of its Ownership Interests. Paragraph 


(c) is also expected to align outcomes under the GloBE rules with those provided under the domestic laws 


of most Inclusive Framework jurisdictions and avoid potential differences in treatment across financial 


accounting standards.  


51. This rule is consistent with the prohibition on taking into account purchase accounting adjustments 


in the computation of GloBE Income or Loss under Article 3.2 and applies irrespective of whether the 


Controlling Interest was acquired before or after the applicability date of the GloBE Rules. Where the 


financial accounting standard used by the UPE in preparing its Consolidated Financial Statements permit 


the UPE to “push down” adjustments to the carrying value of assets and liabilities that were attributable to 


a purchase of a business to the separate accounts of the acquired Constituent Entity, the Constituent Entity 


may use the carrying value reflected in its separate accounts if the acquisition occurred prior to 1 December 


2021 and the MNE Group does not have sufficient records to determine its Financial Accounting Net 


Income or Loss with reasonable accuracy based on the unadjusted carrying values of the acquired assets 


and liabilities. In such cases, however, the Constituent Entity must also take into account any deferred tax 


assets and liabilities arising in connection with the purchase in the computation of its Financial Accounting 


Net Income or Loss and its Adjusted Covered Taxes. 


Paragraph (d)  


52. The Substance-based Income Exclusion is computed for each Constituent Entity under Article 5.3 


by aggregating a percentage of Eligible Payroll Costs and Eligible Tangible Assets. Paragraphs (d) and 


(e) adjust the determination of Eligible Payroll Costs and Eligible Tangible Assets in the case of a target 


that is acquired or disposed part way through the Fiscal Year. Without such a rule, the Substance-based 


Income Exclusion calculated for the acquiring and disposing MNE Groups could take into account 


expenses and costs that were incurred prior to, or after, the target was a member of the MNE Group, 


possibly duplicating the effect of the expenses and costs. 


53. Paragraph (d) states that the amount of Eligible Payroll Costs referred in Article 5.3.3 shall be 


adjusted by taking into account only the costs that are reflected in the Consolidated Financial Statements 


prepared by the UPE of the MNE Group. Thus, each MNE Group takes into account the Eligible Payroll 


Costs arising during its period of ownership and that it bears economic responsibility for. 


Paragraph (e) 


54. Paragraph (e) provides that the amount of the Eligible Tangible Assets referred in Article 5.3.4 


shall be adjusted proportionally to correspond to the length of the period during the Fiscal Year that the 


target was a Constituent Entity of the MNE Group. The carrying value of the Eligible Tangible Assets is 


determined based on the amount recorded for the purpose of preparing the Consolidated Financial 


Statements, including any purchase accounting consolidation adjustments attributable to the acquisition. 


This means that the acquisition of a Controlling Interest in a target will result in a step-up in a target’s inside 


basis in its assets for the purposes of the Substance-based Income Exclusion, notwithstanding that it does 


not produce a similar step-up for the purposes of calculating GloBE Income or Loss. The difference in 


treatment between paragraphs (d) and (e) can be explained on the grounds that the tangible asset carve-


out is based on the economic cost of the investment made by the MNE Group in the tangible asset located 


in the relevant jurisdiction which is more accurately determined by looking to the fair value of that asset at 


the time of acquisition than the historical cost of that asset as recorded by the target.1  


Paragraphs (f) and (g) 


55. Paragraph (f) generally provides that deferred tax assets and liabilities of a Constituent Entity that 


are transferred between MNE Groups are taken into account by the acquiring MNE Group in the same 


manner and to the same extent as they would have been taken into account if the acquiring MNE Group 
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had controlled the Constituent Entity when they arose. Thus, if the acquiring MNE Group acquires a 


deferred tax liability that qualifies as a Recapture Exception Accrual, Article 4.4.4 does not apply to that 


deferred tax liability. On the other hand, if the deferred tax liability does not fall within the Recapture 


Exception Accruals, it will be subject to recapture under Article 4.4.4, after taking into account the rule in 


paragraph (g) related to the recapture period for acquired deferred tax liabilities. Whether a deferred tax 


asset or liability is transferred depends on its treatment under the applicable financial accounting standard. 


This accounting treatment will depend in large part on how the tax laws of the jurisdiction allocate the 


relevant items of deferred income and expense between the disposing and acquiring MNE Groups.  


56. The exception to paragraph (f) is the GloBE Loss Deferred Tax Asset. Ordinary deferred tax assets 


and liabilities arise with respect to specific Constituent Entities and are accounted for accordingly. They 


feed into the computation of the Constituent Entity’s Total Deferred Tax Adjustment Amount under 


Article 4.4.1. A GloBE Loss Deferred Tax Asset, on the other hand, arises in connection with a GloBE Loss 


Election under Article 4.5 with respect to a particular jurisdiction. It is an attribute that arises pursuant to 


an election under the GloBE Rules, but is not found in the Constituent Entity’s or the MNE Group’s financial 


accounts. Because the GloBE Loss Deferred Tax Asset arises in respect of a Net GloBE Loss in a 


particular jurisdiction of the MNE Group that makes the election, it is considered a jurisdictional attribute of 


the electing MNE Group, rather than an attribute of the Constituent Entities located in the jurisdiction and 


cannot be transferred to another MNE Group. Accordingly, Article 6.2.1(f) does not apply to a GloBE Loss 


Deferred Tax Asset. 


57. Paragraph (g) is intended to relieve the disposing MNE Group of the need to recapture deferred 


tax liabilities that do not reverse (through payment or otherwise) within the five-year period required by 


Article 4.4.4. This is achieved by treating any deferred tax liability of a Constituent Entity that leaves an 


MNE Group as reversed when the Entity leaves the MNE Group. The paragraph also starts, or re-starts 


the five-year period in Article 4.4.4 with respect to deferred tax liabilities of a Constituent Entity when it 


joins an MNE Group. By re-starting the five-year period in Article 4.4.4, paragraph (g) reduces compliance 


and administrative burdens that would arise if the deferred tax liabilities were subject to recapture based 


on their accrual dates in the disposing MNE Group. Thus, a Constituent Entity that leaves one MNE Group 


and joins another MNE Group will not be required to recapture any deferred tax liabilities under Article 4.4.4 


when it leaves the first MNE Group and will start a new five-year period under Article 4.4.4 for all of its 


deferred tax liabilities when it joins the second MNE Group. Paragraph (g) does not apply to Recapture 


Exception Accruals described in Article 4.4.5 because they are not subject to the requirements of 


Article 4.4.4 before or after the acquisition date. 


58. Paragraph (g) also modifies the process for handling deferred tax liabilities that do not reverse 


within the five-year period after the date of acquisition. This is necessary because the normal rule under 


Article 4.4.4 invokes the procedures of Article 5.4.1, which requires a re-calculation of the ETR and Top-


up Tax for the year in which the liability first accrued. The acquiring MNE Group did not perform an original 


calculation of the ETR and Top-up Tax for the relevant year based on the deferred tax liabilities of the 


acquired Constituent Entity and thus Article 5.4.1 does not function properly in this context. Accordingly, 


when an acquired deferred tax liability fails to reverse before the end of the fifth Fiscal Year after the 


acquisition date, paragraph (g) reduces Covered Taxes in that Fiscal Year. To the extent Covered Taxes 


in a jurisdiction in that Fiscal Year are negative as a result of this reduction, Additional Current Top-up Tax 


may result from the application of Article 4.1.5 if the other conditions for applying Article 4.1.5 are met. 


59. As explained at the beginning of this chapter, deferred tax assets and liabilities arising in 


connection with a business combination generally are not taken into account under the GloBE Rules 


because the purchase accounting adjustments to the carrying value of assets and liabilities are not taken 


into account in the computation of GloBE Income or Loss (subject to exceptions for Articles 6.2.2, 6.3.1, 


6.3.3, and 6.3.4 noted in the discussion of purchase accounting at the beginning of this chapter).2 Where 


the deferred tax assets and liabilities arising in connection with a business combination are not taken into 


account under the GloBE Rules, the deferred tax assets and liabilities referred to in Article 6.2.1 (f) and (g) 
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refer to the deferred tax assets and liabilities of an acquired Constituent Entity that existed before the 


Constituent Entity joined the MNE Group, i.e pre-acquisition deferred tax assets and liabilities. 


60. However, in any case where the adjusted carrying value of assets and liabilities is used for 


purposes of determining the GloBE Income or Loss, any deferred tax assets and liabilities arising in 


connection with the acquisition of those assets and liabilities should be taken into account under the GloBE 


Rules. In such cases, deferred tax liabilities are treated as arising in the Fiscal Year that includes the 


acquisition date for purposes of applying Article 4.4.4. Deferred tax liabilities that meet the definition of a 


Recapture Exception Accrual in Article 4.4.5 will not be subject to recapture under Article 4.4.4. The 


exception in Article 4.4.5(e) for deferred tax liabilities in respect of fair value accounting on unrealised net 


gains, however, does not provide a blanket exception for deferred tax liabilities attributable to a business 


combination. That exception applies to deferred tax liabilities in respect of unrealised net gains on assets 


and liabilities that are regularly accounted for using a fair value method, such as marketable securities. 


Thus, if a deferred tax liability arises in respect of a purchase accounting adjustment to the carrying value 


of an asset or liability that will be accounted for using a fair value method after the transaction, 


Article 4.4.5(e) applies to that deferred tax liability. However, if the deferred tax liability arises in respect of 


inventory that is accounted for using a cost method or a marketing intangible asset, the deferred tax liability 


does not qualify as Recapture Exception Accrual. 


Paragraph (h) 


61. Paragraph (h) deals with the situation in which the target is required to apply the IIR as a Parent 


Entity of one or both MNE Groups. Paragraph (h) provides that the target shall apply the IIR separately to 


its Allocable Shares of the Top-up Tax of LTCEs determined for each MNE Group. Thus, this rule applies 


where the target has an Ownership Interest in an LTCE and is a Parent Entity required to apply the IIR 


under the top-down approach or split-ownership rules applicable to one or both MNE Groups.  


62. The determination of whether a Constituent Entity in which the target has an Ownership Interest 


is an LTCE must be made separately with respect to both the MNE Group that the target left and the MNE 


Group that the target joined. Whether a Constituent Entity in which the target has an Ownership Interest is 


an LTCE is determined based on jurisdictional blending which means that the taxes and income of other 


Constituent Entities owned by each MNE Group that are located in the same jurisdiction as the target will 


impact on the jurisdictional ETR and therefore whether the target is considered to have an Ownership 


Interest in an LTCE. In fact, the same Constituent Entity could be an LTCE of the disposing MNE Group 


but not an LTCE of the acquiring MNE Group, or vice-versa. This could occur, for example, because one 


MNE Group has high-taxed Constituent Entities located in the same jurisdiction sheltering the low-tax 


outcome of the target. This outcome is consistent with the policies or principles underlying the GloBE Rules 


because the tax attributes of the Constituent Entities would be subject to two different computations for 


each of the MNE Groups involved. 


63. Similarly, whether the target is a Parent Entity required to apply the IIR must be determined based 


on the facts of each MNE Group. If the target is an Intermediate Parent Entity and the UPEs of the MNE 


Groups involved are located in a jurisdiction with a Qualified IIR, the target would not be required to apply 


the IIR under Article 2.1.3(a). However, if only one of the UPEs is located in a jurisdiction with a Qualified 


IIR, then the target may be required to apply the IIR with respect to the MNE Group whose UPE is not 


subject to the IIR. Stated differently, Article 2.1.3(a) deactivates the IIR applicable to the target in the case 


of the MNE Group whose UPE is subject to a Qualified IIR, but not in the case of the MNE Group whose 


UPE is not subject to a Qualified IIR. If both UPEs are not located in a jurisdiction with a Qualified IIR, then 


the target may be required to apply the IIR with respect to each MNE Group based on its Allocable Share 


of the Top-up Tax, if any, computed with respect to the LTCE by each MNE Group.  
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Article 6.2.2 


64. Article 6.2.2 provides for an exception to Article 6.2.1 aimed at providing consistent treatment of 


an acquisition and disposition of assets and liabilities for GloBE purposes, regardless of the form in which 


the transaction is undertaken. When Article 6.2.2 applies to a transaction, the seller is treated as selling its 


Ownership Interests and the gain or loss on that sale is excluded from Article 3.2.1(c) in the jurisdiction in 


which it is located. At the same time, the target is treated as selling its assets and liabilities to the acquiring 


MNE Group in exchange for the consideration received by the seller in a transaction that is subject to 


Article 6.3.1. The target’s gain or loss and Covered Taxes on the sale of its assets and liabilities are taken 


into account in computing its GloBE Income or Loss and Adjusted Covered Taxes and the disposing MNE 


Group’s ETR for the target’s jurisdiction for the Fiscal Year that includes the acquisition date. As a result 


of this treatment the gain or loss on the transfer that is treated as a sale of assets and liabilities of the 


target are included in the disposing MNE Group’s ETR computation for the jurisdiction that imposed that 


treatment for local tax purposes, rather than the jurisdiction of the seller of the Ownership Interests.  


65. Article 6.2.2 applies to an acquisition (or disposition) of a Controlling Interest where the jurisdiction 


of the target Constituent Entity treats the transaction as an acquisition and disposition of the underlying 


assets and liabilities for tax purposes and imposes a Covered Tax on the gain or loss from the deemed 


disposition of assets by the seller. This provision includes situations where the target jurisdiction imposes 


a Covered Tax on the seller based on the difference between the tax basis of the assets and the tax 


amounts of the liabilities and the consideration paid or fair value. 


66. A Controlling Interest is acquired when a Constituent Entity that was not in control of the target 


acquires Ownership Interests that give it control of the target. The rule in Article 6.2.2 does not require the 


Constituent Entity to acquire all of its Ownership Interests in the transaction in which it gains control. Thus, 


acquisition of an Ownership Interest, no matter how small, that combined with Ownership Interests already 


owned by the Constituent Entity may result in the Constituent Entity acquiring a Controlling Interest. Once 


a Constituent Entity has a Controlling Interest, acquisition of additional Ownership interests in the target 


are not acquisitions of a Controlling Interest. However, the tax laws of the target’s jurisdiction may treat a 


transaction as a sale of assets only when the control is acquired in a single or series of related transactions. 


67. There are two conditions for Article 6.2.2 to apply. The first is that the jurisdiction of the target 


Constituent Entity treats the transaction as, or similar to, an acquisition or a disposal of the underlying 


assets and liabilities for tax purposes. This condition includes situations where, on acquisition of a 


Controlling Interest in the target Constituent Entity, for tax purposes, the jurisdiction of the target 


Constituent Entity recognises the assets and liabilities of that Constituent Entity as forming part of another 


Constituent Entity located in that jurisdiction because the target has become a member of a tax 


consolidated group.  


68. The second condition is that the jurisdiction of the target Constituent Entity imposes a Covered 


Tax on the seller based on the difference between the tax basis of the underlying assets and amount of 


the underlying liabilities and the consideration received in exchange for the Controlling Interest, or the 


difference between that tax basis and fair value of the assets and liabilities. The second condition is met 


in situations where the target jurisdiction imposes a Covered Tax on the seller based on the difference 


between the consideration received by the seller and the tax basis of the target’s underlying assets and 


liabilities. The second condition can also be met where the target jurisdiction imposes a Covered Tax on 


the seller based on the difference between the fair value of the underlying assets and liabilities and the 


target’s tax basis therein. In sum, the Covered Tax must be based on a gain that is determined by reference 


to the “inside basis” of the target’s assets and liabilities. 
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Article 6.3 - Transfer of Assets and Liabilities  


69. Article 6.3 provides rules for the recognition or non-recognition of gain or loss on the disposition of 


assets and liabilities and for determining the carrying values of assets and liabilities acquired in an ordinary 


acquisition or disposition and an acquisition or disposition in connection with a GloBE Reorganisation 


where the seller is not subject to tax on the gain (or loss), in whole or part. 


70. Article 6.3.1 provides the general rule applicable to all acquisitions and dispositions of assets and 


liabilities whether individually or as part of an acquisition or disposition of a business. Articles 6.3.2 and 


6.3.3 lay out the provisions applicable to the acquisition and disposition of assets and liabilities as part of 


a GloBE Reorganisation. Articles 6.3.2, and 6.3.3 apply to both domestic and cross-border transactions 


that qualify as GloBE Reorganisations under the definition in Article 10.1. The definition of GloBE 


Reorganisation is discussed in the Commentary to Article 10.1. The provisions of Articles 6.3.1, 6.3.2, and 


6.3.3 do not require that a disposing Constituent Entity and an acquiring Constituent Entity belong to the 


same MNE Group and apply irrespective of whether the counterparty to the transaction is itself a 


Constituent Entity that is part of an MNE Group subject to the GloBE Rules. 


Article 6.3.1 


71. Article 6.3.1 relates to an acquisition or disposition of assets and liabilities that is not part of a 


GloBE Reorganisation. The Article follows the accounting treatment for both the disposing Entity and the 


acquiring Entity. Financial accounting rules generally recognise a seller’s gain or loss on the disposition of 


assets and liabilities and require the acquirer to use the acquisition price, which is generally the fair value 


of the assets, to measure the assets and liabilities upon its acquisition. As such, for GloBE purposes, the 


disposing Entity must include gain or loss from the disposition of assets and liabilities in its computation of 


GloBE Income or Loss and the acquiring Entity must use the adjusted carrying value as determined under 


the financial accounting standard used in preparing the Consolidated Financial Statements of the UPE.  


72. In a transfer to which Article 6.2.2 applies, the carrying value of the acquired assets and liabilities 


for GloBE purposes is based on their fair value to the extent gain or loss on those assets and liabilities was 


included in the GloBE Income or Loss computation of the selling MNE Group. The fair value must be used 


in the computation of the acquiring Entity’s computation of GloBE Income or Loss in the acquisition year 


and subsequent Fiscal Years irrespective of whether the fair value adjustments are reflected in the Entity’s 


financial accounts or the MNE Group’s consolidated financial accounts.  


73. The acquiring Entity may be required under the applicable accounting standard to recognise 


assets and liabilities that were not recognised in the financial accounts of the disposing Entity, such as 


goodwill or other intangible assets. In addition, the acquiring Entity may be required to recognise bargain 


purchase gains under the applicable accounting standard. In such cases, amortisation of the intangible 


assets or the bargain purchase gain will be included in the computation of GloBE Income or Loss only to 


the extent included in the acquiring Entity’s Financial Accounting Net Income or Loss. 


73.1. In a transaction between Constituent Entities of an MNE Group that is described in Article 6.3.1, 


the GloBE Income or Loss of the disposing Constituent Entity is determined in accordance with Article 


3.2.3. The arm’s length principle under Article 3.2.3 applies irrespective of whether the MNE Group 


accounts for transactions between Constituent Entities at the disposing Constituent Entity’s carrying value 


rather than based on fair value. The Inclusive Framework will develop further guidance, including possible 


simplifications, for an acquiring Constituent Entity to avoid any possible double taxation attributable to the 


MNE Group’s accounting for intra-group transactions. 
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Article 6.3.2 


74. Articles 6.3.2 sets out the general treatment of an acquisition or disposition of assets and liabilities 


as part of a GloBE Reorganisation. Article 6.3.2 aligns the GloBE Rules with the tax deferral treatment of 


reorganisations under domestic provisions. The requirements to qualify as a GloBE Reorganisation in 


paragraphs (b) and (c) of the definition relate to the tax treatment of the transformation or transaction under 


local tax law. These paragraphs consider the tax treatment of the transferor/disposing and 


transferee/acquiring entities and both paragraphs must be met for the transaction to qualify as a GloBE 


Reorganisation. Consistent treatment of the transferor/disposing and transferee/acquiring entities will 


ordinarily occur in a purely domestic transformation or transaction and may occur in a cross-border 


transformation or transaction. However, consistent treatment will not always occur in a cross-border 


transformation or transaction. 


75. Article 6.3.2(a) provides that the disposing Constituent Entity will not recognise the gain or loss 


from the transfer of the assets and liabilities for GloBE purposes. Pursuant to Article 6.3.2(b) future profit 


or loss of the acquiring Constituent Entity will be determined on the basis of the historical carrying amounts 


of the acquired assets and liabilities. The Constituent Entity must maintain accounting records to support 


the computation of GloBE Income or Loss by reference to the historical carrying amounts of the acquired 


assets and liabilities.  


Article 6.3.3 


76. Article 6.3.3 addresses instances where a GloBE Reorganisation results in the recognition of Non-


qualifying Gain or Loss under the laws of the disposing Entity’s jurisdiction. This may be the case under 


tax rules in Inclusive Framework jurisdictions, for example, where there is a limit to the amount of non-


equity consideration that can be paid as part of the consideration for the transaction to qualify as a GloBE 


Reorganisation. Amounts paid over that limit may constitute taxable consideration that triggers the 


recognition of a gain or loss in respect of the assets transferred pursuant to the reorganisation.  


77. In the context of such GloBE Reorganisations, Article 6.3.3 provides that the disposing Constituent 


Entity will include a gain or loss to the extent of the Non-Qualifying Gain or Loss. This means that the 


computation of GloBE Income or Loss will include the lesser of the amount of gain or loss reflected in the 


financial accounts or the amount of the taxable gain or loss arising from the GloBE Reorganisation. Further, 


the acquiring Constituent Entity will increase or decrease the carrying amounts of the acquired assets and 


liabilities to account for the Non-qualifying Gain or Loss. The changes in carrying value for GloBE purposes 


must be allocated among assets and liabilities in a manner consistent with the increases and decreases 


of those assets under the tax law applicable to the acquiring Constituent Entity. For example, if the 


Constituent Entity is required by local tax rules to allocate the basis increases due to the tax gain, first to 


depreciable assets up to the amount of built-in gain on such assets, and then to inventory and other current 


assets, the Constituent Entity must do the same for GloBE purposes. However, the increase or decrease 


in carrying value of assets and liabilities for GloBE purposes cannot exceed the Non-qualifying Gain or 


Loss.  


Article 6.3.4 


78. A Constituent Entity may be required or permitted to adjust the tax basis of its assets or the tax 


amount of its liabilities for a variety of reasons. Perhaps the most common circumstance is where a 


Constituent Entity is subject to an exit tax because of a cross-border reorganisation or a change in the 


Entity’s tax residence. In addition, a Constituent Entity may be required to adjust the tax basis or amount 


of some or all of its assets and liabilities when it joins or leaves a tax consolidated group. In other cases, 


the Constituent Entity (or its owners) may be permitted to make an election that adjusts the tax basis of 
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assets and tax amount of liabilities. The adjustments required by these local tax rules are usually, but not 


always, based on the fair value of the asset or liability. 


79. Article 6.3.4 provides an MNE Group with an election for these situations which seeks to align the 


outcomes under GloBE with those that apply under local tax law. When an election under Article 6.3.4 is 


made, the Constituent Entity recognises gain or loss and adjusts the carrying value of its assets and 


liabilities for purposes of the GloBE Rules. The election, however, does not apply to ordinary sales of 


assets (e.g. sales of inventory) by a Constituent Entity or transfer pricing adjustments. Moreover, if an 


election is made under this Article in connection with the acquisition of a Controlling Interest in a 


Constituent Entity that is governed by Article 6.2.1, the election does not affect the application of 


Article 3.2.1(c) to the seller. 


80. Under paragraph (a), the gain or loss with respect to each asset or liability to be included in the 


computation of GloBE Income or Loss is initially determined under sub-paragraph (i) based on the 


difference between the carrying value for financial accounting purposes of the asset or liability immediately 


before the date of the event that triggered the tax adjustment (the triggering event), and the fair value of 


the asset or liability immediately after the triggering event. The carrying value of the asset or liability prior 


to the triggering event can be calculated by subtracting any depreciation or other valuation adjustment 


leading up to the trigger event from the carrying value of the asset or liability at the beginning of the Fiscal 


Year. Where the triggering event is the acquisition of an Ownership Interest in a Constituent Entity, the fair 


value of all the assets and liabilities of the Constituent Entity will typically be commensurate with the 


acquisition cost of the Ownership Interest(s). Because the triggering event may occur as a result of, or in 


connection with, a GloBE Reorganisation, sub-paragraph (ii) reduces (or increases) the amount of gain (or 


loss) determined under sub-paragraph (i) by the amount of any gain (or loss) already recognised as Non-


Qualifying Gain or Loss. Thus, sub-paragraph (ii) prevents duplication of gains and losses that have 


already been included in the GloBE Income or Loss computation under Article 6.3.3. 


81. Pursuant to paragraph (b), the Constituent Entity will use the fair value of the assets and liabilities 


to compute its GloBE Income or Loss in the Fiscal Years ending after the triggering event. The fair value 


to be used is the fair value of the assets determined pursuant to the financial accounting standard used in 


the Consolidated Financial Statements.  


82. Under paragraph (c), the net gain or loss on all of the Constituent Entity’s assets and liabilities 


determined under paragraph (a) can be included in the computation of GloBE Income or Loss in the Fiscal 


Year in which the triggering event occurs or can be spread pro rata over five consecutive Fiscal Years 


starting with the Fiscal Year in which the triggering event occurs. If the total net gain or loss is spread over 


five Fiscal Years and the Constituent Entity leaves the MNE Group before the end of the five-year period, 


the remainder of the gain or loss must be accelerated and taken into account in the Fiscal Year that the 


Constituent Entity leaves the MNE Group.  


Article 6.4 - Joint Ventures 


83. A common business practice undertaken by MNE Groups is entering into joint ventures with third 


parties. Generally, for accounting purposes, a joint venture is a business enterprise that is jointly controlled 


by two or more persons or Entities. Because the enterprise is not controlled exclusively by one person, its 


accounting results are not consolidated with any of its owners on a line-by-line basis. Instead, the financial 


results of joint ventures are commonly reported by MNE Groups using the equity method in their 


Consolidated Financial Statements. Absent a special rule, this accounting treatment would exclude them 


from the scope of the GloBE Rules because they do not meet the definition of a Constituent Entity under 


Article 1.3, which requires an Entity to be consolidated on a line-by-line basis. Thus, if two MNE Groups 


subject to the GloBE Rules each owned 50% of the Ownership Interests of a joint venture, neither MNE 


Group would be subject to the GloBE Rules on its share of the JV’s income in the absence of Article 6.4.  
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84. Article 6.4 extends the application of the GloBE Rules to Entities in which the UPE of an MNE 


Group owns 50% or more of the Ownership Interests (such Entities are JVs under the GloBE Rules). This 


ensures that all of the income of a 50/50 JV owned, directly or indirectly, by the UPE of an MNE Group will 


be subject to the GloBE Rules and that the rule extends to any venture in which the MNE Group holds 


50% or more of the Ownership Interests (without having unilateral control). Article 6.4 does not, however, 


require the JV or its JV Subsidiaries to apply the IIR or the UTPR directly. Rather it requires the MNE 


Group to determine Top-up Tax in respect of a JV (or its JV Subsidiaries) located in a Low-Taxed 


Jurisdiction and allocates any resulting Top-up Tax to a Constituent Entity within the MNE Group under 


the IIR or the UTPR. 


Article 6.4.1  


85. Article 6.4.1 is a special rule that applies to JVs reported by the MNE Group in their Consolidated 


Financial Statements. The definition of a JV under the GloBE Rules departs from the one commonly used 


in accounting rules. A JV is defined in Article 10.1 as an Entity whose financial results are reported under 


the equity method in the Consolidated Financial Statements of the MNE Group provided that the UPE 


holds directly or indirectly at least 50% of its Ownership Interests. Thus, an Entity is not a JV under the 


GloBE Rules, where the UPE holds less than 50% of its Ownership Interests despite that it could still be 


considered as a JV under accounting rules if it is jointly controlled by the MNE Group. Similarly, an Entity 


commonly referred to as an “associate” under accounting rules (e.g. IAS 28 (IFRS Foundation, 2022[2])) 


and also reported under the equity method typically would not meet the GloBE definition of a JV because 


the UPE would not reach the 50% ownership threshold. In this latter case, the MNE Group would have 


significant influence over the Entity instead of joint control, which is a difference between “associates” and 


JVs under accounting rules.3 However, such factor is not decisive in the GloBE definition of a JV.  


86. An Entity is not considered a JV for GloBE purposes if it is an Excluded Entity or the Ownership 


Interests of the Entity held by the MNE Group are held directly by an Excluded Entity. Furthermore, an 


Entity is excluded from the definition of a JV if it is a UPE of an MNE Group that is already within the scope 


of the GloBE Rules because such Group meets the consolidated revenue threshold set out in Article 1.1. 


87. Article 6.4.1 also extends the operation of the GloBE Rules to the income of Entities controlled by 


the JV (JV Subsidiaries). The JV and its JV Subsidiaries make up a JV Group. The members of a JV Group 


are not required to apply the charging provisions in Chapter 2. However, they are treated as if they were 


Constituent Entities for purposes of computing their jurisdictional ETR and Top-up Taxes. 


88. Article 6.4.1 brings a JV and its subsidiaries into scope of the GloBE Rules but only with respect 


to the UPE’s share of the JV and its subsidiaries. If the JV is an LTCE, the GloBE Rules would apply similar 


to the way they apply to Constituent Entities. However, Article 6.4.1 does not require a JV or its JV 


subsidiaries to apply the IIR or UTPR.  


Paragraph (a) 


89. Paragraph (a) provides special rules for computing the Top-up Tax of the JV and its JV 


Subsidiaries. It states that the Top-up Tax of the JV Group shall be computed in accordance with 


Chapters 3 to 7 and Article 8.2 as if such the members of the JV Group were Constituent Entities of a 


separate MNE Group and as if the JV was the UPE of that Group. This means that all the provisions 


included in Chapters 3 to 7 and Article 8.2 of the GloBE Rules related to the computation of the Top-up 


Tax are applicable to the members of JV Group including the provisions on the Substance-based Income 


Exclusion and Safe-Harbours. However, the Top-up Tax computation for the JV Group under Chapter 5 is 


made as if the JV was the UPE of a separate MNE Group. Therefore, for example, the accounting standard 


used in preparing Consolidated Financial Statements of the JV Group is the accounting standard of the JV 


(not the UPE) and the GloBE Income or Loss and Covered Taxes of the JV and its JV Subsidiaries are not 


blended with the Constituent Entities of the wider MNE Group for purposes of the JV’s jurisdictional ETR 
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computations (or the jurisdictional ETR computations of the wider MNE Group). Lastly, the transitional 


rules in Articles 9.1 and 9.2 also apply with respect to JVs on the grounds that they complement the 


provisions in Chapters 4 and 5. When an MNE Group computes the jurisdictional ETR of the members of 


a JV Group it should take into account any Adjusted Covered Taxes recorded in the financial accounts of 


the Constituent Entities of such MNE Group with respect to the GloBE Income or Loss of the members of 


the JV Group in accordance with Article 4.3. 


Paragraph (b) 


90. Paragraph (b) regulates the application of the IIR by Parent Entities with respect to the Top-up Tax 


of a JV and a JV Subsidiary. Paragraph (b) only applies to Parent Entities that have Ownership Interest in 


the JV or the JV Subsidiary. It requires such Parent Entities to apply the IIR in accordance with Articles 2.1 


to 2.3. This means that the UPE and other Parent Entities are required to apply the IIR in accordance with 


the top-down approach and split-ownership rules.  


91. The UPE or any other Parent Entity applying the IIR must allocate the Top-up Tax of the JV or JV 


Subsidiary based on its Allocable Share of the Top-up Tax. For example, assume Hold Co holds 50% of 


the Ownership Interests of JV Co, a JV as defined by Article 10.1. JV Co owns 80% of the Ownership 


Interests of Sub Co (a JV Subsidiary as defined by Article 10.1). JV Co and Sub Co are both LTCEs and 


each one has a Top-up Tax of 100. The UPE’s Allocable Share of the Top-up Tax of JV Co is 50 (100 x 


50%). The UPE’s Allocable Share of the Top-up Tax of Sub Co is 40 (100 x 50% x 80%). 


Paragraph (c) 


92. Lastly, paragraph (c) describes how the UTPR is applied in the context of JVs. In practice, the 


UTPR only applies, with respect to a member of a JV Group, where the UPE or other Parent Entities have 


not brought into charge the JV Group Top-up Tax under a Qualified IIR in accordance with paragraph (b). 


Paragraph (c) requires the JV Group Top-up Tax to be added to the Total UTPR Top-up Tax Amount, after 


it has been reduced by the amount that has already been brought into charge under the IIR. 


93. The term JV Group Top-up Tax is defined in Article 10.1 as the UPE’s Allocable Share of the Top-


up Tax of all members of the JV Group. The amount is computed on the basis of the UPE’s Allocable 


Share of the Top-up Tax of the JV or its JV Subsidiaries. For example, assume the UPE holds 50% of the 


Ownership Interests of JV Co, a JV subject to Article 6.4. JV Co owns 80% of the Ownership Interests of 


Sub Co (a JV Subsidiary also subject to Article 6.4). JV Co and Sub Co are both LTCEs and each one has 


a Top-up Tax of 100. The JV Group Top-up Tax is 90 (50 of JV Co’s Top-up Tax and 40 of Sub Co’s Top-


up Tax).  


94.  If all the Top-up Tax is allocated under paragraph (b), then the JV Group Top-up Tax would be 


zero and therefore, paragraph (c) has no effect. If there is an amount of Top-up Tax that has not been 


brought into charge under paragraph (b), then such amount would be added to the Total UTPR Top-up 


Tax Amount taken into account under Article 2.5.1 so it can be allocated under the UTPR.  


Article 6.5 - Multi-Parented MNE Groups 


95. Article 6.5 covers the situation in which two or more Groups prepare Consolidated Financial 


Statements in which the financial performance of these Groups is presented as a single economic unit in 


accordance with a Dual-listed Arrangement or a Stapled Structure. The rules in this Article ensure that the 


GloBE Rules apply to these structures in the same way they would apply to a Group with single UPE with 


an appropriate allocation of Top-up Tax amongst the Constituent Entities of the combined MNE Group. A 


Multi-Parented MNE Group is comprised of two or more Groups whose UPEs enter into an arrangement 
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that is a Stapled Structure or Dual-listed Arrangement. The terms Multi-Parented MNE Group, Dual-listed 


Arrangement and Stapled Structure are defined in Article 10.1.  


96. The GloBE Rules apply only to MNE Groups and therefore the definition of a Multi-Parented MNE 


Group requires that at least one Entity or PE of the combined Group has to be located in a different 


jurisdiction with respect to the rest of the Entities of the combined Group. The phrase “combined Group” 


was included in the definition to accommodate the situation in which two domestic Groups hold Ownership 


Interests of an Entity located in another jurisdiction but they only hold the Controlling Interests of the Entity 


when they act as a combined Group. For instance, two separate domestic Groups may each hold 50% of 


the Ownership Interests of an Entity located in another jurisdiction (or domestic Entity with a PE in another 


jurisdiction). In this case, the Entity would be treated as a JV by each Group individually. However, where 


the UPEs of both Groups are part of a Stapled Structure or Dual-listed Arrangement the JV becomes a 


Constituent Entity of the combined Group and because that Entity is located in another jurisdiction, the 


combined Group becomes a Multi-Parented MNE Group.  


97. A Stapled Structure is an arrangement under which 50% or more of the Ownership Interests in the 


UPEs are “stapled” together as if they were the Ownership Interests of a single Entity. Stapled Ownership 


Interests are combined together (through their form of ownership, restrictions on transfer, or other terms 


or conditions) in a way that they cannot be transferred or traded independently. Stapled Ownership 


Interests that are listed on a securities exchange, are quoted on that exchange at a single price for the 


combined Ownership Interests. The definition of Stapled Structure also requires that one of the UPEs 


prepares Consolidated Financial Statements in which assets, liabilities, income, expenses and cash flows 


of the Entities in all of the Groups are presented together as those of a single economic unit.  


98. The other arrangement covered by the definition of a Multi-Parented MNE Group is a Dual-listed 


Arrangement. A Dual-listed Arrangement is an arrangement whereby two or more UPEs combine their 


businesses through contract rather than bringing them under the ownership and control of a single entity. 


Under a Dual-listed Arrangement, each UPE makes distributions to its owners based on a fixed ratio 


pursuant to a contract, such as an equalization agreement, and the activities of the combined groups are 


managed collectively as if they were carried out by a single economic entity. As with the definition of 


Stapled Structure, the definition of Dual-listed Arrangement also requires the UPEs to prepare 


Consolidated Financial Statements in which the assets, liabilities, income, expenses and cash flows of all 


the Entities of the Groups are presented together as those of a single economic unit. However, in contrast 


to Stapled Structures, the Ownership Interests in the UPEs under a Dual-listed Arrangement are quoted, 


traded or transferred independently in different capital markets.  


99. Under these definitions, both a Stapled Structure and a Dual-listed Arrangement must prepare the 


Consolidated Financial Statements that are externally audited pursuant to a regulatory regime. This 


requirement is satisfied where a UPE prepares Consolidated Financial Statements in accordance with an 


Acceptable Financial Accounting Standard where it requires that the Consolidated Financial Statements 


must present fairly the financial position and performance of the Entities and are audited by a professional 


external auditor in accordance with the auditing standards issued by the auditing standards board in the 


jurisdiction of location of the UPE. 


Article 6.5.1 


100. Article 6.5.1 is divided into several paragraphs, each of which contains a different rule that applies 


particularly to Multi-Parented MNE Groups.  


Paragraph (a) 


101. Paragraph (a) states that the Entities and Constituent Entities of each Group are treated as if they 


were members of a single MNE Group for purposes of the GloBE Rules. This paragraph refers to “Entities” 
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and “Constituent Entities” because it has two objectives. The first objective is determining the composition 


of the combined Group. Similar to Article 1.2.2, this test refers to all Entities regardless of whether they are 


Constituent Entities or Excluded Entities. This is important for applying the consolidated revenue threshold 


in Article 1.1, which takes into account the revenue of Entities that are members of the combined Group 


regardless of whether they are Excluded Entities. The second objective is to identify the Constituent 


Entities of the Multi-Parented MNE Group for the purposes of applying the mechanical provisions of the 


GloBE Rules. Under this paragraph, the Constituent Entities, including PEs, of each of the Groups are 


treated as Constituent Entities of a single Multi-Parented MNE Group.  


Paragraph (b) 


102. Paragraph (b) states than an Entity (other than an Excluded Entity) shall be treated as a 


Constituent Entity of the Multi-Parented MNE Group if it is consolidated on a line-by-line basis by such 


Group or its Controlling Interests are held by Entities of such Group. The purpose of paragraph (b) is to 


extend the definition of Constituent Entity to those Entities that would not meet the definition if each Group 


were tested separately but that are, nevertheless, included on a line-by-line basis in the Consolidated 


Financial Statements of the Multi-Parented MNE Group. Furthermore, these Entities are considered as 


Constituent Entities if they are not consolidated on a line-by-line basis by the Multi-Parented MNE Group 


but their Controlling Interest are held by Entities of the Multi-Parented MNE Group. For example, MNE 


Group 1 and MNE Group 2 together constitute a Multi-Parented MNE Group. The UPEs of each MNE 


Group hold 50% of the Ownership Interests of an Entity. If each MNE Group were treated as a separate 


Group under the rules, the financial performance of the Entity would have been reported under the equity 


method and therefore, the Entity would have been treated as a JV. However, given that the Multi-Parented 


MNE Group collectively holds the Controlling Interests of the Entity it is expected that such Entity would be 


consolidated on a line-by-line basis and therefore, considered as a Constituent Entity of the MNE Group. 


In the case that such Entity was not consolidated on a line-by-line basis, it will still be considered as a 


Constituent Entity because its Controlling Interests are held by Entities of the Multi-Parented MNE Group. 


The same would apply, for instance, if each MNE Group held 30% of the Controlling Interests of the Entity.  


Paragraph (c) 


103. Paragraph (c) states that the Consolidated Financial Statements of the Multi-Parented MNE Group 


are those referred to in the definition of Stapled Structure or Dual-listed Arrangement. Therefore, the 


Consolidated Financial Statements of the Multi-Parented MNE Group created under a Stapled Structure 


are those referred in paragraph (b) of the definition of Stapled Structure. Similarly, the Consolidated 


Financial Statements of the Multi-Parented MNE Group created under a Dual-listed Arrangement are those 


referred in paragraph (e) of the definition of Dual-listed Arrangement. These statements must meet the 


definition of Consolidated Financial Statements to be used for purposes of the GloBE Rules. Furthermore, 


the last part of paragraph (c) clarifies that whenever there is a reference to the accounting standard of the 


UPE, then it should be deemed to be the accounting standard that has been used by the Multi-Parented 


MNE Group to prepare its combined Consolidated Financial Statements. 


Paragraph (d) 


104. Paragraph (d) clarifies that the UPEs of the Groups that comprise the Multi-Parented MNE Group 


are still considered as the UPEs of the Multi-Parented MNE Group. This clarification is important because 


it confirms that in these cases there would be more than one UPE. The text in the parenthesis at the end 


of paragraph (d) further clarifies that any references to the UPE in the GloBE Rules refers to the UPEs of 


the Multi-Parented MNE Group.  
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Paragraph (e) 


105. Paragraph (e) indicates that the Parent Entities of the Multi-Parented MNE Group shall apply the 


IIR in accordance with Articles 2.1 to 2.3 with respect to their Allocable Shares of the Top-up Tax of the 


LTCE. This means that under Article 2.1, each of the UPEs are required to apply the IIR under the top-


down approach in the jurisdiction in which they are located. This means that split-ownership rules are also 


applicable. However, the determination of whether an Entity is a POPE shall take into account both of the 


UPEs Ownership Interests in the Entity.  


106. For example, MNE Group 1 holds 60% of the Ownership Interests of Sub Co, while the remaining 


40% is held by MNE Group 2. Both Groups form part of a Multi-Parented MNE Group. Sub Co holds all of 


the Ownership Interests of an LTCE. If each MNE Group was assessed separately, Sub Co would have 


been a POPE of MNE Group 1 under Article 10.1 because more than 20% of its Ownership Interests are 


held by persons that are not Constituent Entities of MNE Group 1. However, given that MNE Group 1 and 


MNE Group 2 are considered a single MNE Group, then 100% of Sub Co’s Ownership Interests are held 


by Constituent Entities and therefore, Sub Co does not meet the definition of a POPE. In this case, the 


UPEs of MNE Group 1 and MNE Group 2 would apply the IIR based on their Allocable Share of the Top-


up Tax (60% and 40%, respectively). 


107. It is possible that only one of the UPEs of the Multi-Parented MNE Group is subject to a Qualified 


IIR. In such a case, the application of the top-down approach under Article 2.1.3 will depend on the legal 


holding structure of the Multi-Parented MNE Group. For example, if all of the Ownership Interests of an 


Intermediate Parent Entity, that are held by the Multi-Parented MNE Group, are held by the UPE that is 


subject to a Qualified IIR, then Article 2.1.3 (a) deactivates the obligation of the Intermediate Parent Entity 


from applying the IIR. However, if both UPEs hold Ownership Interests in the Intermediate Parent Entity, 


then Article 2.1.3(a) does not apply because one of its UPEs is not subject to a Qualified IIR. In this latter 


case, the Intermediate Parent Entity is required to apply the IIR based on its Allocable Share of the Top-


up Tax of the LTCE and the UPE that is subject to a Qualified IIR would reduce its Allocable Share of the 


Top-up Tax of the LTCE in accordance with Article 2.3. 


108. The computation of each Parent Entity’s Allocable Share of the Top-up Tax of LTCEs in 


accordance with Article 2.2 is not affected by Article 6.5. This also applies to the UPEs of the Multi-


Parented MNE Group notwithstanding any arrangement that require such Entities to share the profits of 


their subsidiaries.  


Paragraph (f) 


109. Paragraph (f) states that all the Constituent Entities of the Multi-Parented MNE Group are required 


to apply the UTPR in accordance with Articles 2.4 to 2.6. It further clarifies that the UTPR shall take into 


account the Top-up Tax computed in respect of any LTCE that is a member of the Multi-Parented MNE 


Group. This means a single UTPR Top-up Tax Amount is calculated for the whole Multi-Parented MNE 


Group by aggregating the Top-up Tax of all the members of the Multi-Parented MNE Group, taking into 


account the other relevant provisions such as Article 9.3. This also means that an Entity that would 


otherwise be a Constituent Entity of only one of the Groups can be required to apply the UTPR with respect 


to an amount of Top-up Tax of another Constituent Entity that would otherwise be a Constituent Entity of 


another Group.  


Paragraph (g) 


110. Lastly, paragraph (g) clarifies that all of the UPEs are required to submit a GloBE Information 


Return in accordance with Article 8.1. The Article contains an exception to this rule where they appoint a 


single Designated Filing Entity, which could be one of the UPEs or another Constituent Entity of the Multi-


Parented MNE Group. Furthermore, paragraph (g) states that the GloBE Information Return shall include 
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the information of all Groups that are part of the Multi-Parented MNE Group. The information required 


under Chapter 8 should be reported as if all of the Groups were a single MNE Group. Paragraph (g) does 


not otherwise alter the rules in Article 8.1, such as the obligation of all Constituent Entities located in a 


jurisdiction to submit a GloBE Information Return in case it is not submitted by a Designated Local Entity, 


or by the UPEs or a Designated Filing Constituent Entity located in a jurisdiction with a Qualifying 


Competent Authority Agreement.  


  







194    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


References 
 


IFRS Foundation (2022), International Financial Reporting Standards, https://www.ifrs.org/. [2] 


 


Notes


 
1 The application of Article 6.2.1(e) is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 Deferred tax assets and liabilities arising in connection with a business combination should be 


distinguished from the deferred tax assets and liabilities of an acquired Constituent Entity that existed 


before the Constituent Entity joined the MNE Group. 


3 Under IFRS, for example, joint control is the contractually agreed sharing of control of an arrangement, 


which exists only when decisions about the relevant activities require the unanimous consent of the parties 


sharing control (IFRS 11, paragraph 7), while significant influence is the power to participate in the financial 


and operating policy decisions of the investee but is not control or joint control over those policies (IAS 28, 


paragraph 3) (IFRS Foundation, 2022[2]). 



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
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1. Chapter 7 contains special rules that are applicable to certain tax neutrality and distribution tax 


regimes. These special rules adapt the GloBE Rules to the unique features of these regimes. 


Article 7.1 - Ultimate Parent Entity that is a Flow-through Entity 


2. A jurisdiction’s tax system may contain rules designed to achieve a single level of taxation on 


business income. While some jurisdictions may achieve this by adjusting the treatment of income in the 


hands of the owner (e.g. by exempting distributions received by shareholders), others may provide for a 


similar result by adjusting the treatment of income in the hands of the business entity (e.g. by treating 


certain entities or arrangements as transparent for tax purposes or permitting that entity or arrangement to 


deduct distributions to its investors from its taxable income). These regimes are premised on the idea that 


the tax on the entity’s income is effectively collected at the level of the owner, either by taxing that owner 


directly on its allocable share of the entity’s income (in the case of a Tax Transparent Entity) or by taxing 


the owners on a Deductible Dividend paid by the entity (in the case of a Deductible Dividend Regime, 


discussed in the Commentary to Article 7.2).  


3. These approaches to single-level taxation could result in unintended outcomes under the GloBE 


Rules when they apply to the UPE. This is because the ETR of the UPE itself will be nil (or very low), 


potentially resulting in a significant Top-up Tax charge even though the burden of taxation has not been 


avoided but rather is borne by the Entity’s owners.  


4. Such an outcome would indeed result from an application of the relevant rules in Chapters 3 and 


4. While the income allocation rules for a Tax Transparent Entity under Article 3.5.1(a) and (b) ordinarily 


match the income with the Covered Taxes (i.e. both in the hands of the owners or PEs), this does not work 


where the Tax Transparent Entity is the UPE, because its owners are not Group Entities. Accordingly, 


Article 3.5.1(c) allocates the income of a Tax Transparent Entity that is the UPE to the Entity itself. 


Furthermore, Article 4.3, which allocates Covered Taxes paid by one Constituent Entity in connection with 


income earned by another Constituent Entity does not apply in the case of taxes paid by persons that are 


not Group Entities. Allocating the taxes accrued by the owners that are outside the MNE Group would be 


both against the policy intention of the GloBE Rules (which is to ensure that a minimum tax is paid by MNE 


Groups), and administratively difficult (to obtain the necessary information from, and extract the relevant 


portion of taxes paid by, unrelated or uncontrolled owners of the UPE).  


5. The rules in Article 7.1 resolve this issue for certain situations. The principle underlying the rules 


in Article 7.1 is that to the extent that the tax neutrality regime imposes tax on the UPE’s owners (e.g. 


partners, beneficiaries or shareholders) at or above the Minimum Rate on the UPE’s income 


contemporaneously or within a short time, the UPE’s exposure to Top-up Tax will likewise be reduced. 


This is achieved by a reduction to the GloBE income of the UPE corresponding to the share of its income 


that is subject to tax at or above the minimum rate in the hands of its owners (and thereby reducing, 


perhaps eliminating, any exposure to Top-up Tax).  


7 Tax neutrality and distribution 


regimes  
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6. For purposes of applying Article 7.1, the GloBE Implementation Framework will consider providing 


Agreed Administrative Guidance on the treatment of a Tax Transparent Entity that would be the UPE of 


the MNE Group if its Controlling Interests were not held by an Excluded Entity. 


Article 7.1.1 


7. Article 7.1.1 permits the UPE to reduce its GloBE Income for a Fiscal Year in the three situations 


described in paragraphs (a) to (c).  


8. The rules of Article 7.1.1 apply with respect to each Ownership Interest. The UPE will reduce its 


GloBE Income by the amount of GloBE Income attributable to each Ownership Interest that meets a 


criterion in paragraphs (a) to (c). The remainder of the income, if any, will be included in the computation 


of the UPE’s GloBE Income or Loss and included in the computation of the Net GloBE Income for the 


jurisdiction under Article 5.1.2. 


Paragraph (a) 


9. The general rule is described in paragraph (a).1 The paragraph sets out two tests that must be met 


with respect to each Ownership Interest for the reduction to apply: a taxable period test and a minimum 


tax test. The first test is included at the beginning of paragraph (a) and requires that the holder is subject 


to current taxation on such income. Specifically, the holder must be subject to tax on its share of the UPE’s 


GloBE Income for a taxable period that ends within 12 months of the end of the MNE Group’s Fiscal Year. 


The holder is not required to pay its tax liability within 12 months of the end of the MNE Group’s Fiscal 


Year to meet this test. It is sufficient that the holder’s share of the UPE’s GloBE Income is included in its 


taxable income for a taxable year that ends within 12 months of the MNE Group’s Fiscal Year end. 


10. A holder is subject to tax on its share of the UPE’s GloBE Income if that income is includible in the 


holder’s taxable income under the laws of the jurisdiction in which the holder is tax resident or includible in 


taxable income of a PE of the holder.  


11. The second test evaluates the holder’s level of taxation and can be satisfied if the conditions in 


subparagraphs (i) or (ii) are met. The conditions in subparagraphs (i) to (ii) are alternatives; thus, the 


conditions in only one of the subparagraphs need to be satisfied.  


12. Subparagraph (i) is met if the holder is subject to tax on the full amount of its share of the GloBE 


Income (that is, for example, without the benefit of an exemption) and subject to tax at a nominal rate that 


equals or exceeds the Minimum Rate (meaning no ETR calculation is required in respect of the holder). 


Temporary difference (i.e. a timing difference) between the time an item of income or expense is included 


in the computation of GloBE Income or Loss and the UPE’s taxable income will not cause a holder to fail 


the requirement that it be subject to tax on the full amount of such income (as well as meeting the 12-


month requirement in paragraph (a)). For example, if the UPE is allowed to use an accelerated depreciation 


method to compute the taxable income allocable to its holders, the difference in the timing of the income 


will not cause the holders to be considered subject to tax on less than the full amount of the UPE’s GloBE 


Income. A holder is considered subject to tax on the full amount of its GloBE Income even if its taxable 


income includes expenses or losses related to other investments or businesses or profit-seeking activities. 


For purposes of subparagraph (i), the nominal rate is the statutory rate applicable to the holder on its share 


of the UPE’s income. If the holder is subject to graduated rates, the nominal rate is the highest rate 


applicable to the holder determined as if its share of the UPE’s GloBE income were its total taxable income. 


13. The conditions in subparagraph (i) are met with respect to holders that are not residents of the 


UPE Jurisdiction if the UPE Jurisdiction subjects them to tax at or above the Minimum Rate either because 


they are treated as having a PE in the UPE Jurisdiction or because the income is sourced in the UPE’s 


jurisdiction and subject to a withholding or similar source-based tax. In the event that the non-resident 


holders are not subject to tax in the UPE’s jurisdiction at a nominal rate that equals or exceeds the Minimum 
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Rate, additional information will be required in order for the UPE to demonstrate that those holders are 


subject to tax on their share of the income within 12 months at a nominal rate that equals or exceeds the 


Minimum Rate.  


14. The alternative conditions under subparagraph (ii) are met if it can be reasonably expected that 


the aggregate amount of Covered Taxes (paid by the UPE and other Entities that are part of the Tax 


Transparent Structure) and taxes paid by the holder on the income attributable to the Ownership Interest 


equals or exceeds the amount that results from multiplying the full amount of such income by the Minimum 


Rate. Whether the taxes paid can be reasonably expected to equal or exceed the tax at the Minimum Rate 


is determined based on all the facts and circumstances. The MNE Group bears the burden of proving that 


the expectations are reasonable. 


15. Subparagraph (ii) does not require an ETR computation. Its conditions are met if the UPE 


demonstrates that it is reasonable to expect that its income will be subject to an amount of tax that equals 


or exceeds the tax liability on that income at the Minimum Rate. Subparagraph (ii) takes into account the 


net amount of taxes paid by the UPE and other Entities that are part of the Tax Transparent Structure and 


by the holder of the UPE’s Ownership Interest on its share of the UPE’s income. It requires that the taxes 


paid by the UPE and other Entities that are part of the Tax Transparent Structure are Covered Taxes and 


that the taxes paid by the holders are taxes on the income of the UPE. For instance, the UPE could be 


required to pay a local Covered Tax notwithstanding that its income is allocated to its holders under federal 


law. In this case, subparagraph (ii) is met if it is expected that the net amount of tax paid by the UPE itself 


and the holder equals or exceeds the minimum tax on that income. 


Paragraph (b) 


16. Paragraph (b) provides a safe harbour to a Flow-through UPE with owners that are natural persons 


that hold small Ownership Interests in the UPE. Determining the tax position of minority owners may be 


burdensome for the UPE. Because natural persons are typically not eligible for preferential tax rates on 


income derived through a Tax Transparent Entity, it is reasonable not to require the UPE to determine the 


tax position of a natural person that holds Ownership Interests that in aggregate carry rights to 5% or less 


of the profits and assets of the UPE. This rule means that a UPE could be required to determine the tax 


position of no more than 19 natural persons, and such persons would have relatively significant stakes in 


the UPE. This safe harbour only applies where the two conditions in subparagraphs (i) and (ii) are met. 


17. Subparagraph (i) requires the natural person to be a tax resident of the UPE Jurisdiction. A natural 


person is tax resident in a jurisdiction only if the person is subject to individual income tax in such 


jurisdiction. Consequently, a natural person cannot be tax resident in a jurisdiction that does not impose 


an individual income tax. Therefore, there is an expectation that the UPE’s income is subject to tax in the 


hands of the natural person because they are both located in the same jurisdiction and therefore subject 


to the same tax laws regarding fiscal transparency. It is further reasonable to expect that the jurisdiction is 


subjecting natural persons to tax at a rate that equals or exceeds the Minimum Rate on their income 


derived from Flow-through Entities. Therefore, it is assumed that such persons are going to be subject to 


tax on the full amount of income attributable to their Ownership Interests at a rate that equals or exceeds 


the Minimum Rate. The UPE may use reasonable means of determining whether its owners are tax 


resident in the jurisdiction. For example, a UPE in a jurisdiction that imposes a withholding tax on the profits 


or distributions from the UPE with respect to foreign owners of the UPE may rely on an owner’s 


representation as to whether it is exempt from a withholding tax or eligible for a lower withholding tax rate 


based on a Tax Treaty. 


18. Subparagraph (ii) limits the safe harbour to natural persons that each hold Ownership Interests 


that in aggregate carry rights to 5% or less of the profits and 5% or less of the assets of the UPE. For 


example, this means that an Ownership Interest giving rights to 51% of profits would fall outside the safe 


harbour in 7.1.1(b), despite giving rights to less than 5% of the assets. The extent of each person’s 
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Ownership Interests is determined as of the end of the Fiscal Year. This subparagraph only applies where 


the Ownership Interests of the UPE are held directly by natural persons.  


Paragraph (c) 


19. Paragraph (c) is the last scenario in which Article 7.1.1 applies. It covers the case where the holder 


of the Ownership Interest in the UPE is a Governmental Entity, International Organisation, a Non-profit 


Organisation, or a Pension Fund. However, similar to paragraph (b), paragraph (c) only applies where two 


conditions are met. 


20. The first condition is set out in subparagraph (i). It requires the Governmental Entity, International 


Organisation, Non-profit Organisation or Pension Fund to be resident in the UPE Jurisdiction. The term 


“resident” in paragraph (c) is not the same as “tax residence” as used in Tax Treaties, Article 10.2 or 


Article 10.3. For purposes of Article 7.1.1, these Entities are resident in the jurisdiction where they are 


created and managed. A Governmental Entity is resident only in the jurisdiction of the government 


(including any political subdivision or local authority thereof) of which it is a part or that wholly owns it. 


Whether an Entity is resident in a jurisdiction is determined based on all facts and circumstances.  


21. The second condition, included in subparagraph (ii), requires that each Entity holds Ownership 


Interests that in aggregate carry rights to 5% or less of the profits and assets of the UPE. This is the same 


condition as in paragraph (b)(ii). These Ownership interests must also be directly held by the Governmental 


Entity, International Organisation, Non-profit Organisation or Pension Fund for the condition to be satisfied. 


The definitions of these Entities generally prohibit the Entity from carrying on a trade or business. This 


ownership limitation is designed to ensure that Article 7.1 cannot be used to circumvent the prohibition 


from carrying on a trade or business by carrying on a trade or business through a Tax Transparent Entity.  


22. Ownership Interests in the Tax Transparent Entity held by Investment Entities are not included in 


paragraph (c) because Investment Entities are tax neutral whereas the Entities described in paragraph (c) 


are generally not subject to tax under the laws of the UPE’s jurisdiction. An Investment Entity itself may be 


subject to tax at a rate below the Minimum Rate and the UPE would have no knowledge of the taxability 


or residency of the Investment Entity’s owners. Thus it is not appropriate to extend the rule in paragraph 


(c) to Investment Entities.  


Article 7.1.2 


23. Article 7.1.2 provides a corollary to Article 7.1.1 for losses. Losses incurred by a Flow-through 


Entity typically flow through to the holders and are allowed as a deduction in computing the holder’s taxable 


income or loss, and may even contribute to a loss carry-back or carry-forward that reduces the holder’s 


share of prior or future income from the Flow-through Entity or other income. In some jurisdictions, 


however, losses of a Flow-through Entity are retained by the Entity and carried forward in the determination 


of the Entity’s future taxable income.  


24. Article 7.1.2 provides that the GloBE Losses incurred by a UPE that is a Flow-through Entity must 


also be reduced by the amount attributable to each Ownership Interest, except to the extent that the holders 


of Ownership Interests are not allowed to use the loss in computing their separate taxable income. This 


means that the GloBE Loss is not reduced to zero only if the loss does not flow through, in its entirety, to 


the holders of Ownership Interests under the tax laws applicable to the Entity and to the holders so as to 


allow the holders to use their share of such loss in computing their separate taxable income. To the extent 


that the GloBE Loss is not reduced to zero, the remaining GloBE Loss stays with the Flow-through UPE. 


Without this rule, losses that are passed through to the holders of Ownership Interests would also be 


available for use in the jurisdictional ETR calculation to shield GloBE income of other Constituent Entities 


located in the UPE’s Jurisdiction. 
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25. To the extent that a GloBE loss of a Flow-through UPE is not reduced to zero pursuant to 


Article 7.1.2 (and thus stays with the Flow-through UPE), a Filing Constituent Entity may make a GloBE 


Loss Election that is limited to the UPE under Article 4.5.6, and carry forward the balance as a GloBE Loss 


Deferred Tax Asset to subsequent Fiscal Years. The GloBE Loss Deferred Tax Asset is computed based 


on the amount of the GloBE Loss remaining after application of Article 7.1.2 and may be included in the 


UPE’s Adjusted Covered Taxes in a subsequent year for purposes of applying Article 7.1.1(a)(ii). 


26. Article 7.1.2 applies with respect to each Ownership Interest similar to Article 7.1.1. Therefore, the 


MNE Group is required to demonstrate that each of its holders is not able to deduct losses attributed to 


their Ownership Interest in the computation of their separate taxable income in order to include their share 


of the loss in the GloBE Loss Deferred Tax Asset computed under Article 4.5.6.  


Article 7.1.3 


27. Article 7.1.3 requires the UPE to reduce its Covered Taxes, if any, in proportion to the income 


reduction under Article 7.1.1. Thus, if the UPE reduces its GloBE Income by 80% pursuant to Article 7.1.1, 


the UPE must also reduce its Covered Taxes by 80%. In many cases, by virtue of the tax transparency 


regime, the UPE may not have any Covered Taxes. However, it is possible that Covered Taxes other than 


the national CIT are imposed on Flow-through Entities, such as those imposed by a local, sub-national 


government. Although the Covered Taxes excluded by Article 7.1.3 are not taken into account in the ETR 


computation for the UPE Jurisdiction, they are taken into account under Article 7.1.1(a)(ii) in determining 


whether the taxes on the holder’s share of the UPE’s GloBE Income equal or exceed the tax at the 


Minimum Rate on that income. 


28. Article 7.1.1 reduces the Flow-through Entity’s GloBE Income by all of the GloBE Income 


(determined after adding back Covered Taxes) allocable to an Ownership Interest. Accordingly, no further 


adjustment is required to reduce the Entity’s GloBE Income by the related Covered Taxes as required 


under Article 7.2.2.  


Article 7.1.4 


29. Article 7.1.4 extends the treatment of Article 7.1.1 to 7.1.3 to certain PEs through which the UPE 


and certain other Flow-through Entities of the MNE Group conduct their business. Paragraph (a) covers 


the case where the business of the flow-through UPE is wholly or partly carried out through a PE.  


30. Paragraph (b) covers the situations where the flow-through UPE directly holds the Ownership 


Interests of another Tax Transparent Entity whose business is wholly or partly carried out through a PE. 


This is the case where the Financial Accounting Net Income or Loss attributable to the PE is included in 


the financial statements of the Flow-through Entity held by the UPE.  


31. Paragraph (b) is also extended to the scenario where the Flow-through UPE holds the Ownership 


Interest of the Tax Transparent Entity and the PE through a Tax Transparent Structure (see Article 10.2). 


This allows Article 7.1.4 also to apply to PEs held by the UPE through a chain of Tax Transparent Entities.  


32. In all of these cases, the Financial Accounting Net Income or Loss attributable to the PE is included 


in the financial statements of the UPE, but liability for the tax on that income may be borne by the UPE or 


by the holders of the UPE. Where the tax on the income of the PE is borne by the holders, the PE’s GloBE 


Income is reduced to the extent the conditions of Article 7.1.1(a) or (b) are met. In such cases, 


Article 7.1.1(b) takes into account any tax paid or payable in the jurisdiction where the PE is located 


regardless of whether that tax is paid or payable by a Constituent Entity or by the holders of the UPE. 


33. Furthermore, the test in Article 7.1.1 applicable to the GloBE Income of the PE is separate from 


the test applicable to the GloBE Income that has been allocated to the UPE. This means that the GloBE 


Income or Loss of the PE is not included in the GloBE Income of the UPE for purposes of applying 
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Article 7.1.1 to the UPE. The PE is treated separately from the UPE under Article 7.1.4 because it is a 


separate Constituent Entity and its income does not flow-through to the UPE under Chapter 3 as does the 


income of a Tax Transparent Entity. However, to the extent that the conditions of Article 7.1.1 are met by 


a holder of an Ownership Interest in the UPE with respect to the income of the PE, the PE’s GloBE Income 


is reduced pursuant to Article 7.1.4.2 


Article 7.2 - Ultimate Parent Entity subject to Deductible Dividend Regime 


34. Article 7.2 contains a set of rules for UPEs that are subject to a Deductible Dividend Regime. 


These rules allow a deduction in the computation of the GloBE Income or Loss for Deductible Dividends. 


Deductible Dividend Regimes typically apply to investment companies as well as Cooperatives. Although 


a Deductible Dividend Regime may apply to both Entities that qualify as Investment Entities under the 


GloBE Rules and other similar purpose Entities that do not meet the Investment Entity definition, the rules 


in Article 7.2 are needed only for those Entities that do not meet the Investment Entity definition because 


an Investment Entity that is the UPE is an Excluded Entity. 


35. A Deductible Dividend Regime is a tax regime designed to yield a single level of taxation on the 


owners of an Entity through the allowance of a deduction from the income of the Entity for distributions of 


profits to the owners. The owners are subject to tax on the dividends and the Entity is subject to tax on 


earnings that are not distributed. Patronage dividends of a Cooperative are treated as distributions to 


owners under the definition of Deductible Dividend Regime in Article 10.1, and thus tax regimes intended 


to yield a single level of taxation for Cooperatives and their patrons will typically qualify as Deductible 


Dividend Regimes.  


36. Deductible Dividends are defined in Article 10.1 as distributions of profits that are deductible from 


taxable income under the laws of the jurisdiction in which the Constituent Entity is located and patronage 


dividends paid by a Cooperative. Because the definition of Deductible Dividend Regime includes 


Cooperatives that are subject to an exemption regime, application of Article 7.2 to Cooperatives is not 


dependent upon allowance of a deduction from taxable income at the Cooperative level; Article 7.2 equally 


applies in the case of a Cooperative that is tax exempt under the laws of the jurisdiction in which it is 


located. 


37. The substantive rules applicable to UPEs that are subject to Deductible Dividend Regimes are 


similar to the rules for UPEs that are Tax Transparent Entities. An important difference, however, is the 


treatment of losses incurred by the Constituent Entity. Unlike the treatment of losses incurred by a Tax 


Transparent Entity under local tax rules, the losses of an Entity subject to a Deductible Dividend Regime 


do not flow through to the owners. Accordingly, the GloBE Rules applicable to Deductible Dividend 


Regimes do not contain special rules for a GloBE Loss determined for a Constituent Entity. Such losses 


are taken into account in the computation of the Net GloBE Income for the jurisdiction in which the Entity 


is located. 


Article 7.2.1 


38. Similar to Article 7.1.1, Article 7.2.1 allows for a reduction of the UPE’s GloBE Income (but not 


below to zero) by the amount of Deductible Dividends if the UPE is subject to a Deductible Distribution 


Regime. The provision applies if the Deductible Dividends are distributed within 12 months of the end of 


the UPE’s Fiscal Year. The Constituent Entity must maintain records sufficient to demonstrate the amount 


of GloBE Income for a Fiscal Year that was distributed within 12 months of the end of the Fiscal Year. 


Furthermore, it only applies in the cases described in paragraphs (a) to (c).  







   201 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


Paragraph (a) 


39. Paragraph (a) requires that the Deductible Dividends are subject to tax in the hands of the recipient 


within 12 months of the end of the UPE’s Fiscal Year. It further requires that one of the conditions set out 


in subparagraphs (i) to (iii) is met. 


40. Subparagraph (i) sets out the general test for determining whether the Deductible Dividends 


reduce the UPE’s GloBE Income for the Fiscal Year. Under the primary test, the UPE’s GloBE Income is 


reduced by Deductible Dividends to recipients that are subject to a nominal tax rate that equals or exceeds 


the Minimum Rate.  


41. Subparagraph (ii) sets out an alternative, independent test. The conditions under paragraph (ii) 


are met if it can be reasonably expected that the aggregate amount of Covered Taxes (paid by the UPE) 


and taxes paid by the owner on the income attributable to its Ownership Interest equals or exceeds the 


amount that results from multiplying the full amount of such income by the Minimum Rate. Subparagraph 


(ii) does not require an ETR computation. The conditions under this paragraph are met if the UPE 


demonstrates that it is reasonable to expect that tax paid in respect of its income will equal or exceed the 


tax liability on that income at the minimum rate.  


42. Subparagraph (iii) contains a special rule for patronage dividends distributed to natural persons 


that are members of supply Cooperatives. A supply Cooperative is a Cooperative that purchases goods or 


services and resells them to its members or patrons. Profits earned by the supply Cooperative are 


distributed to the members, typically in proportion to their purchases from the Cooperative. Most supply 


Cooperatives are organised for the acquisition of goods for a group of merchants. However, some supply 


Cooperatives are organised for the benefit of consumers that are natural persons. Unless they are engaged 


in business as a sole proprietor, natural persons generally are not able to deduct the cost of the goods 


acquired through a supply Cooperative. To ensure that the GloBE Rules accommodate supply 


Cooperatives with members that are consumers, patronage dividends paid to natural persons from a 


supply Cooperative are treated in the same manner as distributions that are subject to tax at or above the 


Minimum Rate. This special rule means that such dividends are treated as subject to tax when received 


irrespective of whether they are in fact taxable receipts of the recipient. 


Paragraph (b) 


43. Paragraph (b) covers the case where the dividend recipient is a natural person that is tax resident 


in the UPE Jurisdiction and that holds Ownership Interests that in aggregate carry rights to 5% or less of 


the profits and assets of the UPE. The Commentary to Article 7.1.1(b) is applicable to Article 7.1.2 (b) as 


both provisions use the same language and are intended to have the same scope. 


Paragraph (c) 


44. Paragraph (c) covers the case where the dividend recipient is a Governmental Entity, an 


International Organisation, a Non-profit Organisation or a Pension Fund that is not a Pension Services 


Entity. Paragraph (c) only applies where these Entities are “resident” in the UPE jurisdiction. The term 


“resident” in paragraph (c) is not the same as “tax residence” as used in Tax Treaties or Article 10.2. For 


purposes of Article 7.2.1, these Entities are resident in the jurisdiction where they are created and 


managed. A Governmental Entity is resident only in the jurisdiction of the government (including any 


political subdivision or local authority thereof) that it is a part of or that wholly-owns it. Whether an Entity is 


resident in a jurisdiction is determined based on all facts and circumstances. 


45. Paragraph (c) of Article 7.2.1 differs from paragraph (c) of Article 7.1.1 in that it only applies in the 


case of a Pension Fund that is not a Pension Services Entity. Thus, Article 7.2.1(c) only applies in relation 


to a dividend paid to the parent Pension Fund by a UPE in the Pension Fund’s jurisdiction. Without this 


limitation, Article 7.2.1(c) could allow Pension Funds to take advantage of Deductible Dividend Regimes 
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to earn income exempt from the GloBE Rules from UPEs located anywhere in the world by simply 


establishing a Pension Services Entity in the UPE’s jurisdiction. The paragraph also differs from 


Article 7.1.1(c) by not imposing a limitation on the amount that can be owned by the Entities. As explained 


in the Commentary to Article 7.1.1(c), that limitation prevents circumvention of the rules that generally 


prevent these Entities from carrying on a trade or business. Deductible Dividend Regimes typically apply 


to Entities that engage in investment activities or to Cooperatives, and are more difficult to use, and thus 


less likely to be used, as a means of circumventing the prohibition on carrying on a trade or business.  


Article 7.2.2 


46. Article 7.2.2 is similar to Article 7.1.3. It generally requires a reduction of the UPE’s Covered Taxes 


in proportion to the income distributed as a Deductible Dividend. However, this reduction does not apply 


to any taxes paid on undistributed GloBE Income pursuant to the Deductible Dividend Regime itself 


(including taxes that are based on corporate equity or retained earnings). All of the tax paid under the 


Deductible Dividend Regime (including taxes that are based on corporate equity or retained earnings) in 


respect of undistributed income is included in the Entity’s Covered Taxes and taken into account along 


with the undistributed income in determining the ETR for the jurisdiction. 


47. Article 7.2.2 also requires a reduction of the UPE’s GloBE Income by the amount of the reduction 


in the Covered Taxes. This is necessary because of two features of the GloBE Rules concerning 


Deductible Dividend Regimes. First, GloBE Income is computed under Article 3.2 by adding back Covered 


Taxes to the Financial Accounting Net Income or Loss. Second, Article 7.2.2 reduces the UPE’s income 


by the amount of distributions, which are necessarily comprised of after-tax income. Thus, if the UPE incurs 


any taxes related to distributed income, the amount of the distribution will not reduce the UPE’s GloBE 


Income to zero; the GloBE income must also be reduced by the tax that was included in the GloBE Income 


under Article 3.2. Without this rule, Top-up Tax could arise even where all of the UPE’s earnings were 


distributed as Deductible Dividends. 


48. For example, assume that a UPE has 90 of Financial Accounting Net Income, which includes 10 


of accrued Covered Tax expense. The UPE distributes the 90 of income for which it receives a deduction 


under the applicable Deductible Dividend Regime. The UPE’s GloBE Income, however, is 100 because 


the 10 of Covered Taxes is added back to Financial Accounting Net Income or Loss pursuant to 


Article 3.2.1(a). Accordingly, the 90 distribution will not reduce its 100 GloBE Income to zero. Article 7.2.2 


requires a further reduction of 10 to the UPE’s GloBE Income to ensure that the MNE Group is not subject 


to Top-up Tax in respect of the Covered Taxes added back to the determination of GloBE Income or Loss. 


Article 7.2.3 


49. Article 7.2.3 is similar to Article 7.1.4. It extends the rules applicable to the UPE to other 


Constituent Entities located in the UPE Jurisdiction that are subject to the Deductible Dividend Regime 


and held through an ownership chain made up exclusively of such Entities. However, the income of the 


Constituent Entities that are not the UPE is reduced only to the extent it is distributed to the UPE and then 


by the UPE to recipients that meet the requirements of Article 7.2.1. The Ultimate Parent Entity must 


maintain records sufficient to demonstrate that such distributions occurred within 12 months of the end of 


the Fiscal Year of the subsidiary Entity subject to the Deductible Dividend Regime. The UPE may use any 


reasonable method of determining the source of any intra-group distributions from other Entities, including 


determining the income of Entities that are subject to a Deductible Dividend Regime and Entities that are 


subject to an ordinary income tax, that have not been distributed to the UPE’s owners.  
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Article 7.2.4 


50. Article 7.2.4 provides rules to clarify the application of Article 7.2.1 with respect to certain 


patronage dividends distributed by supply Cooperatives. The rule applies to dividend recipients other than 


natural persons because distributions from supply Cooperatives to natural persons are always treated as 


a reduction to the UPE’s GloBE Income under Article 7.2.1(a)(iii).  


51. Patronage dividends from a supply Cooperative may not be subject to tax in the same way that 


patronage dividends from a marketing cooperative are subject to tax. A marketing Cooperative is one in 


which members sell their products or services to the Cooperative and the Cooperative re-sells those 


products or services to its customers. Patronage dividends received by a business from a marketing 


cooperative essentially represent additional sales price for the goods or services provided by the 


cooperative member. Patronage dividends received by a business from a supply cooperative, on the other 


hand, essentially represent a reduction in the cost of goods or services acquired through the cooperative. 


Because of the difference in the character, from an accounting, and perhaps tax perspective, Article 7.2.4 


treats patronage dividends from a supply Cooperative as “subject to tax” in the hands of the recipient to 


the extent they reduce an expense or cost that is deductible in the computation of the dividend recipient’s 


taxable income. Whether the dividend is then subject to tax at a rate that equals or exceeds the Minimum 


Rate is determined based on the relevant rules in Article 7.2.1.  


Article 7.3 - Eligible Distribution Tax Systems 


52. Article 7.3 allows certain distribution tax regimes to be accommodated within the structure of the 


GloBE Rules, subject to certain safeguards and recapture rules. A distribution tax regime is a tax system 


that generally imposes income tax on a corporation when the corporation’s income is distributed or deemed 


to be distributed to its shareholders, rather than when it is earned. Distribution tax regimes also impose 


current tax in respect of certain non-business expenses. Current taxation based on these disallowed 


expenditures is equivalent to disallowing a deduction for such expenses under a more traditional income 


tax. Because these non-business expenditures reduce distributable earnings, they cannot be subject to 


tax on distribution as a practical matter.  


53. The tax rates applicable under a distribution tax regime may equal or exceed the Minimum Rate 


such that the income is not subject to a low rate of tax when the earnings are eventually distributed. Absent 


a distribution or deemed distribution, however, much of the income is not subject to tax in the year it is 


earned and reported in the financial accounts. Moreover, the rules in Article 4.3 generally do not permit 


deferred tax liabilities in respect of taxes payable upon distribution to be included in the computation of the 


Total Deferred Tax Adjustment Amount. This means that the Constituent Entity’s GloBE Income likely 


would be subject to tax under the GloBE Rules in those years in which there is not an actual or deemed 


distribution because the Adjusted Covered Taxes for the Fiscal Year will be very small or nil. Moreover, in 


years where distributions are made, the amount of the distributions may bear no relationship to the income 


arising in those years, which may result in low or even extremely high ETRs. Article 7.3 mitigates these 


differences between the time the income accrues in the financial accounts and the time it is subject to 


distribution tax to the extent that distributions are made within a four-year period.  


Article 7.3.1 


54. Article 7.3.1 allows the Filing Constituent Entity to make an annual election in respect of a 


Constituent Entity that is subject to a Eligible Distribution Tax System to add the Deemed Distribution Tax 


to the Adjusted Covered Taxes for the Fiscal Year. An election under Article 7.3.1 is subject to the other 


provisions of Article 7.3.  
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Article 7.3.2 


55. Article 7.3.2 determines the amount of Deemed Distribution Tax. It is the lesser of (a) the amount 


necessary to increase the Effective Tax Rate computed under Article 5.2.1 for the jurisdiction for the Fiscal 


Year to the Minimum Rate or (b) the amount of distribution tax that would have been paid if the Constituent 


Entities in the jurisdiction had distributed all of their income that is subject to the Eligible Distribution Tax 


Regime during such Fiscal Year. Thus, if the GloBE Income for the Fiscal Year were to exceed the amount 


of earnings that could be distributed and subject to tax upon distribution for that Fiscal Year, the Deemed 


Distribution Tax would be limited under paragraph (b) to the amount of tax that would arise if all taxable 


earnings for the Fiscal Year were distributed. 


56. The purpose of the limitation in paragraph (b) is to ensure that under ordinary circumstances the 


Deemed Distribution Tax does not exceed the amount of tax that could possibly arise under the relevant 


distribution tax system for a Fiscal Year if all earnings were distributed in the year earned. The rule is not 


intended to supplant or interfere with the rules in Articles 7.3.3 and 7.3.4 for establishing and using a 


Recapture Account Loss Carry-forward. Thus, the computation under paragraph (b) is made without regard 


to any negative balance in the accumulated earnings of Constituent Entities in the jurisdiction as of the end 


of the preceding Fiscal Year. 


Article 7.3.3 


57. In order to track the extent to which Deemed Distribution Tax is paid within the four-year period, a 


Deemed Distribution Tax Recapture Account for each Fiscal Year in which the election was made must be 


maintained and available for examination by the tax authorities of jurisdictions imposing the GloBE Rules. 


The Deemed Distribution Tax Recapture Accounts are maintained on a jurisdictional basis. This facilitates 


jurisdictional blending of income. It also ensures that the adjustments to the recapture accounts 


accommodate a consolidation or group relief system in the jurisdiction and allows distributions from any 


Constituent Entity to eliminate the account. 


58. A Deemed Distribution Tax Recapture Account is established for each Fiscal Year in an amount 


equal to the Deemed Distribution Tax. These annual accounts can be reduced in the three ways described 


in more detail below. The accounts are reduced in chronological order beginning with the account 


established for the earliest Fiscal Year and cannot be reduced below zero. 


59. Deemed Distribution Tax Recapture Accounts are first reduced by distribution taxes actually paid 


by the Constituent Entities as a result of distributions or deemed distributions. Distribution taxes are 


charged against the Deemed Distribution Tax Recapture Accounts in chronological order. The accounts 


are maintained based on the amount of Deemed Distribution Tax rather than the amount of GloBE Income 


arising in the relevant Fiscal Year. Consequently, if the jurisdiction decreases the distribution tax rate, more 


income will need to be distributed to yield the amount of tax necessary to eliminate the potential recapture. 


On the other hand, if the jurisdiction were to increase the distribution tax rate, the Constituent Entities could 


eliminate the accounts by distributing less of their income.  


60. Second, the accounts are reduced when the jurisdiction has an overall GloBE Loss, meaning the 


aggregate GloBE Loss of Constituent Entities exceeds the aggregate GloBE Income of Constituent Entities 


located in the jurisdiction. The reduction for GloBE Losses is applied to the oldest Deemed Distribution 


Tax Recapture Account to the extent thereof and then to newer accounts to the extent necessary to absorb 


the entire loss. Because the accounts are maintained in terms of Deemed Distribution Taxes rather than 


income, the amount of any GloBE Loss for the jurisdiction has to be translated into an equivalent negative 


distribution tax amount. This translation must be based on the Minimum Rate. Thus, the GloBE Loss for 


the Fiscal Year is multiplied by the Minimum Rate and the result is applied against Deemed Distribution 


Tax Recapture Accounts in chronological order. This rule effectively permits a carry-back of losses in a 
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Distribution Tax System. Carry-back is necessary because these losses will eliminate distributable profits 


and thus the Constituent Entity’s ability to distribute dividends that are subject to the distribution tax. 


61. Finally, the Deemed Distribution Tax Recapture Accounts are reduced by the amount of a 


Recapture Account Loss Carry-forward determined under, and applied to the Fiscal year, pursuant to 


Article 7.3.4. 


Article 7.3.4 


62. When there is a Net GloBE Loss for the jurisdiction that exceeds the amount in all of the Deemed 


Distribution Tax Recapture Accounts, a Recapture Account Loss Carry-forward is created. This account is 


reduced in subsequent years as the loss carry-forward is applied to reduce the GloBE Income that would 


otherwise be subject to the Deemed Distribution Tax. The account ensures that the MNE Group is not 


taxed under the GloBE Rules in excess of its economic income earned through Entities subject to a 


Distribution Tax Regime.3 


63. When a Constituent Entity located in the jurisdiction leaves the MNE Group or when substantially 


all of the assets of a Constituent Entity are transferred outside the MNE Group or outside the jurisdiction, 


the Recapture Account Loss Carry-forward must be reduced to the extent it is attributable to such 


Constituent Entity. The amount attributable to a Constituent Entity is determined by multiplying the 


Recapture Account Loss Carry-forward by the ratio of the GloBE Loss of that Constituent Entity in the 


Fiscal Year(s) that produced a Net GloBE Loss in excess of the Deemed Distribution Tax Recapture 


Accounts to the total of the GloBE Losses of all Constituent Entities in the jurisdiction for that Fiscal Year(s). 


64. The Recapture Account Loss Carry-forward may be carried forward indefinitely. However, the 


Filing Constituent Entity bears the burden of proof in respect of any Recapture Account Loss Carry-forward 


used in the computation of the Net GloBE Income of the jurisdiction for a Fiscal Year.  


Article 7.3.5 


65. Article 7.3.5 mandates that an election under Article 7.3.1 applies to all Constituent Entities located 


in the jurisdiction.  


66. Article 7.3.5 requires the MNE Group to re-calculate the ETR and the amount of Top-up Tax under 


Article 5.4.1 for the Election Year if the Deemed Distribution Tax Recapture Account established for the 


year is not reduced to zero before the end of the fourth Fiscal Year after the Fiscal Year for which it was 


established. The re-calculations under Article 5.4.1 are done by reducing the Adjusted Covered Taxes for 


the Election Year by the outstanding balance (at the end of the relevant period) of the Deemed Distribution 


Tax Recapture Account for that year. The Substance-based Income Exclusion used to compute Excess 


Profits in the Article 5.4.1 re-calculations for the Election Year is computed based on the Eligible Payroll 


Costs of Eligible Employees arising in the Election Year and the carrying values of Eligible Tangible Assets 


at the beginning and end of the Election Year. Similarly, if the Election Year is a Fiscal Year covered by 


the Transition Rules in Article 9.2, the relevant Article 5.3.3 rate and Article 5.3.4 rate apply in the 


determination of the Substance-based Income Exclusion. 


67. The result of Article 7.3.5 should be that the Top-up Tax liability in respect of the Election Year is 


the same as the Top-up Tax liability that would have been determined for the year if the distribution taxes 


paid in the following four Fiscal Years had been paid in the Election Year. 


Article 7.3.6 


68. Article 7.3.6 ensures that payments of distribution taxes, whether as a result of actual or deemed 


distributions, are not counted once as a reduction to a Deemed Distribution Tax Recapture Account and a 


second time as Adjusted Covered Taxes. Only distribution taxes paid after all Deemed Distribution Tax 
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Recapture Accounts have been reduced to zero are treated as Covered Taxes for the Fiscal Year. Taxes 


paid under an Eligible Distribution Tax Regime in respect of non-business expenses, however, are 


Covered Taxes and taken into account as such under the rules of Chapter 4. 


Article 7.3.7 


69. When a Constituent Entity located in the jurisdiction leaves the MNE Group or when substantially 


all of the assets of a Constituent Entity are transferred outside the MNE Group or outside the jurisdiction, 


the ETR and Top-up Tax for the jurisdiction must be re-calculated under Article 5.4.1 by reducing the 


Covered Taxes by the balance of the Deemed Distribution Tax Recapture Account at the end of that Fiscal 


Year. If the re-calculation under Article 5.4.1 results in Top-up Tax, that amount is multiplied by the 


Disposition Recapture Ratio and the result is included in the Additional Top-up Tax for the Fiscal Year. 


This rule recaptures the Deemed Distribution Tax when the Constituent Entity ceases to be in a position 


to distribute assets that would yield distribution tax to eliminate the balance in the recapture accounts. 


Article 7.3.7 does not impose tax on gains attributable to a transfer of assets. Accordingly, the rule is not 


dependent upon whether the transaction is eligible for treatment as a GloBE Reorganisation under 


Article 6.3.  


70. Under Article 7.3.7, the MNE Group applies Article 5.4.1 to all of its Deemed Distribution Tax 


Recapture Accounts in the Fiscal Year that the Departing Constituent Entity leaves the MNE Group or 


disposes of substantially all of its assets. The re-calculations under Article 7.3.7 are done in the same 


manner as under Article 7.3.5. The incremental Top-up Tax computed for each Deemed Distribution Tax 


Recapture Account is then multiplied by the Disposition Recapture Ratio determined under Article 7.3.8 to 


determine the amount of Additional Top-up Tax to include for the Fiscal Year under Article 5.2.3. If the 


Departing Constituent Entity had a GloBE Loss for a Fiscal Year, the Disposition Recapture Ratio for that 


year will be zero and there will be no recapture amount for that Fiscal Year. 


71. After application of Article 7.3.7, the Deemed Distribution Tax Recapture Account, the Net GloBE 


Income of the jurisdiction, the Adjusted Covered Taxes for the jurisdiction, and the Substance-based 


Income Exclusion for each Fiscal Year for which there was a Deemed Distribution Tax Recapture Account 


must be reduced in proportion to the Disposition Recapture Ratio. This can be done by multiplying the 


amount of each item by the Disposition Recapture Ratio and reducing it by the result or by multiplying the 


item by the difference between 1.0 and the Disposition Recapture Ratio expressed as a decimal). This will 


ensure that subsequent adjustments to the Deemed Distribution Tax Recapture Accounts pursuant to 


Article 7.3.3 are given full effect in the computation of the ETR and Top-up Tax at the end of the four-year 


period under Article 7.3.5. 


Article 7.3.8 


72. The Disposition Recapture Ratio is set out in Article 7.3.8. In conjunction with Article 7.3.7, it 


recaptures the outstanding balance of the Deemed Distribution Tax Recapture Accounts based on the ratio 


of the sum of the GloBE Income of the Departing Constituent Entity in the Fiscal Years for which a Deemed 


Distribution Tax Recapture Account is outstanding to the sum of the Net GloBE income of the jurisdiction 


for those Fiscal Years. Thus, if there are two annual recapture accounts outstanding, the Constituent 


Entity’s GloBE Income or Loss for those two years is compared to the total Net GloBE Income for those 


two years and the resulting ratio is multiplied by the incremental Top-up Tax computed for each Deemed 


Distribution Tax Recapture Account under Article 5.4.1 to determine the amount of Additional Top-up Tax 


to include for the Fiscal Year under Article 5.2.3. If the Departing Constituent Entity had a GloBE Loss in 


a Fiscal Year for which a Deemed Distribution Tax Recapture Account was established, that GloBE Loss 


and the account for that Fiscal Year is ignored in the computation of the Disposition Recapture Ratio 


because the account for that Fiscal Year was not attributable to GloBE income of the Departing Constituent 


Entity. 
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Article 7.4 - Effective Tax Rate Computation for Investment Entities 


Overview of special rules applicable to Investment Entities in Articles 7.4 to 7.6 


73. Investment Entities that are the UPE are excluded from the operation of the GloBE Rules because 


they are not Constituent Entities of any MNE Group. See Article 1.5.1(e). However, the income of a 


controlled Investment Entity is consolidated with the MNE Group and brought within the GloBE Rules. 


Articles 7.4 and 7.5 provide special rules applicable to controlled Investment Entities and Insurance 


Investment Entities and Article 7.6 provides a special rule applicable to controlled Investment Entities. 


74. The rules in Article 7.4 provide a mechanism for calculating the ETR of a controlled Investment 


Entity or Insurance Investment Entity that is not subject to an election under Articles 7.5 or 7.6 (as 


applicable). The income of Investment Entities and Insurance Investment Entities is often subject to little 


or no tax at the entity level. Article 7.4 calculates the ETR and Top-up Tax of these Entities on a standalone 


basis to prevent an MNE Group from blending this low-taxed income with income of other Constituent 


Entities. Article 7.4 also seeks to ensure that minority investors are not subject to Top-up Tax on their 


interest in a low-taxed Investment Entity controlled by an MNE Group. It does so by calculating the ETR 


and Top-up Tax of a controlled Investment Entity only to the extent that the income is attributable to the 


MNE Group.  


75. Article 7.5 provides an election to treat an Investment Entity or an Insurance Investment Entity as 


a Tax Transparent Entity. (Investment Entities and Insurance Investment Entities that meet the definition 


of a Tax Transparent Entity in Article 10.2.1 do not need to make the election.) Under the election, the 


income and Covered Taxes of the Investment Entity or Insurance Investment Entity flow through to the 


Constituent Entity-owner and thus the special rules in Article 7.4 are not needed to compute the Investment 


Entity’s ETR. As explained in more detail below, an Insurance Investment Entity is an Entity that would 


meet the definition of an Investment Entity except that it is wholly-owned by an insurance company. 


Insurance Investment Entities are eligible to make the Article 7.5 election. 


76. Finally, Article 7.6 provides an election for the Constituent Entity-owner of a controlled Investment 


Entity. Under the election, the Constituent Entity-owner includes distributions received from the Entity in 


the computation of its GloBE Income or Loss. The Constituent Entity-owner’s share of the Investment 


Entity’s income is excluded from the MNE Group’s GloBE Income or Loss computations so long as it is 


distributed to the Constituent Entity-owner within four years.  


77. As part of the GloBE Implementation Framework, further consideration will be given to the 


treatment of Insurance Investment Entities whose Constituent Entity-owners are not subject to a mark-to-


market or similar tax regime on their investments in such Entities. 


Article 7.4.1 


78. Article 7.4 only applies to Investment Entities and Insurance Investment Entities that are not Tax 


Transparent Entities. The rules contained in Article 3.5 continue to apply to the income of Investment 


Entities and Insurance Investment Entities that are Tax Transparent Entities. In addition, Article 7.4 does 


not apply to the portion of an Investment Entity’s or an Insurance Investment Entity’s income that is subject 


to an election under Article 7.5 or Article 7.6. 


79. Where an Investment Entity or Insurance Investment Entity is a Tax Transparent Entity in part and 


a Reverse Hybrid Entity in part, Article 7.4.1. applies with respect to its income, expenditure, profit or loss 


to the extent that it is not fiscally transparent in the jurisdiction in which the owner is located. For example, 


if an Investment Entity is organised as a trust and taxable on its income that is not distributed to 


beneficiaries, Article 7.4.1 applies to the extent the Investment Entity’s or Insurance Investment Entity’s 


income is not distributed.  
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Article 7.4.2 


80. Article 7.4.2 describes the rules for computing the ETR of an Investment Entity or Insurance 


Investment Entity. The ETR is calculated separately from any other Constituent Entities in the same 


jurisdiction (in other words, the GloBE Income or Loss and Covered Taxes are not blended with those of 


other Constituent Entities in the jurisdiction). However, if the MNE Group owns interests in multiple 


Investment Entities or Insurance Investment Entities located in the same jurisdiction, a single ETR is 


computed for all such Entities in the jurisdiction. 


81. The ETR is the Investment Entity’s or Insurance Investment Entity’s Adjusted Covered Taxes 


(defined in Article 7.4.3) divided by the MNE Group’s Allocable Share of the Investment Entity’s or 


Insurance Investment Entity’s GloBE Income determined under Chapter 3. 


Article 7.4.3 


82. Article 7.4.3 provides the calculation of an Investment Entity’s or Insurance Investment Entity’s 


Adjusted Covered Taxes. It is the sum of Covered Taxes accrued by the Investment Entity pursuant to 


Article 4.1 and the Covered Taxes accrued by its Constituent Entity-owners allocable to the Investment 


Entity or Insurance Investment Entity pursuant to Article 4.3. The Covered Taxes paid by the Investment 


Entity are only those that correspond to the MNE Group’s Allocable Share of the Investment Entity’s GloBE 


Income. The Covered Taxes accrued by Constituent Entity-owners taken into account under Article 7.4.3 


are only those that arise with respect to their share of the Investment Entity’s or Insurance Investment 


Entity’s income. 


Article 7.4.4 


83. Article 7.4.4 defines the MNE Group’s Allocable Share of the Investment Entity’s or Insurance 


Investment Entity’s GloBE Income. It must be calculated in the same way as would have been determined 


by the UPE in accordance with the rules of Article 2.2.2 taking into account only Ownership Interests in the 


Investment Entity or Insurance Investment Entity that are not subject to an election under Article 7.5 or 


Article 7.6. By excluding interests subject to an election under Articles 7.5 and 7.6, the ETR computation 


for the Investment Entity does not double count taxes that will be taken into account under those elections. 


Article 7.4.5 


84. Article 7.4.5 provides the rules for computing the Top-up Tax for each Investment Entity or 


Insurance Investment Entity. These rules are designed to ensure that Top-up Tax arises only with respect 


to the MNE Group’s interest in the Investment Entity or Insurance Investment Entity and taking into account 


all Covered Taxes arising in respect of that interest.  


85. The rules of Article 7.4.5 generally follow the jurisdictional Top-up Tax computational rules in 


Article 5.2. First, the Top-up Tax Percentage for the Investment Entity or Insurance Investment Entity is 


computed by subtracting the ETR computed under Article 7.4.2 from the Minimum Rate. Then, the 


Investment Entity’s or Insurance Investment Entity’s Substance-based Income Exclusion (computed 


pursuant to Article 7.4.6) is deducted from the MNE Group’s Allocable Share of the Investment Entity’s or 


Insurance Investment Entity’s GloBE income under Article 7.4.4. The excess of the MNE Group’s Allocable 


Share of the Investment Entity’s or Insurance Investment Entity’s GloBE income over its Substance-based 


Income Exclusion is then multiplied by the Top-up Tax Percentage to determine the Top-up Tax. If there 


is more than one Investment Entity or Insurance Investment Entity located in the jurisdiction, their attributes 


determined under Articles 7.4.2 to 7.4.4 are combined to determine the Top-up Tax for all such Entities. 


The Top-up Tax of Investment Entities and Insurance Investment Entities located in a jurisdiction shall be 


reduced by the amount of Qualified Domestic Minimum Top-up Tax paid in respect of such Entities. 
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86. In applying Article 2.2, Parent Entities must adjust the computation of their Inclusion Ratio of an 


Investment Entity that is a LTCE to account for the fact that the Top-up Tax computed for the Entity under 


Article 7.4.5 has, in effect, already been reduced by the amount that would have been attributable to other 


owners that are not Group Entities. For example, assume a Constituent Entity owns 90% of the Ownership 


Interests that carry rights to 90% of the profits of an Investment Entity and the remaining Ownership 


Interests are held by persons that are not Group Entities. The Investment Entity earns 100 of GloBE income 


for the Fiscal Year and has no Covered Taxes. Article 7.4.5 computes 13.5 of Top-up Tax based on the 


Constituent Entity’s share of the income, or 90. The Parent Entity’s Inclusion Ratio is 1.0 and thus the 


Parent Entity is allocated all 13.5 of the Investment Entity’s Top-up Tax. 


Article 7.4.6 


87. Generally, only Eligible Tangible Assets and Eligible Payroll Costs of Eligible Employees of the 


Investment Entities located in the jurisdiction are included in the calculation of the Substance-based 


Income Exclusion. Article 7.4.6 provides a special rule for computing the Substance-based Income 


Exclusion of Investment Entities. Article 7.4.6 reduces the Substance-based Income Exclusion 


proportionally to correspond to the MNE Group’s Allocable Share of the Investment Entity’s or Insurance 


Investment Entity’s GloBE Income or Loss. If there are multiple Investment Entities located in the same 


jurisdiction, their Substance-based Income Exclusions are combined and offset against the Net GloBE 


Income of those Entities to determine their aggregate Excess Profit.  


88. Article 7.4.6 applies notwithstanding the rule in Article 5.3.2, which generally excludes assets and 


payroll expenses of an Investment Entity or Insurance Investment Entity from the computation of the 


Substance-based Income Exclusion. The rule in Article 5.3.2 is intended to prevent those assets and 


payroll expenses from being included in the computation of the carve-outs for both the jurisdiction and the 


Investment Entity or Insurance Investment Entity. 


Article 7.5 - Investment Entity Tax Transparency Election 


Article 7.5.1 


89. Article 7.5.1 provides a Five-Year election to treat an Investment Entity or Insurance Investment 


Entity as a Tax Transparent Entity. The election is available to Constituent Entity-owners of Investment 


Entities or Insurance Investment Entities that are subject to a mark-to-market or similar tax regime on 


investments in Investment Entities and Insurance Investment Entities. The treatment as a Tax Transparent 


Entity applies for all purposes of the GloBE Rules, including Article 3.5.  


90. Under Article 10.1, Investment Entities are defined as Entities that meet the definition of an 


Investment Fund or Real Estate Investment Vehicle. Article 10.1 defines an Insurance Investment Entity 


as an Entity that would qualify as an Investment Fund or Real Estate Investment Vehicle but for the fact 


that it is wholly-owned by an insurance company and established in relation to liabilities under one or more 


insurance or annuity contracts. An Insurance Investment Entity may be wholly-owned by a single Entity, 


or by a number of Entities which are all part of the same MNE Group. The definition also requires that the 


owner, or owners, are subject to regulation as insurance companies. This requirement may also be met if 


the Insurance Investment Entity is owned by a Flow Through Entity which is subject to regulations in the 


same manner as an insurance company. If an election under Article 7.5.1 is made with respect to an 


Investment Entity or an Insurance Investment Entity, the rules in Article 7.4 do not apply. 


91. A Filing Constituent Entity may elect to treat a Constituent Entity that is an Investment Entity or an 


Insurance Investment Entity as a Tax Transparent Entity if the Constituent Entity-owner of that Investment 


Entity or Insurance Investment Entity is subject to tax in its location under a mark-to-market or similar 


regime based on the annual changes in the fair value of its Ownership Interest in the Investment Entity or 
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Insurance Investment Entity and the tax rate applicable to the Constituent Entity-owner with respect to 


such income equals or exceeds the Minimum Rate. For this purpose, a Constituent Entity that is a 


policyholder-owned, regulated insurance Entity (a “regulated mutual insurance company”) and that owns 


an Ownership Interest in an Investment Entity or an Insurance Investment Entity is considered to be subject 


to tax under a mark-to-market or similar regime based on the annual changes in the fair value of its 


Ownership Interest in the Investment Entity or Insurance Investment Entity at a rate that equals or exceeds 


the Minimum Rate. The election does not need to be made with respect to all Constituent Entity-owners of 


the Investment Entity or an Investment Insurance Entity. However, the election applies to all of a 


Constituent Entity-owner’s interests in the Investment Entity or Investment Insurance Entity. 


91.1. The previous paragraph is further clarified by the following example. Company A is a regulated 


mutual insurance company which is wholly policyholder-owned. It decides to set up Subsidiary B to invest 


funds for the benefit of its policyholders. Subsidiary B is an Insurance Investment Entity as defined in Article 


10.1. Subsidiary B is 100% owned by Company A and is a Constituent Entity in Company A’s MNE Group. 


Subsidiary B’s Financial Accounting Net Income or Loss for the Fiscal Year is 100. Company A’s financial 


accounts include a fair value gain of 100 on the increase in the value of its ownership interests in Subsidiary 


B. This is offset by an expense of 100 in respect of the increase in Company A’s liabilities to its 


policyholders, meaning that Company A has no Financial Accounting Net Income or Loss for the Fiscal 


Year. However, the fair value gain is excluded from Company A’s GloBE Income or Loss under Article 


3.2.1(c). Consequently, Company A would have a GloBE Loss of 100, while Subsidiary B would have a 


GloBE Income of 100. From the MNE Group’s perspective, there is no net income as the 100 of income 


from the fund is economically the income of the policyholders rather than the income of the MNE Group. 


As Company A is a regulated mutual insurance company, it is eligible to make an Article 7.5 election to 


treat Subsidiary B as a Tax Transparent Entity. While the election is in effect, Subsidiary B’s income is 


allocated to Company A in accordance with Article 3.5. Company A therefore includes the 100 of Financial 


Accounting Income or Loss, which is matched against the expense of 100 from the movement in liabilities 


to policyholders, and results in GloBE Income of zero. Subsidiary B also has GloBE Income of zero as its 


Financial Accounting Net Income or Loss has been allocated to Company A. 


92. By treating the Investment Entity as tax transparent, the election allows the MNE Group to include 


the Constituent Entity-owner’s share of the Investment Entity’s results as income of the Constituent Entity-


owner for GloBE purposes. This election matches the timing and location of income earned through an 


Investment Entity under the GloBE Rules and the local tax rules where the Constituent Entity-owner is 


subject to a mark-to-market or similar regime.  


93. The election is available for both directly owned Investment Entities and Insurance Investment 


Entities as well as such Entities that are indirectly owned through other Investment Entities or Insurance 


Investment Entities. Thus, the tax effect of changes in value of a lower-tier Investment Entity or Insurance 


Investment Entity in a chain of such Entities that is reflected in the valuation of the interest in a directly held 


Investment Entity or Insurance Investment Entity can be matched with the GloBE Income or Loss of that 


Entity. The tax method and the financial accounting method of computing fair value may not be exactly the 


same, and thus, there may be timing differences even with the election. However, those differences will 


occur less frequently and in smaller amounts.  


94. The Constituent Entity-owner’s share of the GloBE Income or Loss of the Investment Entity or the 


Insurance Investment Entity should not be counted twice by the Constituent Entity-owner. Only the 


Constituent Entity-owner’s share of the GloBE Income or Loss computed for the Investment Entity or 


Insurance Investment Entity should be taken into account pursuant to an election under Article 7.5. The 


income of the Investment Entity or Insurance Investment is likely to be determined using fair value 


accounting in the preparation of the Consolidated Financial Statements.  


95. The Constituent Entity-owner should not account for its Ownership Interest in a Constituent Entity 


that is an Investment Entity or an Insurance Investment Entity using a fair value accounting method, even 
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if, on a separate entity accounting basis, the Constituent Entity-owner does not control the Investment 


Entity or Insurance Investment Entity. The Constituent Entity-owner’s Financial Accounting Net Income or 


Loss should be determined pursuant to Chapter 3 using the accounting standard that was used to 


determine the Constituent Entity’s income in preparing the Consolidated Financial Statements. However, 


if for some reason the Constituent Entity-owner did account for its interest in the Investment Entity or 


Insurance Investment Entity using a fair value method, that income or loss should be excluded from the 


computation of its GloBE Income or Loss.  


96. For example, assume that UPE owns 100% of the Ownership Interests of CE1 and CE2, and CE1 


and CE2 own 90% and 10%, respectively, of the Ownership Interests in Fund, an Insurance Investment 


Entity. Fund earns 100 of net income in Year 1, pays no tax. and makes no distributions. An election under 


Article 7.5 is made on behalf of CE1 and CE2. Accordingly, CE1 and CE2 include their share of Fund’s 


income, 90 and 10, respectively, in the computation of their GloBE Income or Loss. On a standalone basis, 


CE1 controls Fund and thus would consolidate its accounts even if CE2 were an unrelated company. CE2, 


on the other hand, owns only 10% of Fund and on a standalone basis might be required to apply fair value 


accounting to its interest in Fund under the Acceptable Financial Accounting Standard used in the 


Consolidated Financial Statements. For purposes of the GloBE Rules, however, CE2 does not include any 


fair value gains or distributions from Constituent Entities. Otherwise, in this case, CE2 would recognise 10 


of fair value gain in addition to the 10 of income included in its income under the Article 7.5 election. 


97. In addition, the election allows the Constituent Entity-owner to apply the Substance-based Income 


Exclusion with respect to its share of the income of the Investment Entity. In many cases, the MNE Group’s 


Eligible Payroll Expenses and Eligible Tangible Assets related to managing the Investment Entity’s or 


Insurance Investment Entity’s activities will not arise in the Investment Entity or Insurance Investment Entity 


itself, but instead will be those of the Constituent Entity-owners. 


Article 7.5.2 


98. Article 7.5.2 provides that the Article 7.5.1 election is a Five-Year Election. Article 7.5.2 further 


provides transition rules for revocation of the election. If the election is revoked, gains or losses from the 


disposition of an asset or liability held by the Investment Entity shall be determined based on the fair value 


of the assets or liabilities on the first day of the revocation year. The fair value at the beginning of the 


revocation year is the starting point. If the Investment Entity’s income is determined using a realisation 


method, that value will continue to be the value of the asset for purposes of determining gains or losses 


under the GloBE Rules until it is disposed. If, on the other hand, the Investment Entity’s income is 


determined using a fair value method for the assets, then that method will re-value the assets at regular 


intervals and include the gains or losses in Financial Accounting Net Income or Loss. That re-valuation will 


apply for GloBE purposes as well. 


Article 7.6 - Taxable Distribution Method Election 


99. Article 7.6 provides another alternative to the treatment of Investment Entities under Article 7.4. 


This alternative, the Taxable Distribution Method, reduces the exposure to Top-up Tax of income earned 


through an Investment Entity to the extent that the Investment Entity makes distributions of its income 


within a four-year period that are taxable in the hands of the recipients at or above the Minimum Rate. The 


Inclusive Framework has agreed that the election under Article 7.6.1 shall be available to Insurance 


Investment Entities. Accordingly, the term “Investment Entity” in Article 7.6 and the related Commentary 


shall be interpreted to include an Insurance Investment Entity.   
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Article 7.6.1 


100. Article 7.6.1 provides for a Five-Year election to use the Taxable Distribution Method. The election 


is made by the Filing Constituent Entity and is only available in the case of the Constituent Entity-owners 


that are subject to tax in their location on distributions from the Investment Entity and only if the Constituent 


Entity-owner can be reasonably expected to be subject to tax on such distributions at a rate that equals or 


exceeds the Minimum Rate. Taxes arising on distributions as well as taxes incurred by the Investment 


Entity in respect of income distributed to a Constituent Entity-owner are taken into account in determining 


whether the Constituent Entity-owner is reasonably expected to be subject to tax at a rate that equals or 


exceeds the Minimum Rate. The election need not be made with respect to all Constituent Entity-owners 


of the Investment Entity. However, the election applies to all of the Constituent Entity-owner’s Ownership 


Interests in the Investment Entity.  


Article 7.6.2 


101. Article 7.6.2 sets out the operation of the Taxable Distribution Method.  


102. Paragraph (a) requires the Constituent Entity-owner to include actual and deemed distributions in 


the computation of its GloBE Income in the Fiscal Year for which it is subject to tax on the distribution. The 


GloBE Rules do not have an independent definition of deemed distribution, although Article 7.6.5(c) treats 


certain transfers of an Ownership Interest as a deemed distribution. The reference to deemed distribution 


in paragraph (a) is intended to ensure that the Taxable Distribution Method is coordinated with the tax 


treatment under local tax rules. Thus, deemed distributions under the Taxable Distribution Method are 


generally determined by reference to the law applicable to the Constituent Entity-owner. This feature of 


the Taxable Distribution Method is a departure from the ordinary GloBE Rules, where distributions from 


Constituent Entities are excluded from GloBE Income. The Taxable Distribution Method is intended to 


match both the timing and location of the income earned by an MNE Group through the Investment Entity 


with the tax on that income in the location where the Constituent Entity-owner is subject to tax on the 


distributions. For the purposes of Article 7.6, a deemed distribution includes the income of an Investment 


Entity for a Fiscal Year to the extent that it is not distributed but under domestic tax law is considered to be 


realised at the level of the Constituent Entity-owner and subject to taxation at that level in the same Fiscal 


Year. 


103. A Constituent Entity-owner that is itself an Investment Entity, i.e. an intermediate Investment Entity, 


does not include the distribution in its GloBE Income or Loss in order to preserve the tax neutrality of 


Investment Entities. However, distributions to intermediate Investment Entities do not re-start the four-year 


clock on distributions to the Constituent Entity-owner for which the election is made. As explained below, 


distributions do not reduce the Undistributed Net GloBE Income until they reach a Constituent Entity that 


is not an Investment Entity. 


104. Paragraph (b) requires the Constituent Entity-owner to include the Local Creditable Tax Gross-up 


in its GloBE Income and Adjusted Covered Taxes. The Local Creditable Tax Gross-up is defined in 


Article 7.6.5(d). It is generally the amount of Covered Taxes paid by the Investment Entity that is allowed 


as a credit in the computation of the Constituent Entity-owner’s tax liability in respect of a distribution from 


the Investment Entity. Rather than creating a separate regime for tracking and managing Covered Taxes 


associated with each Constituent Entity-owner’s share of the Investment Entity’s GloBE Income that is 


subject to the Taxable Distribution Method, the GloBE Rules rely on the tax credit rules in the Constituent 


Entity-owner’s location. Thus, the rule effectively provides credit for Covered Taxes paid by the Investment 


Entity under the GloBE Rules to the same extent a credit is allowed for local tax purposes. The rule also 


requires that the Local Creditable Tax Gross-up be treated as additional GloBE Income so that the tax 


credit does not have the same effect as allowing both a deduction and a credit. 
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105. Paragraph (c) provides that the Constituent Entity-owner’s proportionate share of the Investment 


Entity’s Undistributed Net GloBE Income is treated as GloBE Income of the Investment Entity for the 


Reporting Fiscal Year and the result of multiplying the Minimum Rate by such GloBE Income is treated as 


Top-up Tax of a Low-Tax Constituent Entity in the Fiscal Year for purposes of Chapter 2. Liability for this 


Top-up Tax is determined pursuant to Chapter 2.  


106. Finally, to achieve the intended result of attributing income (and tax consequences) of the 


Investment Entity to the Constituent Entity-owners rather than the Investment Entity, Article 5.1.3 requires 


that the Investment Entity’s GloBE Income or Loss for the Fiscal Year, and any Adjusted Covered Taxes 


attributable to such income, are excluded from all ETR computations under Chapter 5 and Articles 7.4.1 


to 7.4.5, except to the extent the Adjusted Covered Taxes are included in the Constituent Entity-owners 


GloBE Income or Loss and Adjusted Covered Taxes pursuant to paragraph (b) of the Article. 


Article 7.6.3 


107. Article 7.6.3 defines the Undistributed Net GloBE Income and Article 7.6.4 provides additional 


rules to prevent double counting and to allow loss carry forwards.  


108. Generally, the definition of Undistributed Net GloBE Income tests whether the GloBE Income 


arising in the Tested Year was distributed or offset by losses by the end of the Testing Period. Thus, as a 


practical matter, the MNE Group must maintain an Undistributed Net GloBE Income account for each 


Tested Year. The Undistributed Net GloBE Income is calculated for the entire Investment Entity, but Top-


up Tax is computed based on the Constituent Entity-owner’s share of the Undistributed Net GloBE Income.  


109. Under Article 7.6.5, the Tested Year is the third Fiscal year preceding the Reporting Fiscal Year. 


The Testing Period is the four-year period beginning with the Tested Year and ending with the Reporting 


Fiscal Year. For example, if the Investment Entity fully distributed its GloBE Income to its Constituent 


Entity-owners over the course of this four-year period, no Top-up Tax could be imposed under the Taxable 


Distribution Method. The owner could of course be subject to Top-up Tax in one of those years based on 


its own circumstances. 


110. The definition of Undistributed Net GloBE Income in Article 7.6.3 starts with the GloBE Income for 


the Tested Year, if any. If there is zero GloBE Income or a GloBE Loss for a Fiscal Year, the Undistributed 


Net GloBE Income for such year is zero and remains zero while that year is in the Testing Period.  


111. Once established, the Undistributed Net GloBE Income account for a Tested Year is reduced first 


by the amount of Covered Taxes, if any, paid by the Investment Entity. This is necessary because the 


distributable earnings of the Investment Fund would be reduced by Covered Taxes. However, Covered 


Taxes are added back to the Financial Accounting Net Income or Loss in the computation of GloBE Income 


or Loss. Consequently, without this adjustment, all of an Investment Entity’s GloBE Income would not be 


distributable. The Investment Entity’s Covered Taxes are, however, subsequently included in the Adjusted 


Covered Taxes of the Constituent Entity-owner to the extent they are included in the Local Creditable Tax 


Gross-up associated with a distribution or deemed distribution. 


112. The Undistributed Net GloBE Income is further reduced by distributions to shareholders other than 


Constituent Entities that are Investment Entities and deemed distributions. Distributions to all other 


shareholders, including non-Group Entities, reduce the Undistributed Net GloBE Income. Distributions to 


Constituent Entities that are Investment Entities reduce Undistributed Net GloBE Income only when they 


are further distributed to a non-Investment Entity. MNE Groups may use any reasonable method of 


determining whether distributions through a chain of Investment Entities are distributed to a non-


Investment Entity. For example, an MNE Group may treat distributions of an Investment Entity as being 


first attributable to distributions received from other Investment Entities of the MNE Group.  
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113. Undistributed Net GloBE Income is also reduced for losses because losses reduce the amount 


that can be distributed as a dividend. Paragraph (c) reduces Undistributed Net GloBE Income by losses 


that arise during the Testing Period. However, if the losses arising in the Testing Period exceed the 


Undistributed Net GloBE Income accounts, an Investment Loss carry-forward must be created to reduce 


the Undistributed Net GloBE Income arising in subsequent Fiscal Years. 


Article 7.6.4 


114. The Undistributed Net GloBE Income account for the Tested Year is reduced by distributions 


during the Testing Period to the extent such distributions were not treated as reducing the Undistributed 


Net GloBE Income account for a previous Tested Year. Thus, distributions only reduce Undistributed Net 


GloBE Income of one year; they cannot be double-counted.  


115. The Undistributed Net GloBE Income is further reduced by GloBE Losses, if any, arising in the 


Testing Period and any Investment Loss Carry-forward from a prior period. Investment Loss Carry-


forwards are the amount of GloBE Losses arising before the Tested Year that were not completely 


absorbed, i.e. reduced to zero, before the loss year rolled out of the Testing Period. For purposes of 


computing Undistributed Net GloBE Income, GloBE Losses are reduced when they are used to reduce 


Undistributed Net GloBE income and thus cannot be used to reduce the Undistributed Net GloBE Income 


of another Tested Year.  


116. If the MNE Group has not owned an interest in the Investment Entity for three consecutive years, 


the GloBE Income for each preceding year that it did not own an interest is considered to be zero for 


purposes of determining the Undistributed Net GloBE Income. Accordingly, there will not be any 


Undistributed Net GloBE Income for the first three years in which the MNE Group owns an interest in the 


Investment Entity. 


Article 7.6.5 


117. Article 7.6.5 contains definitions related to the Taxable Distribution Method.  


a. Paragraph (a) defines Tested Year as the third year preceding the Reporting Fiscal Year.  


b. Paragraph (b) defines Testing Period as the four-year period beginning with the Tested Year 


and ending with the Reporting Fiscal Year. These definitions are important to the determination 


of an Investment Entity’s Undistributed Net Globe Income. These definitions, together with the 


other provisions of Article 7.6.3, allow distributions in the Tested Year and the three succeeding 


Fiscal Years to reduce the Undistributed Net GloBE Income of the Investment Entity. 


c. Paragraph (c) treats a transfer of a direct or indirect Ownership Interest in the Investment Entity 


to a person that is not a Group Entity as a deemed distribution. The amount of the deemed 


distribution is determined based on the proportional decrease in the transferring Constituent 


Entity’s Ownership Interest. This rule applies irrespective of whether the Constituent Entity-


owner that transferred its interest is subject to tax as a result of the transfer. Without this rule, 


the Undistributed Net GloBE Income attributable to the disposed Investment Entity would 


continue to be deferred until the end of the Testing Period. 


d. Paragraph (d) defines the Local Creditable Tax Gross-up as the amount of Covered Taxes 


incurred by the Investment Entity that is allowed as a credit against the Constituent Entity-


owner’s tax liability arising in connection with a distribution from the Investment Entity. The 


Local Creditable Tax Gross-up is discussed in the Commentary to Article 7.6.2(b). 
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Notes


 
1 The application of Article 7.1.1(a) is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 7.1.4 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


3 The application of Article 7.3.4 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
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Article 8.1 - Filing obligation 


1. Article 8.1 sets out the requirements for the filing of a GloBE Information Return. The GloBE 


Information Return is a return in a standardised template form that provides a tax administration with the 


information it needs to evaluate the correctness of a Constituent Entity’s tax liability under the GloBE Rules. 


The rules set out in Article 8.1 do not seek to harmonise tax filing and payment obligations for the GloBE 


Rules themselves. They aim to provide core information to jurisdictions implementing the GloBE Rules 


information reporting requirements. The operation of tax filing and payment obligation rules, including, for 


example, late payment interest and time limits for auditing and correcting return, is left to the determination 


of each implementing jurisdiction based on the design of that jurisdiction’s existing tax filing and payment 


procedures.  


2. The GloBE Rules should be implemented and administered in such a way that any Top-up Tax 


liabilities incurred are due and paid within a reasonable period and in line with the intended outcomes 


under the GloBE Rules and the Commentary.  


3. Article 8.1 places an obligation on each Constituent Entity to file a GloBE Information Return with 


the local tax administration. This return can be filed by each Constituent Entity directly with its local tax 


administration or through a Designated Local Entity on behalf of one or more Constituent Entities located 


in the same jurisdiction. Article 8.1 also recognises, however, that a Constituent Entity may not be in the 


best position to collect the information necessary to complete the GloBE Information Return, particularly if 


most of the information on that return concerns other members of the MNE Group. In many cases, it is 


expected that the UPE or a Designated Filing Entity appointed by the MNE Group, would be in a better 


position to collect such information, much of which may already be collected in the preparation of the MNE 


Group’s Consolidated Financial Statements.  


4. Accordingly, while Article 8.1 places an obligation on each Constituent Entity to file a GloBE 


Information Return with the tax administration of the jurisdiction where it is located, a Constituent Entity is 


under Article 8.1.2 discharged from this obligation when the UPE or a Designated Filing Entity files the 


GloBE Information Return with the tax administration of the jurisdiction where it is located and the 


Competent Authority of that jurisdiction has a bilateral or multilateral agreement or arrangement in effect 


to automatically exchange the GloBE Information Return with the Competent Authority of the jurisdiction 


of the Constituent Entity. The Competent Authorities are the authorized representatives of those 


jurisdictions that are parties to a Tax Treaty, tax information exchange agreement, or the Convention on 


Mutual Administrative Assistance in Tax Matters that by its terms provides legal authority for the exchange 


of tax information between jurisdictions, including automatic exchange of such information. In this way the 


return filing obligations operate so that the UPE or a Designated Filing Entity of the MNE Group can file a 


single GloBE Information Return covering all Constituent Entities in the MNE Group, which can be provided 


to all tax administrations with a Constituent Entity(ies) located in their jurisdiction through appropriate 


international exchange mechanisms. 


8 Administration 
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Article 8.1.1 


5. Under the first sentence of Article 8.1.1, each Constituent Entity of an MNE Group would be 


required to prepare a GloBE Information Return and file it with its tax administration. Where there are two 


or more Constituent Entities located in the same jurisdiction, the second sentence of Article 8.1.1 allows 


one of them, i.e. the Designated Local Entity, to file a single GloBE Information Return on behalf of the 


others (and itself). When a Designated Local Entity files a GloBE Information Return on behalf of other 


Constituent Entities located in the same jurisdiction, the obligation of those Constituent Entities to file their 


own return is discharged. Although Article 8.1 places the default filing obligation on each local Constituent 


Entity, it would be acceptable for implementing jurisdictions to make a Designated Local Entity the sole 


Constituent Entity that is legally responsible for this filing obligation, provided this approach achieves the 


intended purpose of ensuring an information return is filed on behalf of the MNE Group. 


6. The first sentence of Article 8.1.1 requires a Constituent Entity located in the implementing 


jurisdiction to file the GloBE Information Return. A Stateless Constituent Entity, such as a Flow-through 


Entity that is not a UPE, would not be required to file this return because it is not located in the implementing 


jurisdiction. For example, a partnership that is a Flow-through Entity and is not treated as tax resident in 


the jurisdiction where it is organized would not generally be required to submit a GloBE Information Return. 


In most cases this is consistent with its tax treatment in the jurisdiction where it was organized. However, 


the Constituent Entity-owners of the Flow-through Entity would be required to submit a GloBE Information 


Return as would any other Constituent Entity located in a jurisdiction by virtue of the first sentence of 


Article 8.1.1. Where the Flow-through Entity is the UPE or is required to apply the IIR, it would be located 


in the jurisdiction where it was created in accordance with Article 10.3.2(a) and therefore, it would be 


required to submit a GloBE Information Return. In these cases, the GloBE Information Return could be 


filed by an authorised entity such as a trustee or manager on behalf of the Flow-through Entity. Similarly, 


PEs are Constituent Entities required to file a GloBE Information Return in the jurisdiction where they are 


located. 


7. In some cases, a Flow-through Entity may have some formal obligations under domestic tax law 


such as submitting information returns. In these situations, jurisdictions are free to extend the obligation in 


Article 8.1.1 to such Entities provided that they are created under their domestic law.  


8. An Entity treated as a JV in the Consolidated Financial Statements of an MNE Group is not 


required to submit a GloBE Information Return in accordance with Article 8.1.1, because it is not a 


Constituent Entity of that MNE Group despite being treated as such solely for purposes of the computation 


of its Top-up Tax in accordance with Article 6.4.1 (a). For the same reasons, an Entity treated as a JV 


Subsidiary by an MNE Group is not required to submit a GloBE Information Return for that Group. 


Article 8.1.2 


9. Article 8.1.2 states that all Constituent Entities (including the Designated Local Entity) are 


discharged from the requirement to file a GloBE Information Return if the return has been filed by the UPE 


or by a Designated Filing Entity appointed by the MNE Group provided that the Competent Authority of the 


jurisdiction in which the Filing Constituent Entity is located has a Qualifying Competent Authority 


Agreement with the Competent Authority of the jurisdiction where the Constituent Entity is located. Thus, 


by reason of the Qualifying Competent Authority Agreement, the Competent Authority of the jurisdiction 


where the Constituent Entity is located should obtain the GloBE Information Return on an automatic basis 


from the Competent Authority of the jurisdiction where the UPE or Designated Filing Entity is located.  


10. The information exchange mechanism allowed under Article 8.1.2 means that many, and perhaps 


most, tax administrations will receive the GloBE Information Return through an exchange of information 


mechanism and that a local filing obligation will only apply, in practice, where the return has not otherwise 


been filed in a jurisdiction with a Qualifying Competent Authority Agreement. The Qualifying Competent 
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Authority Agreement mechanism allows the MNE Group to minimise compliance burdens by having the 


UPE, or appointing a single Designated Filing Entity, to prepare and file the GloBE Information Return 


centrally for distribution to tax administrations in other jurisdictions. While in many cases the UPE will fulfil 


this function of filing returns on behalf of the Group Entities, there may be reasons why another Constituent 


Entity is better placed to do so and, therefore, the MNE Group may appoint another Constituent Entity as 


the Designated Filing Entity. For example, the jurisdiction where the Designated Filing Entity is located 


may have a wider network of international exchange agreements in effect and therefore a greater ability to 


reduce the local filing obligations throughout the MNE Group.  


11. The term “Qualifying Competent Authority Agreement” is defined in Article 10.1. It means a 


bilateral or multilateral agreement or arrangement between Competent Authorities that provides for annual 


automatic exchange of information that is included in the GloBE Information Return. Bilateral and 


multilateral models for the Qualifying Competent Authority Agreement would be developed as part of the 


GloBE Implementation Framework and would be based on the Convention on Mutual Administrative 


Assistance in Tax Matters, a Tax Information Exchange Agreement, a Tax Treaty with a provision 


equivalent to Article 26 of the OECD Model Tax Convention or any other international agreement that 


allows automatic exchange of information. In order to prevent the MNE Group from being required to file a 


GloBE Information Return in each of the jurisdictions where it has a Constituent Entity, jurisdictions 


adopting the GloBE Rules are encouraged to enter into Qualifying Competent Authority Agreements with 


interested appropriate partners adopting the GloBE Rules. If a Competent Authority has not received the 


GloBE Information Return in accordance with a Qualifying Competent Authority Agreement, and the 


Competent Authority has complied with the applicable notification and other procedures in the Qualifying 


Competent Authority Agreement, then, subject to the terms of the Qualifying Competent Authority 


Agreement, the conditions in Article 8.1.2 would not be met. To provide notification to Constituent Entities, 


each jurisdiction should publish and periodically update a list of the jurisdictions of the Competent 


Authorities with respect to which it has Qualifying Competent Authority Agreements in effect.  


Article 8.1.3  


12. Article 8.1.3 requires a Constituent Entity (either directly or through a Designated Local Entity) to 


notify its local tax administration of the identity and location of the UPE or the Designated Filing Entity that 


will be filing the GloBE Information Return. This provides the tax administration with notice that it will 


receive the return through information exchange channels.  


Article 8.1.4  


13. Article 8.1.4 states that the GloBE Information Return has to be filed in a standard template that is 


developed in accordance with the GloBE Implementation Framework and sets out the items of information 


that should be included in the GloBE Information Return. As indicated below, the information required by 


the GloBE Information Return could be specified, expanded or restricted in accordance with the GloBE 


Implementation Framework. While Article 8.1.4 relates to information in the GloBE Information Return, it 


is not intended to prevent a local tax administration from requesting further necessary supporting 


information to verify the compliance to the GloBE Rules in accordance with its domestic law. It is anticipated 


that a standard template of the GloBE Information Return that is developed in accordance with the GloBE 


Implementation Framework will contain fields for all of the required information. 


14. Paragraph (a) requires the GloBE Information Return to identify the Constituent Entities of the 


MNE Group, their location, and their tax identification numbers (if they exist). It also requires the GloBE 


Information Return to identify their status under the GloBE Rules (e.g. a POPE, JV, JV subsidiary, 


Investment Entity, Flow-through Entity, and PE). For example, it should identify the Designated Filing Entity 


(if any) and whether an Entity qualifies as Investment Entity under the GloBE Rules. Stateless Constituent 


Entities should be identified pursuant to paragraph (a). 
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15. Paragraph (b) requires the GloBE information Return to include information on the overall 


corporate structure of the MNE Group. As part of the GloBE Implementation Framework, it will be decided 


whether the overall corporate structure of the MNE Group is included as a diagram and/or as a list so that 


tax administrations can identify how the corporate structure of the MNE Group is organized. It shall identify 


which Constituent Entities are holding the Controlling Interests of other Constituent Entities. If the corporate 


structure changes during the Fiscal Year, the diagram and/or list shall identify those changes.  


16. Paragraph (b) requires information on the overall corporate structure of the MNE Group, which 


would include Entities that are Excluded Entities when they are part of such Group. In these situations, 


paragraph (b) also requires that these Excluded Entities are identified within the corporate structure 


notwithstanding that they are not Constituent Entities. The information provided in accordance with this 


paragraph only reflects how the corporate structure of the MNE Group is organized. For example, the 


information on the corporate structure does not provide information on an Excluded Entity other than the 


information that is necessary to identify the location of the Excluded Entity in the overall corporate structure.  


17. Paragraph (c) requires the GloBE Information Return to include the information needed to compute 


the ETR (including the Financial Accounting Net Income or Loss, the type and amount of the adjustments 


applied in conformity with Article 3.2 to determine the GloBE Income or Loss, and the amount of Covered 


Taxes) and the Top-up Tax of Constituent Entities and any JV or JV Subsidiary. For example, this may 


also include the information required for purposes of applying the De Minimis Exclusion, if elected under 


Article 5.5.1 or a GloBE Safe Harbour elected under Article 8.2. 


18. Paragraph (c) also requires that the GloBE Information Return contains the Top-up Tax allocation 


under the IIR and UTPR in each jurisdiction as provided for under Chapter 2. The following paragraphs 


identify information that must be included in the GloBE Information Return with respect to the Top-up Tax 


allocation under the IIR and the UTPR in each jurisdiction, but other information may be necessary as well.  


19. In the case of the IIR, the GloBE Information Return should include the information necessary to 


compute the allocation of the Top-up Tax in accordance with the top-down approach and split-ownership 


rules of Article 2.1. Furthermore, the GloBE Information Return should include the information for 


determining the Parent Entity’s Allocable Share of the Top-up Tax of each LTCE in accordance with 


Article 2.2. Lastly, the GloBE Information Return should include the information and computation of the 


reduction of Top-up Tax under Article 2.3 due to the application of a Qualified IIR by a lower-tier Parent 


Entity.  


20. In the case of the UTPR, the GloBE Information Return should include the information necessary 


to determine the Total UTPR Top-up Tax Amount for a Fiscal Year in accordance with Article 2.5.1 and 


the allocation of that amount among UTPR Jurisdictions in accordance with Article 2.6. The GloBE 


Information Return should include the basis for allocation of the Total UTPR Top-up Tax Amount for the 


Reporting Fiscal Year, including the relevant information on Number of Employees and Tangible Assets 


necessary to apply the formula provided under Article 2.6.1. The return should also report the amount of 


Top-up Tax carried forward from a prior taxable year when the UTPR adjustment in a UTPR Jurisdiction 


has not yet resulted in an additional cash tax expense equal to the Top-up Tax amount for the Constituent 


Entities located in that jurisdiction. Furthermore, the return should report the amount of the additional cash 


tax expense that results from the application of the UTPR under Article 2.4.1 and any amount of Top-up 


Tax that needs to be carried forward to the next taxable year in accordance with Article 2.4.2. 


21. Paragraph (d) requires information regarding any elections made in accordance with the relevant 


provisions of the GloBE Rules, such as, the elections made in accordance with Article 5.5.1 with respect 


to the De Minimis Exclusion.  


22. Paragraph (e) requires the inclusion of other information necessary to carry out the administration 


of the GloBE Rules and that is agreed as part of the GloBE Implementation Framework. However, as 


stated at the beginning of Article 8.1.4, the information contained in the GloBE Information Return could 
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be then specified, expanded or restricted in accordance with the GloBE Implementation Framework. 


Furthermore, this could include the development of a simplified reporting procedure in cases where not all 


the information is required for the purpose of assessing the application of the GloBE Rules.  


23. Generally, information on Excluded Entities shall not be included in the GloBE Information Return 


because such Entities will not be Constituent Entities of an MNE Group and will therefore be outside the 


scope of the GloBE Rules. If the whole MNE Group is composed exclusively of Excluded Entities and 


therefore outside the scope of the GloBE Rules, then there is no obligation to submit a GloBE Information 


Return because there are no Constituent Entities required to submit a GloBE Information Return under 


Article 8.1.1. In other cases, where Excluded Entities form part of an MNE Group that is within the scope 


of the GloBE Rules, Article 8.1.4(b) will generally require those Excluded Entities to be identified as part of 


the overall corporate structure. Guidance developed under the GloBE Implementation Framework could 


further specify, expand or restrict the information requirements in respect of such Entities. Any information 


requirements with respect to Excluded Entities developed under the GloBE Implementation Framework 


should be limited to what is reasonably necessary for the proper administration of the GloBE Rules and in 


line with requirements of public policy. For example, the Excluded Entity could provide a certification by 


the tax authority of the jurisdiction where the Excluded Entity is established or resident. 


Article 8.1.5  


24. Article 8.1.5 states that the GloBE Information Return shall apply the definitions and instructions 


contained in the standard template that is developed in accordance with the GloBE Implementation 


Framework. These definitions and instructions would be developed by the members of the Inclusive 


Framework on BEPS. 


Article 8.1.6  


25. In order to allow MNE Groups time to prepare the required information, Article 8.1.6 provides MNE 


Groups with up to 15 months after the last day of the Reporting Fiscal Year to file the GloBE Information 


Return and the notifications with the relevant tax administrations. The timing for filing notifications is aligned 


with the timing for filing the GloBE Information Return (i.e. within 15 months after the last day of the 


Reporting Fiscal Year). This gives a Constituent Entity or a Designated Local Entity ample opportunity to 


notify its local tax administration of the identity and location of the UPE or Designated Filing Entity that will 


be filing the GloBE Information Return on its behalf.  


26. There is no special provision under Article 8.1 regarding amendments to a GloBE Information 


Return. It is left to jurisdictions to decide whether their current domestic rules regarding amendments to 


tax or information returns will apply to the GloBE Information Return, or to introduce new provisions that 


apply only to the GloBE Information Return. Further guidance will be provided as part of the GloBE 


Implementation Framework regarding amendments to the GloBE Information Return, including the time 


frame and the method for the filing and exchange of information between Competent Authorities.  


Article 8.1.7 


27. Article 8.1.7 provides that a tax administration may modify the information, filing and notification 


requirements in respect of the GloBE Information Return where this is agreed as part of the GloBE 


Implementation Framework. This provision is intended to provide some flexibility to jurisdictions and their 


tax administrations in the implementation of the filing and notification requirements that are developed 


under the GloBE Implementation Framework (including additional, simplified or modified filing 


requirements) but after the enactment of the legislation, regulations, or other guidance implementing the 


GloBE Rules. As with other aspects of these rules, however, jurisdictions maybe constrained, due to their 


legislative or regulatory framework, to introduce amending legislation to change the filing requirements, 
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rather than relying on a delegated authority to the Ministry of Finance or its equivalent, or the tax 


administration. 


Article 8.1.8 


28. Article 8.1.8 requires that the laws of each jurisdiction with respect to penalties, sanctions, and 


confidentiality of the returns (including the information in the returns) shall also apply to the GloBE 


Information Return. In the case of penalties and sanctions, this means that domestic penalties and 


sanctions would apply if the GloBE Information Return is not submitted on time or if there is any false or 


incomplete information. Jurisdictions are free to extend existing penalties or sanctions (as well as any 


penalty or sanction mitigation provisions) or to create new ones for the GloBE Information Return. New 


penalties and sanctions in respect of the GloBE Information Return should be commensurate with penalties 


or sanctions in respect of other information returns and other information return filing obligations in the 


jurisdiction. 


29. In the case of confidentiality of the returns the information gathered under the GloBE Information 


Return shall have at least the same level of protection as the information obtained through domestic tax or 


information returns. GloBE Information Returns received by a tax administration through exchange of 


information would further be subject to the confidentiality rules of the applicable Tax Treaty, tax information 


exchange agreement or other international agreement for the exchange of information. 


Article 8.2 - Safe Harbours 


30. It is likely that MNE Groups and tax administrations will incur incremental compliance and 


administration costs in respect of the application of the GloBE Rules. MNE Groups need to collect, adjust 


and aggregate information on a jurisdictional basis in order to identify and allocate Top-up Tax in respect 


of their operations in Low-Tax Jurisdictions. At the same time, tax administrations need to analyse the 


return information, assess risk areas, audit taxpayers and collect Top-up Tax that is brought into charge 


under the GloBE Rules in their jurisdiction. In order to limit unnecessary compliance and administrative 


burden for MNE Groups and tax administrations, the GloBE Implementation Framework will seek to explore 


the development of GloBE Safe Harbours. GloBE Safe Harbours would allow an MNE Group to avoid the 


ETR and Top-up Tax calculation in respect of its operations that are likely to be taxable at or above the 


Minimum Rate. They would also provide for improved tax certainty and transparency in the use of risk 


assessment under the GloBE Rules.  


31. In anticipation of the GloBE Safe Harbours that may be developed as part of the GloBE 


Implementation Framework, the provisions of Article 8.2.1 would allow a Filing Constituent Entity to make 


an election with respect to Constituent Entities that qualify for that GloBE Safe Harbour. The effect of the 


GloBE Safe Harbour would be to exempt the MNE Group from the need to compute the jurisdictional ETR 


and allow a tax administration to deem the Top-up Tax for the Constituent Entities located in the safe 


harbour jurisdiction to be zero for a Fiscal Year when the MNE Group can demonstrate that those 


Constituent Entities meet the requirements of the GloBE Safe Harbour. While Article 8.2.1 allows the tax 


administration to treat such Constituent Entities as having zero Top-up Tax for the year, Article 8.2.2 


provides for a coordinated and balanced framework under which another tax administration could 


challenge a taxpayer’s election to apply a GloBE Safe Harbour in circumstances that may have materially 


affected the eligibility of the MNE Group for the relevant GloBE Safe Harbour. 


Article 8.2.1 


32. The GloBE Safe Harbours are designed to limit compliance costs for MNE Groups as well as 


administrative burden for tax authorities and incorporate thresholds that ensure only those parts of the 
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MNE Group’s operations that are nearly certain to have no Top-up Tax liability would be eligible for the 


GloBE Safe Harbour. Article 8.2.1 and the definition of GloBE Safe Harbour contemplate that any GloBE 


Safe Harbour will be developed and released as part of the GloBE Implementation Framework. The GloBE 


Safe Harbours that have been agreed by the Inclusive Framework are the following:  


a. Transitional CbCR Safe Harbour, set out in Annex A, Chapter 1; 


b. Simplified Calculations Safe Harbour, set out in Annex A, Chapter 2; 


c. QDMTT Safe Harbour, set out in Annex A, Chapter 3; and 


d. Transitional UTPR Safe Harbour, set out in Annex A, Chapter 4. 


32.1. The framework for a potential Simplified Calculations Safe Harbour is based on simplified 


calculations that will be developed as part of the GloBE Implementation Framework. The simplified 


calculations that have been developed by the Inclusive Framework are: 


a. Non-material Constituent Entity Simplified Calculations, set out in Annex A, Chapter 2, Section 1. 


33. If a Filing Constituent Entity elects to apply any GloBE Safe Harbour to the MNE Group’s 


operations in a jurisdiction that would be eligible for the GloBE Safe Harbour, then the Top-up Tax for this 


jurisdiction would be deemed to be zero for the Fiscal Year of the election. The election for a GloBE Safe 


Harbour would be made on an annual basis. An MNE Group that elects to apply the GloBE Safe Harbour 


in respect of its Constituent Entities in a jurisdiction (the safe harbour jurisdiction) should not be required 


to compute the jurisdictional ETR for those Constituent Entities under Chapters 3-5 but should provide a 


record of the election to use the GloBE Safe Harbour, identify all the Constituent Entities in the safe harbour 


jurisdiction and provide any other relevant information, as part of the GloBE Information Return, consistent 


with Article 8.1.4 (a), (d) and (e).  


Article 8.2.2  


34. Where an MNE Group elects to apply a GloBE Safe Harbour, a tax administration could apply its 


ordinary assessment, investigation and audit processes to determine whether the GloBE Safe Harbour 


was applied in accordance with any criteria set out in the GloBE Implementation Framework and to assess 


the reasonableness of underlying data used for purposes of the GloBE Safe Harbour. Having done so, 


Article 8.2.2 provides a tax administration with a specific framework that would allow the tax administration 


to challenge the use of a GloBE Safe Harbour where specific facts and circumstances may have materially 


affected the eligibility of the Constituent Entities for the relevant GloBE Safe Harbour.  


35. Article 8.2.2(a) provides that only a jurisdiction that could be allocated Top-up Tax under the GloBE 


Rules if the ETR of the safe harbour jurisdiction was below the Minimum Rate could challenge the use of 


a GloBE Safe Harbour with respect to the safe harbour jurisdiction. This paragraph ensures that the only 


jurisdictions that could challenge the use of a GloBE Safe Harbour are those that are affected by their use, 


that is those jurisdictions that would otherwise be allocated Top-up Tax if not for the use of a GloBE Safe 


Harbour. This paragraph would apply on an MNE Group-by-MNE Group basis and require testing whether 


the jurisdiction could be allocated Top-up Tax if the ETR of the safe harbour jurisdiction was below the 


Minimum Rate, by applying the allocation mechanics of the GloBE Rules and taking into account the MNE 


Group’s structure. However, this paragraph by itself assumes that the ETR could be below the Minimum 


Rate and does not require the tax administration or the taxpayer to compute the ETR of the jurisdiction to 


test whether the ETR is below the Minimum Rate.  


36. Article 8.2.2(b) provides that the tax administration that wishes to challenge the use of a GloBE 


Safe Harbour notifies the Liable Constituent Entity (or Entities) within 36 months after the GloBE 


Information Return is filed. The GloBE Implementation Framework should consider the date on which the 


36 month-period is considered to start in circumstances where the GloBE Information Return is received 


through an information exchange mechanism or by multiple domestic Constituent Entities. The notification 
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provides those specific facts and circumstances that may have materially affected the eligibility of the 


Constituent Entities for the relevant GloBE Safe Harbour. As provided in Article 10.1, the Liable Constituent 


Entities are those that could be liable for Top-up Tax (or subject to an adjustment under Chapter 2) in the 


jurisdiction of such tax administration if the GloBE Safe Harbour in Article 8.2.1 did not apply. While the 


tax administration should make its best efforts to notify all Liable Constituent Entities located in the 


jurisdiction, there may be circumstances where it would be enough to notify substantially all Liable 


Constituent Entities, but not all of them, for instance because of a complex holding structure of the MNE 


Group in the jurisdiction. In addition, the tax administration may allow that only one of the Liable Constituent 


Entities of the MNE Group gives a response to the tax administration on behalf of the other Liable 


Constituent Entities, so that not all Liable Constituent Entities are required to give a response to the tax 


administration. 


37. Article 8.2.2 (b) further provides that the Liable Constituent Entity (or Entities) is invited by the tax 


administration to clarify the effect of those facts and circumstances on the application of the GloBE Safe 


Harbour. The timeframe for clarifying the effect of those facts and circumstances is six months.  


38. Article 8.2.2(c) provides that if the Liable Constituent Entity (or Entities) fails to demonstrate that 


the facts and circumstances identified by the tax administration did not affect materially the eligibility of the 


MNE for the GloBE Safe Harbour for this jurisdiction within the six-month response period, the GloBE Safe 


Harbour would not be applicable. If the Liable Constituent Entity (or Entities), instead, demonstrates that 


the facts and circumstances identified by the tax administration did not affect materially the eligibility of the 


MNE for the GloBE Safe Harbour for the Constituent Entities located in the safe harbour jurisdiction, the 


GloBE Safe Harbour would still be applicable and the ETR of the jurisdiction would still be treated as if it 


was above the Minimum Rate.  


39. The details of the consequences where the GloBE Safe Harbour is found not applicable as a result 


of Article 8.2.2 should be considered in the GloBE Implementation Framework.  


Article 8.3 - Administrative Guidance 


Article 8.3.1 


40. Article 8.3.1 contemplates that further guidance on the interpretation or application of the GloBE 


Rules may be agreed and published by the Inclusive Framework. This Article ensures that when such 


guidance is issued, it is applied in a co-ordinated way.  


41. There are a number of places in the GloBE Rules where determinations by one tax administration 


are likely to have corresponding consequences for the application of the GloBE Rules in other jurisdictions. 


In these cases, tax administrations can collaborate with each other through the Inclusive Framework to 


determine whether a co-ordinated solution to these questions can be agreed. If the discussions at the level 


of the Inclusive Framework result in the development of Agreed Administrative Guidance, then Article 8.3.1 


provides that a tax administration should interpret and apply the GloBE Rules in accordance with that 


Agreed Administrative Guidance, subject to any other requirements under domestic law. For example, the 


domestic law of some Inclusive Framework members would not permit them to simply refer to that Agreed 


Administrative Guidance to interpret and apply the GloBE Rules. Their domestic law may instead permit 


the tax administration to adopt that Agreed Administrative Guidance by incorporating it verbatim or in 


substance into its own administrative guidance. Some Inclusive Framework members may need 


parliamentary acceptance of the Agreed Administrative Guidance before it could be used to interpret or 


apply the GloBE Rules. 
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Article 9.1 - Tax Attributes Upon Transition 


1. Where an MNE Group has revenues in excess of the revenue threshold, it will become subject to 


the GloBE Rules after such rules are introduced into the domestic law of a jurisdiction in which the MNE 


Group operates. Smaller MNE Groups, however, will become subject to the GloBE Rules for the first time 


if they grow their revenues above the threshold, either organically or as a result of a merger or acquisition. 


A Constituent Entity could also become subject to the GloBE Rules for the first time when such Constituent 


Entity is acquired by a MNE Group that is already subject to the GloBE Rules. 


2. At the point an MNE Group becomes subject to the GloBE Rules, it will be required, under a 


jurisdictional blending approach, to compute the ETR on its income in each jurisdiction where it operates 


and compare it to the Minimum Rate. Failure to take appropriate account of operating losses that the MNE 


Group has incurred in the period(s) prior to becoming subject to the GloBE Rules could result in a distorted 


picture of the MNE Group’s tax position in that jurisdiction and may subject the MNE Group to taxation in 


excess of its economic profit. For example, a Constituent Entity may have incurred operating losses in the 


years prior to the MNE Group becoming subject to the GloBE Rules. Frequently, the operating losses of 


the Constituent Entity will also be recognised for local tax purposes and these losses may be eligible to be 


carried forward and be available to reduce taxable income arising in a future period in the same jurisdiction. 


Ignoring the effect of these prior period losses could result in an immediate GloBE tax on profits arising in 


subsequent periods despite the fact that, the local tax jurisdiction is otherwise a high-tax jurisdiction and 


that the income subject to charge under the GloBE Rules, represents, from the MNE Group’s perspective, 


a recovery of prior period losses.  


3. A similar transition-related issue arises in relation to timing differences that straddle the 


applicability date of the GloBE Rules. Of particular concern are those timing differences that result in the 


acceleration of income for tax purposes and hence taxes paid prior to an MNE Group being subject to the 


GloBE Rules, which then reverse after the MNE Group is subject to the GloBE Rules (i.e. the financial 


accounting income is reported after the MNE Group becomes subject to the GloBE Rules). These 


situations may arise, for example, when local law taxes pre-payments of contractual fees upon receipt 


rather than over the term of the contract or prohibits deductions for estimates of future bad debts or 


warranty expenses (i.e. reserves for bad debts or warranty expenses). Absent a corrective rule that takes 


account of pre-paid taxes in respect of that income, the result would be a lower GloBE ETR in the year(s) 


of reversal and thus potential GloBE Top-up Tax in those years, despite the fact that the local tax 


jurisdiction is otherwise a high-tax jurisdiction. Similarly, timing differences that defer tax on financial 


accounting income arising before the GloBE Rules apply would, absent a special rule, reduce the GloBE 


tax liability on GloBE income arising within the GloBE applicability period. 


4. To address these concerns, Article 9.1 provides for transition rules. Consistent with the general 


mechanism to address temporary differences contained in Article 4.4, these transition rules build on 


deferred tax accounting concepts. The transition rules allow existing deferred tax accounting attributes, 


including deferred tax assets resulting from prior year losses, to be used in the calculation of the ETR to 


prevent distortions upon entry into the GloBE regime of a Constituent Entity of a MNE Group. As further 


9 Transition rules 
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discussed below, the transition rules differ from the general mechanisms contained in Chapter 4 in some 


ways. 


4.1. Coordination rules for the application of Article 9.1 of the GloBE Rules and the corresponding 


article of a Qualified Domestic Minimum Top-up Tax are set out in paragraphs 118.49.1 and 118.49.2 of 


the Commentary to Article 10.1. 


Article 9.1.1 


5. Article 9.1.1 sets out the deferred tax accounting attributes of a Constituent Entity that may be 


utilised in calculating the ETR in a jurisdiction in the Transition Year and subsequent years. Rather than 


requiring an MNE Group to undertake complex calculations as if the Constituent Entity had been subject 


to the GloBE Rules in prior years, it uses a simplified approach that allows the MNE Group to take into 


account the deferred tax accounting attributes of the MNE Group at the beginning of the Transition Year, 


at the lower of the Minimum Rate or the applicable domestic tax rate. The applicable domestic tax rate is 


the rate at which an item of deferred tax expense has been recorded in the financial accounts. However, 


deferred tax assets in respect of GloBE Losses that have been recorded at a rate lower than the Minimum 


Rate may be recast at the Minimum Rate if the taxpayer can demonstrate that the deferred tax asset is 


attributable to a loss that would have been a GloBE Loss had the MNE Group been subject to the GloBE 


Rules in the year in which the loss arose. These attributes include losses that have not been recognised 


due to an accounting recognition adjustment or valuation allowance. 


6. Article 9.1.1 provides the basis to use these attributes in determination of Covered Taxes pursuant 


to Article 4.4. Therefore, when a pre-existing deferred tax attribute is used for financial reporting purposes 


in a Fiscal Year in which the GloBE Rules apply, such attribute is available for use in the application of 


Article 4.4, subject to the limitations of Article 9.1. For example, if a Constituent Entity incurred a tax loss 


of 100 in a year before the GloBE applied, a deferred tax expense of 15 (i.e. deferred tax benefit) will be 


included in the Total Deferred Tax Adjustment Amount under Article 4.4 when the associated tax loss is 


used in a Fiscal Year in which the GloBE applies. The GloBE Implementation Framework will consider 


providing Agreed Administrative Guidance related to the measurement and treatment of items of deferred 


tax expense (i.e. deferred tax assets and deferred tax liabilities) in the Transition Year and subsequent 


years. 


6.1. Deferred tax assets with respect to tax credit carry-forwards reflected or disclosed in the financial 


accounts of a Constituent Entities in a jurisdiction shall be treated as deferred tax accounting attributes to 


be used in the calculation of the ETR in the Transition Year and subsequent years. Article 4.4.1(e) shall 


not apply to such deferred tax assets arising prior to the Transition Year. The amount of deferred tax assets 


recorded for purpose of Article 9.1.1 shall be equal to the deferred tax assets accrued in the financial 


accounts if the tax rate used to determine the deferred tax assets is below the Minimum Rate or, in any 


other case, such deferred tax assets shall be determined in accordance with the following formula 


𝐷𝑒𝑓𝑒𝑟𝑟𝑒𝑑 𝑡𝑎𝑥 𝑎𝑠𝑠𝑒𝑡𝑠 𝑟𝑒𝑓𝑙𝑒𝑐𝑡𝑒𝑑 𝑖𝑛 𝑡ℎ𝑒 𝑓𝑖𝑛𝑎𝑛𝑐𝑖𝑎𝑙 𝑎𝑐𝑐𝑜𝑢𝑛𝑡𝑠


𝐴𝑝𝑝𝑙𝑖𝑐𝑎𝑏𝑙𝑒 𝑑𝑜𝑚𝑒𝑠𝑡𝑖𝑐 𝑡𝑎𝑥 𝑟𝑎𝑡𝑒
× 𝑀𝑖𝑛𝑖𝑚𝑢𝑚 𝑅𝑎𝑡𝑒 


6.2. For this purpose, the Applicable domestic tax rate is the tax rate in the Fiscal Year preceding the 


Transition Year. However, if the tax rate applicable to the Constituent Entity changes in a subsequent 


Fiscal Year (the re-application year), the formula must be re-applied to the outstanding balance of the tax 


credit in the financial accounts at the beginning of the re-application year to determine the revised DTA for 


GloBE purposes. The change in the amount of the DTA resulting from re-application of the formula shall 


not be treated as deferred tax expense included in the computation of Adjusted Covered Taxes in the re-


application year. Rather, the deferred tax expense for the re-application year and subsequent years shall 


be determined by reference to the amount of the reversal of the DTA after re-application of the formula. 
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6.3. Refundable tax credits might have been recorded as income in the financial accounts of a 


Constituent Entity before the applicability of the GloBE Rules. In this case, no deferred tax accounting 


attributes would be generated and thereby subject to Article 9.1.1. Nevertheless, to avoid unintended 


outcomes, the settlement of refundable tax credits that accrued prior to the beginning of the Transition 


Year, whether or not the amount satisfies an income tax liability, generally should not be treated as a 


reduction to Adjusted Covered Taxes.  


6.4. Further, except as provided in Article 9.1.2, attributes imported into the GloBE attributes pursuant 


to Article 9.1.1 are not subject to any adjustments to deferred tax expense under Article 4.4.1(a), (b), (c), 


or (d), or Article 4.4.4. Under Article 9.1.1, a Constituent Entity’s tax attributes at the beginning of the 


Transition Year shall include any deferred tax asset that was not recognised because the recognition 


criteria was not met. 


7. Attributes established under Article 9.1.1 are eliminated pursuant to Article 4.5.1 when a GloBE 


Loss Election is made under Article 4.5 because Article 4.4 does not apply when the GloBE Loss is elected 


under Article 4.5. The Transition Year is determined on a jurisdictional basis. As defined in Article 10.1, 


Transition Year, for a jurisdiction, means the first Fiscal Year in which the MNE Group comes within the 


scope of the GloBE Rules in respect of that jurisdiction. The phrase “in respect of that jurisdiction” is used 


in the definition rather than “of that jurisdiction” to make clear that the MNE Group’s Transition Year for a 


particular jurisdiction may be initiated due to the GloBE Rules of another jurisdiction1.  


Article 9.1.2 


8. Article 9.1.2 provides a limitation to prevent the triggering of permanent difference losses before 


applicability of the GloBE Rules. An example of this would be a Constituent Entity that triggers a domestic 


tax loss with respect to an item that is not taken into account in the calculation of GloBE Income or Loss, 


such as depreciation deductions in excess of an asset’s cost. Absent the Article 9.1.2 limitation, such 


attribute would be imported into the GloBE attributes upon becoming subject to the rules. The limitation in 


Article 9.1.2 applies to any deferred tax asset generated in a transaction that takes place after 


30 November 2021. Article 9.1.2 does not have retroactive tax implications, but rather sets out rules with 


respect to how certain attributes are taken into account in Fiscal Years to which the GloBE Rules apply.  


9. The application of Article 9.1.2 is illustrated in the following example. In December 2021, a 


Constituent Entity purchases an asset for 100. The jurisdiction in which the Constituent Entity is located 


imposes a 25% corporate income tax rate and allows for immediate expensing of the asset in 2021 and 


an additional 300 of tax depreciation with respect to such asset as a tax incentive that will be deducted in 


the same Fiscal Year. After taking into account the deductions with respect to the asset, there is a domestic 


tax loss of 300 for which a deferred tax asset is established. As the deferred tax asset recorded with respect 


to the supplemental 300 domestic tax loss reverses, it is not included in Adjusted Covered Taxes under 


the application of this Article.  


Article 9.1.3 


10.  Article 9.1.3 provides a limitation on intra-group asset transfers before applicability of the GloBE 


Rules. Article 9.1.3 applies when an asset (other than inventory) is transferred between Entities after 30 


November 2021 and before commencement of the Transition Year of an MNE Group if such Entities would 


have been Constituent Entities of that MNE Group had the GloBE Rules been in effect with respect to that 


MNE Group immediately before the transfer. When Article 9.1.3 applies, the acquiring Entity must treat the 


asset for purposes of the GloBE Rules as acquired for an amount equal to the carrying value in the hands 


of the disposing Entity upon disposition. That carrying value of the asset can easily be determined because 


the gain on the intra-group transfer must be eliminated in the Consolidated Financial Statements. 


Thereafter, the acquiring Entity’s carrying value of the asset may be increased by capitalised expenditures 
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or decreased by amortization or depreciation in accordance with the accounting standard used in the UPE’s 


Consolidated Financial Statements. The carrying value used for GloBE purposes beginning in the 


Transition Year is the carrying value upon disposition of the transferred asset on the day of transfer 


adjusted for capital expenditures, amortization or depreciation after the transaction and before the 


beginning of the Transition Year. Any increased depreciation or amortization, if any, attributable to 


recording the asset at fair value in the financial accounts of the acquiring Entity must be excluded from the 


computation of its GloBE Income or Loss. Similarly, gain or loss from a subsequent sale of the asset shall 


be determined for GloBE purposes based on its carrying value determined under Article 9.1.3. The rule in 


Article 9.1.3, however, does not apply to inventory because of the routine nature of intragroup inventory 


sales and the typically brief period that it is held before sale outside the MNE Group2. 


Scope of transactions covered 


10.1. As explained above, the policy intention of Article 9.1.3 is to disallow the normal accounting 


treatment of asset transactions after 30 November 2021 and before the commencement of a Transition 


Year (hereinafter referred to as the Pre-GloBE Period) where the income is taxed below the minimum rate 


and the corresponding deductions shield future income from potential Top-up Tax. Allowing the normal 


accounting treatment of such transactions would undermine the integrity of the GloBE Rules, and Article 


9.1.3 addresses this integrity concern by requiring the acquiring Entity to use the disposing Entity’s carrying 


value at the time of the asset transfer as the asset’s carrying value or precluding the acquiring Entity from 


utilizing a deferred tax asset arising in connection with the transaction that has the same effect for GloBE 


purposes as an increased carrying value. However, the integrity concern is not present where the disposing 


Constituent Entity is subject to the GloBE Rules or a QDMTT in the Fiscal Year in which the transaction 


occurs. 


10.1.1. For purposes of Article 9.1.3, the relevant Transition Year is the Transition Year of the disposing 


Constituent Entity and the Transition Year of the disposing Constituent Entity is the first year in which its 


Low-Taxed Income becomes subject to charge under the GloBE Rules or it becomes subject to a Qualified 


Domestic Minimum Top-up Tax irrespective of when other Constituent Entities in the jurisdiction are subject 


to the GloBE Rules. The Article applies to any transfer of asset between Constituent Entities after 30 


November 2021, including transfers after the acquiring Constituent Entity becomes subject to the GloBE 


Rules, where the disposing Constituent Entity’s Low-Taxed Income was not subject to charge under the 


GloBE Rules or a Qualified Domestic Minimum Top-up Tax either because it was not within the scope of 


the GloBE Rules or because it applied a safe harbour. 


10.2. As a result, for purposes of Article 9.1.3, a “transfer of assets” should be interpreted broadly to 


include cross-border and domestic transactions that are treated like a sale of assets from an accounting 


perspective and create the integrity risks as described in the above paragraph. Accordingly, the term 


“transfer of assets” as used in Article 9.1.3 includes any transfer of rights to an item of economic value 


(e.g. intellectual property, real estate, financial instrument, business operations) in which the acquiring 


Entity creates or increases the carrying value of an asset in its financial accounts and the disposing Entity 


recognises the corresponding amount of income in the Pre-GloBE Period. This rule applies also where the 


MNE Group records intra-group transactions at cost and a deferred tax asset based on the difference 


between the carrying value in the acquiring Entity and the tax basis under the domestic tax law.  


10.3. Article 9.1.3. also applies to a transfer or deemed transfer of assets within the same Entity. For 


example, in a relocation or migration of an Entity (in which the Entity increases the carrying value of an 


asset for tax or financial accounting purposes) or a change to fair value accounting (in which the Entity 


records a gain/loss and adjusts the carrying value of the asset accordingly), the Entity in question is 


considered as both the disposing Entity and the acquiring Entity for purposes of Article 9.1.3.  


10.4. For example, Article 9.1.3 applies to the following types of intra-group transactions or 


restructurings:  
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a. A sale of an asset; 


b. A capital lease, which is accounted for in the same or similar manner as a purchase of an asset;  


c. A license that is effectively treated as a sale for accounting purposes;  


d. A transfer of assets through a sale of a Controlling Interest;  


e. A prepayment of royalty or rents, where the licensor/lessor records the prepayment as income and 


the licensee/lessee capitalizes and amortizes the asset in its financial accounts;  


f. A total return swap where the underlying asset is transferred to the financial accounts of the Entity 


that acquired the rights to income and capital gains generated by an underlying asset;  


g. A migration of an Entity/Entities where an MNE Group receives a step-up in the tax basis or carrying 


value (e.g. based on fair value of assets) of the relocated assets; and  


h. A change to fair value accounting where the Entity records the relevant gains or losses from fair 


value changes of the underlying asset and corresponding adjustments to the carrying value of the 


asset.  


10.5. Article 9.1.3 applies to transactions where the accounting impact of the transaction is reflected in 


the financial accounts of the disposing Entity during the Pre-GloBE Period, without regard to whether the 


legal transfer or the financial impact to the acquiring Entity is recorded during or after the Pre-GloBE Period.  


10.6. Article 9.1.3 does not apply to a lease, license, or a total return swap where the transacting parties 


account for the income and corresponding expense items in the same Fiscal Years (i.e. where the lessor’s 


or licensor’s income is not front-loaded).  


Transactions accounted for at cost  


10.7. The purpose of Article 9.1.3 is to limit the ability to step-up the carrying value in the MNE Group’s 


assets for GloBE purposes in an intragroup transaction without including the corresponding gain in the 


computation of GloBE Income or Loss. Some MNE Groups account for intra-group transactions by treating 


the acquiring Entity as having acquired the asset at the transferring Entity’s carrying value upon disposition 


and create a deferred tax asset based on the difference between the tax basis of the asset and the 


acquiring Entity’s carrying value and the tax rate in the acquiring Entity’s jurisdiction. If the MNE Group 


were allowed to take into account a deferred tax asset created in connection with the intragroup sale, it 


would, in combination with the financial accounting carrying value upon disposition, affect the applicability 


of the GloBE Rules in much the same way as allowing the step-up in carrying value of the asset for GloBE 


purposes. The step-up in carrying value would essentially eliminate an amount of income equal to the step-


up from the acquiring Constituent Entity’s GloBE Income or Loss computation usually either at the time of 


a subsequent sale by the acquiring Constituent Entity’s or over the asset’s depreciation or amortization 


period. The carrying value upon disposition preserves that income in the GloBE income or Loss 


computation, but the corresponding deferred tax asset amount would be included in the Covered Taxes 


and, in effect, would shield that same amount of income from Top-up Tax. This result would be inconsistent 


with the policy and purpose of Article 9.1.3. Accordingly, when Article 9.1.3 applies, the deferred tax assets 


or liabilities with respect to the transferred assets, if any, that are recognised at the beginning of the 


Transition Year are those that existed in the financial accounts of the MNE Group prior to the transaction 


that triggered the application of Article 9.1.3, adjusted as appropriate for subsequent capitalised 


expenditures, amortization, and depreciation and further adjusted to the Minimum Rate if necessary 


pursuant to Article 9.1.1. Any deferred tax asset or liability arising in the MNE Group’s financial accounts 


as a result of the transaction is ignored under the GloBE Rules, except as provided in paragraph 10.8; 


10.8. The acquiring Entity may take into account a deferred tax asset to the extent that the disposing 


Entity paid tax in respect of the transaction and to the extent of any deferred tax asset that would have 


been taken into account under Article 9.1.1 but was reversed or was not created by the disposing Entity 


(Other Tax Effects) because gain from the disposition was included in the taxable income of the disposing 
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Entity. If there is a group taxation regime applicable to the disposing Entity, this paragraph shall be applied 


by reference to the taxes paid by the group and Other Tax Effects on the group under the group taxation 


regime. This paragraph may also be applied in respect of any Covered Taxes that are attributable to the 


transaction and that would have been allocated to the disposing Entity under the principles of Article 4.3. 


The MNE Group has the burden of proving:  


a. the amount of tax paid in respect of the transaction;  


b. the amount of any Other Tax Effects; and  


c. the amount of any Covered Taxes that are attributable to the transaction and that would have been 


allocated to the disposing Entity under Article 4.3.  


A deferred tax asset created under this rule shall not exceed the Minimum Rate multiplied by the difference 


in the local tax basis in the asset and the GloBE carrying value of the asset determined under Article 9.1.3. 


The creation of a deferred tax asset under this paragraph shall not reduce the Adjusted Covered Taxes of 


a Constituent Entity. This deferred tax asset is adjusted annually in proportion to any decrease in the 


carrying value of the asset for the year, for example due to depreciation, amortization, or impairment2.  


Transactions accounted at fair value  


10.9. Where an acquiring Constituent Entity recorded an asset acquired in a transaction subject to Article 


9.1.3 at fair value in its financial accounts, it may instead use the carrying value of that asset reflected in 


its financial accounts for GloBE purposes in all subsequent years if it would otherwise be entitled to take 


into account a deferred tax asset equal to the Minimum Rate multiplied by the difference in the local tax 


basis in the asset and the GloBE carrying value of the asset determined under Article 9.1.32.  


10.10. Like Article 9.1.2, this Article does not have retroactive tax implications, but rather sets out rules 


with respect to how certain tax attributes are taken into account in Fiscal Years to which the GloBE Rules 


apply. 


Article 9.2 - Transitional relief for the Substance-based Income Exclusion 


Article 9.2.1 and 9.2.2 – Substance-based Income Exclusion 


11. Article 9.2.1 provides the relevant percentages for the purpose of applying the payroll carve-out in 


Article 5.3.3 for Fiscal Years that begin in the transition period of ten calendar years beginning with 2023. 


For example, if a MNE Group has a Fiscal Year that commences on 1 March 2023, the applicable 


percentage to be applied for the Article 5.3.3 payroll carve-out in that Fiscal Year is 10%.  


12. This transition period applies regardless of when a MNE Group comes within the scope of the 


GloBE Rules. For example, if a MNE Group first becomes subject to the GloBE Rules in the Fiscal Year 


that commences on 1 January 2026, the applicable percentage to be applied for Article 5.3.3 in that Fiscal 


Year is 9.4%. 


13. Article 9.2.2 provides the relevant percentages for the purpose of applying the tangible asset 


carve-out in Article 5.3.4 for Fiscal Years that begin in the transition period of ten calendar years beginning 


with 2023. The same principles described in the Article 9.2.1 Commentary apply with respect to 


Article 9.2.2. 
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Article 9.3 - Exclusion from the UTPR of MNE Groups in the initial phase of their 


international activity 


14. Article 9.3 provides a transitional exclusion from the UTPR for MNE Groups that are in the initial 


phase of their international activity. Article 9.3.1 reduces to zero the Top-up Tax allocated under the UTPR 


for such MNE Groups. Article 9.3.2 then provides the criteria that an MNE Group must meet to be 


considered in the initial phase of its international activity. Article 9.3.3 provides the definition of the 


Reference Jurisdiction that is used in Article 9.3.2. Finally, Article 9.3.4 provides for the time limitation of 


the application of Article 9.3.1. 


Article 9.3.1  


15. Article 9.3.1 provides an exclusion from the UTPR for MNE Groups that meet the requirements 


set out in Article 9.3.2. More specifically, the exclusion from the UTPR is effected by reducing to zero any 


amount of Top-up Tax that would otherwise be taken into account for determining the UTPR Top-up Tax 


Amount in accordance with Article 2.5.1.  


16. Article 9.3.1 further provides that this exclusion applies notwithstanding the requirements 


otherwise provided in Chapter 5, such as the requirement to determine the ETR of a jurisdiction and 


compute the Top-up Tax due, if any. This means that there is no need for the MNE Group to compute the 


ETR of its Constituent Entities and no need to calculate the amount of Top-up Tax that would have been 


due if the exclusion did not apply. 


17. The exclusion provided in Article 9.3.1 applies on an annual basis. Provided the conditions set in 


Article 9.3.2 are met for a Fiscal Year, the exclusion provided in Article 9.3.1 applies for that Fiscal Year.  


Article 9.3.2  


18. Article 9.3.2 provides two criteria for determining whether an MNE Group is in the initial phase of 


its international activity. Both of the criteria must be met for a given Fiscal Year in order for the MNE Group 


to qualify for the exclusion for that Fiscal Year.  


19. Paragraph (a) provides that the exclusion in Article 9.3.1 only applies to MNE Groups that have 


Constituent Entities located in no more than six jurisdictions for a Fiscal Year. Thus, an MNE Group can 


qualify for the exclusion if it has Constituent Entities in up to five jurisdictions outside the Reference 


Jurisdiction (see Article 9.3.3 for the definition of the Reference Jurisdiction). For this purpose, there is no 


requirement that the five other jurisdictions are the same five jurisdictions over the five-year period during 


which the MNE Group can benefit from the exclusion. The location of a Constituent Entity is determined 


by applying the rules provided in Article 10.3. Stateless Constituent Entities are not located in any 


jurisdiction, so those entities are not counted for the purposes of determining the number of jurisdictions 


in which the MNE Group operates under these rules. 


20. Paragraph (b) provides that the exclusion in Article 9.3.1 only applies to MNE Groups that have a 


limited amount of tangible assets outside the Reference Jurisdiction, i.e. the jurisdiction where they conduct 


the majority of their substantive activities when the MNE Group originally comes within the scope of the 


GloBE Rules. More specifically, paragraph (b) provides that MNE Groups qualify for the exclusion only if 


the sum of the Net Book Values of Tangible Assets of all Constituent Entities located in all jurisdictions 


other than the Reference Jurisdiction (defined under Article 9.3.3) does not exceed EUR 50 million for the 


Fiscal Year. As provided in Article 10.1, the Net Book Value of Tangible Assets means the average of the 


beginning and end of year values of Tangible Assets after taking into account accumulated depreciation, 


depletion, and impairment, as recorded in the financial statements. For purposes of Article 9.3.2(b), all 


Tangible Assets, as defined in Article 10.1 are taken into account, provided they are held by the Constituent 


Entities of the MNE Group that are located in the jurisdictions other than the Reference Jurisdiction over 
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the relevant period. Article 9.3.2(b) provides that once the value of tangible assets held in jurisdictions 


other than the Reference Jurisdiction exceeds EUR 50 million, then the exclusion from the UTPR no longer 


applies. Tangible Assets of Stateless Constituent Entities are considered held by Constituent Entities 


located in a jurisdiction other than the Reference Jurisdiction for the purposes of assessing the 


EUR 50 million threshold, other than to the extent that the MNE Group demonstrates that those Tangible 


Assets are physically located in the Reference Jurisdiction.  


21. For purposes of Article 9.3.2(b), Tangible Assets of Investment Entities that are not Excluded 


Entities are not taken into account because those entities are excluded from the application of the UTPR 


and the location of Investment Entities that are not Excluded Entities is not taken into account for purposes 


of determining the number of jurisdictions in which the MNE Group has Constituent Entities under 


Article 9.3.2(a). Tangible Assets held by a JV or its JV Subsidiaries are also not taken into account because 


those are not Constituent Entities for the purposes of Article 9.3 and are not required to apply the UTPR 


and the location of a JV and of its JV Subsidiaries is not taken into account for purposes of determining 


the number of jurisdictions in which the MNE Group has Constituent Entities. However, the Tangible Assets 


held by Minority-Owned Constituent Entities are taken into account for purposes of this rule and the location 


of Minority-Owned Constituent Entities is taken into account for purposes of determining the number of 


jurisdictions in which the MNE Group has Constituent Entities. 


Article 9.3.3 


22. Article 9.3.3 provides the definition for the Reference Jurisdiction for purposes of Article 9.3.2. The 


Reference Jurisdiction of an MNE Group is the jurisdiction where the MNE Group has the highest total 


value of Tangible Assets, where the total value of Tangible Assets in a jurisdiction is the sum of the Net 


Book Values of all Tangible Assets of all the Constituent Entities of the MNE Group that are located in that 


jurisdiction. For purposes of Article 9.3.3, all Tangible Assets, as defined in Article 10.1 are taken into 


account, provided they are held by the Constituent Entities of the MNE Group over the relevant period. As 


provided in Article 10.1, the Net Book Value of Tangible Assets means the average of the beginning and 


end values of Tangible Assets after taking into account accumulated depreciation, depletion, and 


impairment, as recorded in the financial statements. 


23. For purposes of Article 9.3.3, the Reference Jurisdiction is identified in respect of the first Fiscal 


Year for which the MNE Group originally comes within the scope of the GloBE Rules and remains 


unchanged over the five-year period during which the MNE benefits from the exclusion. 


Article 9.3.4 


24. Article 9.3.4 provides that the exclusion in Article 9.3.1 only applies for a period of five years after 


the MNE Group has come within the scope of the GloBE Rules. MNE Groups are in scope of the GloBE 


Rules when they meet the requirements provided in Article 1.1. Therefore, the five-year period runs from 


when the MNE Group first meets the requirements of Article 1.1 and includes the first Fiscal Year for which 


the MNE Group is subject to the GloBE Rules. Assume, for example, an MNE Group first meets the 


requirements provided in Article 1.1 for its Fiscal Year beginning 1 January 2025. That MNE Group does 


not benefit from the exclusion provided under Article 9.3.1 for any Fiscal Year that begins after 


31 December 2029.  


25. Article 9.3.4 further provides that for MNE Groups that are in scope of the GloBE Rules when they 


come into effect, the period of five years will start at the time the UTPR rules come into effect. Under this 


scenario the MNE Group will be in scope of the UTPR rules as from the first year when those rules come 


into effect. The legislative processes in different Inclusive Framework jurisdictions may progress at different 


rates such that some jurisdictions are able to legislate the GloBE Rules more expeditiously than others. 


Nevertheless, Inclusive Framework Members have agreed that the earliest the UTPR will come into effect 
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in 2024. Accordingly, an MNE Group that meets the requirements provided in Article 1.1 for a Fiscal Year 


that begins before 1 January 2024 would not qualify for the exclusion provided under Article 9.3.1 in any 


Fiscal Year that begins after 31 December 2028. This is the case irrespective of whether any of the 


jurisdictions in which the Constituent Entities are located have adopted a UTPR that is effective as of the 


beginning of 2024.  


26. In any case, the five-year period provided under Article 9.3.4 shall not be suspended by any 


circumstance. For instance, if the MNE Group meets the requirements provided in Article 1.1 for a Fiscal 


Year and its revenues decline in subsequent years such that and the MNE Group is not in scope of the 


GloBE Rules for any subsequent year, the five-year period continues to run. 


Article 9.3.5 


27. Article 9.3.5 contains an optional provision that allows the Reference Jurisdiction to use the UTPR 


to defend its tax base from a tax planning opportunity that may arise under the exclusion for MNEs in the 


initial phase of their international activity. Because the Article 9.3.1 exclusion treats all of the jurisdictions 


in which the MNE Group operates as having zero Top-up Tax, a largely domestic Group could establish a 


new UPE in a jurisdiction that does not have a Qualified IIR and then the Parent Entity could extract value 


from the domestic Group without being subject to minimum taxation under the UTPR. This gap in the 


coverage of the GloBE Rules could also provide a competitive advantage for UPEs located in a non-GloBE 


jurisdiction seeking to acquire MNE Groups.  


28. To thwart this potential abuse of the Article 9.3.1 exclusion, jurisdictions that introduce a UTPR 


may consider providing an optional exception to Article 9.3.1 that would exclude the operation of Article 9.3 


in that jurisdiction where it is the Reference Jurisdiction in respect of an MNE Group that is in the initial 


phase of its international activity. The reason for including such an option in Article 9.3 for those 


jurisdictions that choose to implement the GloBE Rules would be to provide a level playing field between 


locally-headquartered MNE Groups that are in the initial phase of their international activity (and would 


therefore be subject to the IIR in respect of their operations in Low-Tax Jurisdictions) and those MNE 


Groups in the initial phase of their international activity that maintain a UPE outside, but the major part of 


their operations within, that jurisdiction. An option for the Reference Jurisdiction to apply the UTPR to such 


Groups would help to limit the risk of locally-headquartered MNE Groups inverting out of the Reference 


Jurisdiction to escape the GloBE Rules.  


29. Jurisdictions that wish to limit the operation of Article 9.3 in this way may consider adding an 


optional provision (Article 9.3.5) which provides that Article 9.3.1 shall not apply where the implementing 


Jurisdiction is the Reference Jurisdiction of the MNE Group. This will have the effect of preserving the 


ability of the Reference Jurisdiction to make an adjustment under the UTPR in respect of any amount of 


Top-up Tax that arises in a Low-Tax Jurisdiction. In order to allocate the full amount of Top-up Tax arising 


in those jurisdictions to the Reference Jurisdiction, Article 9.3.5(b) provides that the UTPR Percentage of 


the jurisdictions other than the Reference Jurisdiction is deemed to be zero. 


30. Jurisdictions that implement Article 9.3.5 may also consider limiting the application of the UTPR 


under this paragraph to the Top-up Tax Amount that arises in Low-Tax Jurisdictions other than the 


Reference Jurisdiction. Article 9.3.5(a) achieves this by reducing the Top-up Tax Amount of a Low-Taxed 


Constituent Entity that would be taken into account under Article 2.5.1 to zero if that Low-Taxed Constituent 


Entity is located in the Reference Jurisdiction.  


31. The option set out in Article 9.3.5 operates as an exception from the UTPR exclusion provided 


under Article 9.3 and therefore is subject to the general time limit provided in Article 9.3.4. 
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Article 9.4 - Transitional relief for filing obligations 


32. Article 9.4.1 provides transitional relief for the filing and notification obligations pursuant to 


Article 8.1. The filing and notification obligations must be fulfilled within 18 months, rather than the normal 


15 months, after the end of the Reporting Fiscal Year that is the Transition Year. Further, the due date for 


filing and notification obligations for any Fiscal Year shall not be before 30 June 2026. 
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Notes 


 
1 The application of Article 9.1.1 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 The application of Article 9.1.3 is illustrated in the Examples to the Commentary on the Model GloBE 


Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-


the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


 



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
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Article 10.1 - Defined Terms 


1. Article 10.1 contains defined terms that are used in the GloBE Rules. The majority of these terms 


are discussed in the Commentary to the Articles that use those terms. The remaining defined terms are 


discussed here in the Commentary to Article 10.1. 


2. The GloBE Rules and Commentary also use a number of common financial accounting terms, 


such as “profit and loss statement,” and phrases, such as “movement in an account” or “reversal of a 


liability”, that are not defined in Article 10.1. When financial accounting terminology or concepts that are 


not defined in Article 10.1 are used in the GloBE Rules or Commentary in connection with a GloBE Rule 


or principle that relies on financial accounting, such terms and concepts should be interpreted consistent 


with the meaning given to them in financial accounting standards and guidance. In addition, accounting 


terms used in the GloBE Rules or Commentary that equate to a different term used in another accounting 


standard are intended to incorporate or encompass the other term. For example, the terms “profit and loss 


statement” and “income statement” are used in different financial accounting standards to describe the 


same financial accounting statement. Thus, when the Commentary refers to a profit and loss statement, it 


is also referring to an income statement. 


Authorised Financial Accounting Standard 


3. The GloBE Rules lean heavily on the accounting principles applicable in the Consolidated 


Financial Statements. Consequently, the definition of Consolidated Financial Statements is central to 


defining the scope and operation of the GloBE Rules. In those cases where the UPE does not otherwise 


prepare financial statements on a consolidated basis or in accordance with an Acceptable Financial 


Accounting Standard, the GloBE Rules rely on the accounting principles that would apply if the UPE had 


prepared such statements in accordance with an Authorised Financial Accounting Standard. 


4. Authorised Financial Accounting Standards are the accounting standards permitted by an 


Authorised Accounting Body, which is the body with legal authority in a jurisdiction to prescribe, establish, 


or accept accounting standards for financial reporting purposes in the jurisdiction in which the Constituent 


Entity is located. An Authorised Financial Accounting Standard may be one included in the list of 


Acceptable Financial Accounting Standard or it may be another locally permitted financial accounting 


standard. Where a locally-permitted financial accounting standard is not listed as an Acceptable Financial 


Accounting Standard, then the GloBE Rules require the outcomes under the local accounting standard to 


be compared with the expected outcomes under IFRS in order to evaluate whether there is a significant 


differences between the local standard and IFRS. In this case the treatment of items or transactions under 


the local accounting standard must be adjusted to neutralise the effect if any Material Competitive 


Distortions. The definition of Material Competitive Distortion is discussed further below in the Commentary 


to this Article. In any case, it is expected that a locally-permitted financial accounting standard that 


conforms to IFRS in all material respects will not produce any Material Competitive Distortions. 


10 Definitions 
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CFC Tax Regime  


5. The rules in Article 4.3 generally allocate the Covered Taxes imposed on an item of income to the 


jurisdiction where the corresponding income arose. These rules include a specific rule in Article 4.3.2(c) 


for allocation of Covered Taxes arising under a CFC Tax Regime. The rule applies to Covered Taxes (CFC 


taxes) imposed on one Constituent Entity (the CFC shareholder) under a CFC Tax Regime in respect of 


income derived by another Constituent Entity (the CFC) located in a foreign jurisdiction. A jurisdiction that 


provides an exemption regime to PEs may apply its CFC Tax Regime to a PE located in another the 


jurisdiction in the same manner as if that PE was a foreign subsidiary. 


6. CFC taxes imposed on a CFC shareholder are computed by reference to the shareholder’s 


proportionate share of the income (or a specific item of income) derived by any CFC. CFC taxes are 


generally imposed on a current basis and may be imposed at the same or different rate as the CFC 


shareholder’s regular tax rate. That is to say, the trigger for a tax liability under CFC Tax Regime is when 


the income is derived by the foreign subsidiary, not when it is distributed to a shareholder.  


7. Although CFC Tax Regimes share some similarities with rules for the treatment of Tax Transparent 


Entities detailed in Article 10.2, CFC Tax Regimes generally apply to foreign corporate Entities, i.e. Entities 


that are not fiscally transparent under the laws of the jurisdiction where owner is located. Thus, absent the 


CFC Tax Regime, the shareholder generally would not be subject to tax in respect of the CFC’s income 


(its attributable share) on a current basis, until the income is distributed. CFC Tax Regimes generally have 


special rules that restrict their operation to certain circumstances, such as when the shareholder or a group 


of domestic shareholders has a certain level of ownership, usually greater than 50%, in the foreign 


subsidiary  


8. An IIR is not included in the definition of a CFC Tax Regime. Although CFC Tax Regimes impose 


tax on the owners of a foreign subsidiary, they are distinguishable from an IIR in that, the Top-up Tax under 


the IIR is initially computed on a jurisdictional basis so as to bring the tax paid on excess profits in that 


jurisdiction up to an agreed minimum tax rate. Those taxes are then allocated to each LTCE in proportion 


to that Entity’s GloBE Income before being brought into charge by a Parent Entity. Given the policy and 


mechanical differences between the two, a jurisdiction is not required to replace an existing CFC Tax 


Regime by introducing an IIR and, therefore, is not prevented from employing both an IIR and a CFC Tax 


Regime in its domestic tax laws. 


Consolidated Financial Statements  


Paragraph (d)  


8.1. Paragraph (d) of the definition of Consolidated Financial Statements is a deemed consolidation 


test that applies where the UPE does not, in fact, prepare financial statements in accordance with an 


Authorised Financial Accounting Standard. The deemed consolidation test typically applies where the 


GloBE Rules depend on a determination derived from a Group or Entity’s financial statements or financial 


accounts and the relevant Group or Entity does not prepare Consolidated Financial Statements using an 


Authorized Financial Accounting Standard. The GloBE Rules rely on the accounting consolidation rules to 


determine whether a Group exists. However, in some cases, a parent entity does not consolidate its 


subsidiaries because there is no statute or regulation that requires it to prepare Consolidated Financial 


Statements in accordance with IFRS or a local GAAP (e.g. a privately and family-owned multinational 


corporation). Nothing prevents the GloBE Rules to apply to these cases because, under the deemed 


consolidation test, even if the group does not have Consolidated Financial Statements, it would be required 


to prepare them if the application of the accounting standard was compulsory in accordance with a law or 


regulations. The test does not change the content of the accounting standard but rather asks whether a 


consolidation group would have existed if the application of the standard was compulsory. 
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8.2. The deemed consolidation test requires preparation of a set of Consolidated Financial Statements 


based on an Authorized Financial Accounting Standard that is either an Acceptable Financial Accounting 


Standard or another financial accounting standard that is adjusted to prevent any Material Competitive 


Distortions. The MNE Group may choose among the Authorized Financial Accounting Standards 


applicable in the UPE’s location. This deemed set of Consolidated Financial Statements is then used for 


the purposes of applying other parts of the GloBE Rules, for example in determining whether an MNE 


Group meets the revenue threshold test in Article 1.1 or whether an Entity should be treated as a 


Constituent Entity of an MNE Group. Further, the Authorised Financial Accounting Standard used to 


prepare the deemed set of Consolidated Financial Statements is generally used to determine Financial 


Accounting Net Income or Loss and Adjusted Covered Taxes of Constituent Entities. 


8.3. The deemed consolidation test does not, however, modify the rules to be applied under that 


Authorised Financial Accounting Standard and therefore does not alter the outcomes of applying the 


standard. Specifically, it does not require an Entity to consolidate the assets, liabilities, income, expenses, 


and cash flows of another Entity on a line-by-line basis where the Authorised Financial Accounting 


Standard does not require such consolidation. For example, if the Authorized Financial Accounting 


Standard permits an Entity that qualifies as an investment entity under criteria specified in the accounting 


standard to reflect certain of its investments (including majority ownership interests in other Entities) in the 


financial statements based on the fair value of those investments, the deemed consolidation test will not 


require instead that those investments be consolidated on a line-by-line basis. Accordingly, an Entity that 


qualifies as an investment entity under an Authorised Financial Accounting Standard and prepares a 


financial statement that reflects investments at fair value pursuant to that accounting standard cannot be 


required to prepare a financial statement under the deemed consolidation test that consolidates the 


investments on a line-by-line basis. Likewise, an Entity that qualifies as an investment entity under the 


relevant accounting standard may prepare a Consolidated Financial Statement that reflects investments 


at fair value under the deemed consolidation test and cannot be required to prepare a financial statement 


that consolidates the investments on a line-by-line basis1.  


Interaction with Article 1.2.2(b)  


8.4. The definition of a Group in Article 1.2.2(b) includes Entities that are excluded from the 


Consolidated Financial Statements of an Ultimate Parent Entity solely on size or materiality grounds or on 


the grounds that the Entity is held for sale. This principle also applies with respect to each paragraph of 


the Consolidated Financial Statements definition. Thus, if either the Consolidated Financial Statements or 


the deemed Consolidated Financial Statements prepared in accordance with an Authorized Financial 


Accounting Standard would exclude an Entity solely on the basis that it is immaterial or held for sale, that 


Entity is nonetheless part of the Group pursuant to Article 1.2.2(b). 


Controlling Interest  


8.5. Paragraph (b) Paragraph (b) of the definition of Controlling Interests is a deemed consolidation 


test that leverages the consolidation rules under the financial accounting standard used in the preparation 


of the UPE’s Consolidated Financial Statements. It provides that one Entity with an Ownership Interest in 


another Entity is treated as holding a Controlling Interest in that Entity where the interest holder would be 


required to be consolidated with that other Entity if it had prepared Consolidated Financial Statements and 


thus ties into the deemed consolidation test set out in paragraph (d) of the definition of Consolidated 


Financial Statements. Accordingly, the deemed Consolidated Financial Statements in paragraph (b) of the 


Controlling Interests definition are those that the Entity would have prepared using an Authorized Financial 


Accounting Standard that is either an Acceptable Financial Accounting Standard or another financial 


accounting standard that is adjusted to prevent any Material Competitive Distortions. As discussed in the 


Commentary on paragraph (d) of the definition of Consolidated Financial Statements, the deemed 


consolidation test does not modify the standards or alter the outcomes that are provided for under the 
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relevant accounting standard. Similarly, it does not treat a holder of an Ownership Interest as holding a 


Controlling Interest in an Entity where the relevant accounting standard would not require consolidation of 


the assets, liabilities, income, expenses, and cash flows of another Entity on a line-by-line basis. The 


operation of the deemed consolidation test is illustrated in Examples 10.1-1 through 10.1-4. 


Interaction with Article 1.2.2(b)  


8.6. The definition of a Group in Article 1.2.2(b) includes Entities that are excluded from the 


Consolidated Financial Statements of an Ultimate Parent Entity solely on size or materiality grounds or on 


the grounds that the Entity is held for sale. This principle also applies with respect to each paragraph of 


the Consolidated Financial Statements definition. Thus, if either the Consolidated Financial Statements or 


the deemed Consolidated Financial Statements prepared in accordance with an Authorized Financial 


Accounting Standard would exclude an Entity solely on the basis that it is immaterial or held for sale, that 


Entity is nonetheless part of the Group pursuant to Article 1.2.2(b). 


8.7. See Commentary to the definition of UPE in Article 1.4.1 in the case of Ownership Interests held 


by a sovereign wealth fund that qualifies as a Governmental Entity. 


Disqualified Refundable Imputation Tax  


9. The GloBE Rules exclude Disqualified Refundable Imputation Taxes from the definition of Covered 


Taxes. Disqualified Refundable Imputation Taxes are taxes, other than Qualified Imputation Taxes, that 


are initially imposed on the income of a Constituent Entity but when that income is distributed by way of 


dividend to the owners of the Constituent Entity, the Tax is refunded to the Constituent Entity or the owner 


or creditable against a tax liability of the owner other than a tax liability arising from the dividend. 


Disqualified Refundable Imputation Taxes are generally distinguishable from a Qualified Imputation Tax 


because they are not intended and, in practice, do not produce a single level of taxation. This is because 


the taxes are refunded without the dividend recipient being subject to tax on the distributed income. The 


final result of these tax regimes is that the income of the corporation is not subject to tax at all in the hands 


of the corporation or the shareholder. However, the definition also includes a tax that would meet the 


definition of a Qualified Imputation Tax except that the beneficial owners is subject to a nominal tax rate 


below the Minimum Rate on the distribution or to an individual who is not subject to tax on the dividends 


as ordinary income. Accordingly, Disqualified Refundable Imputation Taxes when accrued in the 


Constituent Entity’s financial accounts or when paid to the relevant tax authority do not qualify as a Covered 


Tax and are not taken into account in computing the ETR of the jurisdiction in which the Constituent Entity 


is located. Similarly, the actual refund of a Disqualified Refundable Imputation Tax does not reduce 


Adjusted Covered Taxes. 


10. The definition of Disqualified Refundable Imputation Tax extends only to the Taxes paid or accrued 


by the Constituent Entity in respect of its income that are refundable or creditable upon distribution of a 


dividend. Thus, if Tax paid in respect of certain types of income earned by the Constituent Entity’ is not 


refundable upon distribution of a dividend, that amount of Tax is not a Disqualified Refundable Imputation 


Tax.  


11. Taxes imposed on the dividend recipient and withheld by the distributing corporation on the 


payment of that dividend are not Disqualified Refundable Imputation Taxes, even if part or all of the 


withholding tax is ultimately refunded to the shareholder by the tax authority. These taxes are 


distinguishable from Disqualified Refundable Imputation Taxes because they are imposed on the 


shareholder when the dividend is distributed and reduce the net amount received by the shareholder. If 


the withheld tax is refunded to the shareholder, it is a refund of tax that was initially paid by the shareholder. 
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Eligible Distribution Tax System 


12. The GloBE Rules contain an election in Article 7.3 with respect to Constituent Entities that are 


subject to an Eligible Distribution Tax System. Special rules are needed for these distribution tax systems 


because most of the tax imposed arises when corporate profits are actually distributed or deemed 


distributed and these distributions often occur after the year in which the related income is included in the 


computation of GloBE Income or Loss. 


13. The term Eligible Distribution Tax system is used to describe the types of distribution tax systems 


that are eligible for special treatment under the GloBE Rules. An eligible distribution tax system is one that: 


a. imposes an income tax on the corporation with the tax generally payable only when the corporation 


distributes profits to shareholders, is deemed to distribute profits to shareholders, or incurs certain 


non-business expenses; 


b. imposes tax at a rate equal to or in excess of the Minimum Rate; and 


c. was in force on or before 1 July 2021. 


14. An Eligible Distribution Tax System is a CIT that is imposed on the distributing corporation. It does 


not include taxes imposed on the shareholders in respect of distributions, even though these taxes may 


be withheld and remitted by the distributing corporation.  


15. Distribution taxes are generally payable on a dividend or other distribution of profits from a 


corporation. However, the definition takes into account the fact that distribution tax systems may impose 


tax on actual or deemed distributions and on certain non-business expenses. This reflects the fact that 


these distribution tax systems typically include certain integrity measures to prevent taxpayers from 


enjoying the benefits of the profits of the corporation without incurring the charge to distribution tax. These 


measures may include the imposition of tax on certain deemed or hidden distributions. For example, certain 


loans granted to shareholders may be treated as a deemed or hidden distribution if the shareholder does 


not have the ability or intention to repay the loan. These deemed or hidden distributions are taxed in the 


same manner as actual distributions. There are also mechanisms designed to ensure that non-business 


expenses are subject to charge in the year the non-business expense arises. 


16. To qualify as an Eligible Distribution Tax System, the system must impose tax at a rate that equals 


or exceeds the Minimum Rate. This requirement is intended to ensure that the deferral of tax permitted by 


the rule is not permitted with respect to income that would be low-taxed income in any case. This definition 


does not prevent an Eligible Distribution Tax System from having a graduated rate provided the rate that 


applies to MNE Groups within the scope of the GloBE Rules is at least equal to the Minimum Rate. Where 


a distribution tax jurisdiction applies tax at a nominal rate but requires that before applying the rate, the 


distributed amount has to be grossed up to reflect the gross tax basis before distribution tax, the statutory 


rate is the rate after the application of such gross up. To illustrate, assume that under a Distribution Tax 


System the taxpayer is subject to tax on a distribution at a rate of 14% but on a distribution that is grossed 


up by a factor 1/0.86. A Constituent Entity distributes EUR 100 of income. The tax on that distribution would 


be EUR 16.28 (14% x [100/0.86]), which is 16.3% of 100 and therefore above the minimum rate. 


17. The final requirement for an Eligible Distribution Tax System is that it has been continuously in 


force since on or before 1 July 2021. This is the date of the first Inclusive Framework Statement on the 


Digitalisation of the Economy that agreed the special treatment of Eligible Distribution Tax Systems. This 


requirement does not prevent changes to a jurisdiction’s distribution tax system that are in line with its 


existing design. 
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Entity  


17.1. The term Entity shall not include central, state, or local government or their administration or 


agencies that carry out government functions. 


Fiscal Year 


18. Fiscal Year is defined as the accounting period used in the Consolidated Financial Statements (or, 


exceptionally in the case that such accounts are not prepared, the calendar year). Ordinarily, this period is 


a 12-month period or a period determined by reference to a specific day in a 12-month period, for example 


a 52-53 week Fiscal Year. However, it is possible that this period will not always be 12 months long and, 


in some cases, the GloBE Rules make specific provision to deal with long or short Fiscal Years, for example 


at Article 1.1.2. The Implementation Framework will further consider and provide guidance with respect to 


Fiscal Years that exceed 12 months, including instances in which a change in the Fiscal Year results in a 


transition year that exceeds 12 months. 


Five-Year Election 


19. This term is defined in Chapter 10 to mean an election made by a Filing Constituent Entity with 


respect to a Fiscal Year (the Election Year) that cannot be revoked with respect to the Election Year or the 


four succeeding Fiscal Years. A Five-Year Election remains in force indefinitely until a group actively 


revokes it. If a Five-Year Election is revoked with respect to a Fiscal Year (the revocation year), a new 


election cannot be made with respect to the four Fiscal Years succeeding the revocation year. Five-Year 


Elections are contained in Article 1.5.3, Article 3.2.2, Article 3.2.5, Article 3.2.8, Article 7.5.2, and 


Article 7.6.6. 


20. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 


the co-ordinated implementation of the GloBE Rules. This will include guidance to address the extent to 


which an election or revocation period continues when a Constituent Entity joins or leaves an MNE Group, 


including situations where an MNE Group subject to the GloBE Rules acquires Constituent Entities from 


another such MNE Group that made different choices in respect of Five-Year Elections in a particular 


jurisdiction, and necessary adjustments, if any, to the computation of GloBE Income or Loss. 


GloBE Reorganisation 


21. A GloBE Reorganisation is defined in Article 10.1. It is a broad definition that primarily refers to an 


acquisition or disposition where the sellers of the target entity are compensated with equity interests in the 


acquiring Entity or Group and the gains or losses on the acquired assets and liabilities are deferred under 


the local tax rules. Under local tax rules, gains or losses arising in connection with an asset reorganisation 


are generally deferred by requiring the acquiring Constituent Entity to take the transferor’s carrying 


amounts of the acquired assets and liabilities. This mechanism preserves the built-in gain or loss on the 


assets and liabilities at the time of the reorganisation, which will be realised through the use of the assets 


in the production of income or upon sale. The GloBE Reorganisation definition relies on local tax rules that 


are based on these concepts. 


22. Article 10.1 broadly defines the types of restructuring transactions that may qualify as a GloBE 


Reorganisation. The conditions in paragraphs (a) to (c) of the definition must also be met before a 


transaction qualifies as a GloBE Reorganisation. Thus, a transformation or transfer of assets and liabilities 


such as in a merger, demerger, liquidation, or similar transaction may qualify as a GloBE Reorganisation. 


A transformation is a change in the form of an Entity, for example a change from a partnership to a 


corporation. The definition also includes, for example a contribution of assets to the capital of an existing 


Entity where the Entity does not issue new or additional Ownership Interests in exchange for the 
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contributed property because the transaction does not result in a change in the relative ownership of the 


Entity and the issuance of additional Ownership Interest would be meaningless. 


23. To qualify as a GloBE Reorganisation, the consideration for a transfer of assets and liabilities must 


be, in whole or in significant part, equity interests issued by the acquiring Constituent Entity or by a person 


connected with the acquiring Constituent Entity. A person should be treated as connected with the 


acquiring Constituent Entity for this purpose if it meets the test set out in Article 5(8) of the OECD Model 


Tax Convention (OECD, 2017[1]). In the case of a liquidation, however, the consideration can be the 


cancellation of equity interests of the target. And as noted in the previous paragraph, in a capital 


contribution, no consideration is necessary where the issuance of an equity interest would have no 


economic significance. Finally, the definition of a GloBE Reorganisation does not impose any requirement 


with respect to whom the equity interests are issued. For instance, a transaction in which the equity 


interests are issued to the direct or indirect owner of the Entity whose assets and liabilities are acquired as 


part of the same arrangement could qualify as a GloBE Reorganisation.  


24. The criteria to qualify as a GloBE Reorganisation in paragraphs (b) and (c) of the definition relate 


to the tax treatment of the transformation or transaction under local tax law. Under paragraph (b), the 


disposing Constituent Entity’s gain or loss on the assets and liabilities must be partially or wholly non-


taxable at the time of the transformation or transaction. The transformation or transaction does not need 


to be wholly non-taxable. The definition accepts that there may be some gain or loss that doesn’t qualify 


for non-recognition treatment in the disposing Constituent Entity’s jurisdiction. (This gain or loss will 


generally be Non-Qualifying Gain or Loss as defined in Article 10.1 and will result in a corresponding gain 


or loss under Article 6.3.3, explained in more detail in the Commentary to Article 6.3.3.) 


25. Paragraph (c) contains the other non-recognition criteria. It stipulates that the tax laws of the 


jurisdiction in which the acquiring Constituent Entity is located must require the acquiring Constituent Entity 


to compute taxable income after the acquisition using the disposing Constituent Entity’s tax basis in the 


assets and the same amount of liabilities, adjusted for any Non-Qualifying Gain or Loss on the disposition 


or acquisition. By preserving the disposing Constituent Entity’s tax basis of assets and liability amounts, 


the local tax rules ensure that the gain or loss on the acquired assets and liabilities does not permanently 


escape taxation, but is only deferred. And to the extent that gain or loss is recognised, the local tax rules 


adjust the tax basis of assets and amounts of liabilities to ensure that such gain or loss is not again subject 


to tax in the future. 


Governmental Entity 


26. A Governmental Entity is one of the types of entity excluded from the scope of the GloBE Rules 


under Article 1.5 (an Excluded Entity). Governmental Entities are excluded from the charge to GloBE tax 


because they are sovereign entities that are not typically subject to tax in their own jurisdiction and often 


benefit from exclusions from taxation under foreign law or tax treaties. In order to be a Governmental Entity 


within Article 10.1 of the GloBE Rules the Entity must: 


a. be part of or wholly-owned by a government (including any political subdivision or local 


authority thereof); 


b. have the principal purpose of fulfilling a government function or managing or investing that 


government’s or jurisdiction’s assets and not carry on a trade or business; 


c. be accountable to the government on its overall performance, and provide annual 


information reporting to the government; and 


d. distribute any earnings to the government and vest its assets in the government upon 


dissolution.  


27. Each of these criteria are discussed in further detail below.  
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Paragraph (a) 


28. Paragraph (a) provides that such Entity must be part of the government or wholly-owned by a 


government (including any political subdivision or local authority thereof). The phrase “part of” means an 


Entity that is created under public law. The reference to “wholly-owned by a government” extends the 


application of paragraph (a) to corporations or other Entities created under private law provided that they 


are wholly-owned (directly or indirectly) by a government. The word “government” means General 


Government, which is defined in Article 10.1 as the central administration, agencies whose operations are 


under its effective control, state and local governments.  


Paragraph (b) 


29. Paragraph (b) sets limits on the type of activities an Entity can undertake in order to qualify as a 


Governmental Entity. It states that the principal purpose of the Entity must be: (i) fulfilling a government 


function; or (ii) managing or investing that government’s or jurisdiction’s assets through the making and 


holding of investments, asset management, and related investment activities for the government’s or 


jurisdiction’s assets. 


30. The “government function” in sub-paragraph (i) is a broad term that is intended to include activities 


such as providing public health care and education or building public infrastructure or ensuring defence 


capability and law enforcement within the jurisdiction. The condition in sub-paragraph (ii) is intended to 


include Entities such as sovereign wealth funds (including those incorporated as companies) which 


governments typically use to hold and manage their investments. Sovereign wealth funds are commonly 


established out of balance of payments surpluses, official foreign currency operations, the proceeds of 


privatisations, fiscal surpluses or receipts resulting from commodity exports2. The function of a sovereign 


wealth fund is to invest these amounts for the purpose of managing a country’s future fiscal needs, 


stabilising a country’s balance of payments and in order to strike an appropriate balance between domestic 


consumption and savings. 


31. Furthermore, paragraph (b) requires that the Entity does not conduct a trade or business. In the 


context of the GloBE Rules, this requirement was included to differentiate commercial enterprises owned 


by the government from entities whose activities are limited to those referred in subdivisions (i) and (ii). 


For instance, a sovereign wealth fund would be expected to meet the conditions set out in paragraph (b) 


because its activities would be limited to those referred in subdivision (ii) and it would not be carrying out 


commercial activities that could constitute a trade or business. Similarly, if the government (including a 


Governmental Entity) incorporates an Entity that meets all the other requirements in the definition and such 


Entity only provides products or services for use by that government to fulfil a governmental function, then 


the activities of the Entity are assimilated to a government function rather than a trade or business. On the 


other hand, a commercial bank owned by the government would not comply with paragraph (b) as it would 


be engaged in a trade or business. 


Paragraph (c) 


32. Paragraph (c) requires that the Entity is accountable to the government (including a Governmental 


Entity) on its overall performance, and provides annual information reporting to the government (including 


a Governmental Entity). 


Paragraph (d) 


33. Lastly, the condition under paragraph (d) requires that if the Entity distributes its net earnings that 


these are paid to the government (including a Governmental Entity) and upon dissolution of the Entity, its 


assets will vest in the government (including a Governmental Entity). In considering whether a distribution 


of earnings is made to a person other than government the facts and circumstances of the payment need 
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to be taken into account. For example, a central bank that is organised as a company under public law 


issues part of its shares to private shareholders who are entitled to a fixed return based on their 


contributions. The central bank is controlled by the government and upon dissolution all of its assets are 


vested to the government and not the private shareholders. Under these specific facts and circumstances, 


the privately held shares are, in substance similar to a financing instrument that is assimilated to the return 


of long-term bonds rather than shares and therefore, the return is not considered a distribution of net 


earnings. 


International Organisation 


34. An International Organisation is one of the types of Entity excluded from the scope of the GloBE 


Rules under Article 1.5 (an Excluded Entity). The rationale for excluding International Organisations is 


similar to that for the exclusion for Governmental Entities.  


35. The definition of International Organisation in Article 10.1 aligns with that used in the Standard for 


Automatic Exchange of Financial Account Information in Tax Matters. The language in paragraph (b) 


includes an explanation of a “substantially similar agreement” which is taken from the Commentary to that 


standard.  


Investment Fund 


36. The definition of Investment Fund draws on the definition of “investment entity” in IFRS 10 (IFRS 


Foundation, 2022[2]) and the European Union Alternative Investment Fund Managers Directive 2011/61/EU 


(AIFMD) (European Union, 2011[7]). To meet the definition of an Investment Fund, an Entity has to meet 


all of the following criteria:  


a. it is designed to pool assets (which may be financial and non-financial) from a number of 


investors (some of which are not connected); 


b. it invests in accordance with a defined investment policy; 


c. it allows investors to reduce transaction, research, and analytical costs, or to spread risk 


collectively; 


d. it is primarily designed to generate investment income or gains, or protection against a 


particular or general event or outcome; 


e. investors have a right to return from the assets of the fund or income earned on those 


assets, based on the contributions made by those investors; 


f. the Entity or its management is subject to a regulatory regime in the jurisdiction in which 


it is established or managed (including appropriate anti-money laundering and investor 


protection regulation); and 


g. it is managed by investment fund management professionals on behalf of the investors. 


37. Each of these criteria is discussed in further detail below. 


Paragraph (a) 


38. Paragraph (a) requires the entity or arrangement to be designed to pool assets (financial and non-


financial) from a number of investors (some of which are not connected). An investor could contribute cash 


or other kinds of liquid assets, or non-liquid assets such as immovable property to an Investment Fund.  


39. Paragraph (a) requires that some of the investors of the fund be unconnected. A facts and 


circumstances test should be applied to determine whether two or more investors are connected. In any 


case, an investor should be treated as connected to another investor if it meets the test set out in 


Article 5(8) of the OECD Model Tax Convention (OECD, 2017[1]). That test provides that two persons are 
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connected if one possesses directly or indirectly more than 50% of the beneficial interest in the other (or 


in the case of a company, more than 50% of the aggregate vote and value of the company’s share or the 


beneficial equity interest in the company) or if another person possesses directly or indirectly more than 


50% of the beneficial interests in each person (or in the case of a company, more than 50% of the 


aggregate vote and value of the company’s share or the beneficial equity interest in the company). 


Furthermore, two investors that are individuals are considered to be connected if they are part of the same 


family including a spouse or civil partner, siblings, parents, and ancestors and lineal descendants such as 


grandparents and grandchildren. In some instances, a fund will only have one investor for a short period 


of time, even though the fund is designed to pool assets for more than one unrelated investor. For example, 


a fund might have a single investor when the entity is within the initial offering period or in the process of 


liquidation. A fund in these circumstances with only one investor will meet the criteria of paragraph (a) 


provided that the fund was designed to pool assets from a number of investors (some of which are 


unconnected).  


Paragraph (b) 


40. Paragraph (b) requires an Investment Fund to have a defined investment policy and to invest 


according to that policy. Some factors that would, singly or cumulatively, tend to indicate the existence of 


such a policy are the following:  


a. the investment policy is determined and fixed, at the latest by the time that investors’ 


commitments to the Investment Fund become binding on them;  


b. the investment policy is set out in a document which becomes part of or is referenced in 


the rules or instruments of incorporation of the Investment Fund;  


c. the Investment Fund or the legal person managing the Investment Fund has an obligation 


(however arising) to investors, which is legally enforceable by them, to follow the 


investment policy, including all changes to it; and 


d. the investment policy specifies investment guidelines, with reference to criteria including 


any or all of the following: (i) to invest in certain categories of assets, or conform to 


restrictions on asset allocation; (ii) to pursue certain strategies; (iii) to invest in particular 


geographical regions; (iv) to conform to restrictions on leverage; (v) to conform to minimum 


holding periods; or (vi) to conform to other restrictions designed to provide risk 


diversification. 


Paragraph (c) 


41. Paragraph (c) provides that the Investment Fund shall allow investors to reduce transaction, 


research and analytical costs, or to spread risk collectively. An Entity that is designed to undertake a 


particular function for members of an MNE Group (such as centralised financial or procurement services) 


could be described as reducing transaction costs or spreading risks. Nevertheless, such an Entity could 


not meet the wider definition of an Investment Fund. 


Paragraph (d) 


42. To qualify as an Investment Fund, the Entity must primarily be designed to generate investment 


income or gains, as opposed to operating income. The income generated through the fund has to be 


income that is derived from investment holdings such as dividends, interest, rent, returns from other 


Investment Funds and capital gains. Royalties are not included in this category. Alternatively, paragraph 


(d) permits that the fund is designed for the protection against a particular or general event or outcome. 


This wording is intended to cover situations where an Investment Fund is used by the insurance industry 


to cover insured events or outcomes.  







   245 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


Paragraph (e) 


43. Paragraph (e) requires the investors to have a right to the return from the assets of the fund or 


income earned on those assets based on the contributions made by the investors. Investors may also earn 


capital gains from the disposal of Ownership Interests of the fund. 


Paragraph (f) 


44. The requirement under paragraph (f) is that the fund or the fund manager is subject to a regulatory 


regime in the jurisdiction in which it is established or managed (including appropriate anti-money 


laundering and investor protection regulation). This paragraph is intended to encompass the different 


approaches to prudential regulation of Investment Funds. In respect of an fund that is established or 


created by a government or that acts as an agent or mandatary of a government, to the extent that it does 


not qualify as a Governmental Entity, regulation may take any form endorsed by the General Government, 


for example provisions for accountability and review contained in the Investment Fund’s constituting 


legislation.  


Paragraph (g) 


45. Finally, paragraph (g) requires the fund to be managed by professionals on behalf of the investors. 


The factors that would, singly or cumulatively, tend to indicate that the fund is managed by fund 


management professionals, include the following:  


a. The fund managers operate independently of the investors, and are not directly employed by the 


investors; 


b. The fund managers are subject to national regulation regarding knowledge and competence; 


c. Management compensation for services rendered is partly based on the performance of the fund. 


Joint Venture 


46. Joint ventures are not Constituent Entities of the MNE Group because under financial accounting 


standards their income, expenses, assets and liabilities are not consolidated with those of the rest of the 


MNE Group on a line-by-line basis. However, the low-taxed income of a joint venture, as defined for 


accounting purposes, will be brought within the scope of the GloBE Rules in accordance with Article 6.4, 


if it meets the following definition: 


Joint Venture means an Entity whose financial results are reported under the equity method in the 
Consolidated Financial Statements of the UPE provided that the UPE holds directly or indirectly at least 50% 
of its Ownership Interests.  


47. Under various acceptable and authorised accounting standards, the definition of a joint-venture 


includes Entities in which the joint-venturer has less than 50% of its Ownership Interests provided that the 


joint-venturer has joint control over the Entity. However, under the GloBE Rules, the JV definition only 


includes those Entities in which the UPE holds directly or indirectly at least 50% of the Ownership Interests 


in the joint venture. For example, the definition in the GloBE Rules could apply to an equity investment 


held by a Constituent Entity in a joint venture where the terms of that investment entitle the investor to 50% 


or more of the profits, capital or reserves (the relevant test for GloBE purposes) but only 50% of the voting 


rights (the relevant test for financial accounting purposes).  


48. The second sentence of the definition of JV sets a list of Entities that are excluded from the rules 


of Article 6.4. These exclusions are discussed in further detail below. 
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Paragraph (a) 


49. Paragraph (a) excludes from the JV definition a UPE of a separate MNE Group that is subject to 


the GloBE Rules. This avoids treating a UPE of an MNE Group that is already subject to the GloBE Rules 


as a JV of another MNE Group and therefore, potentially subject to taxation under the GloBE Rules applied 


by two jurisdictions (once as a standalone MNE Group and another by virtue of Article 6.4 applicable to 


the second MNE Group).  


Paragraph (b) to (d)  


50. An Entity that would otherwise be treated as JV is excluded from the special rules in Article 6.4 if 


it meets the criteria of an Excluded Entity in accordance with Article 1.5. Paragraph (b) refers to the Entities 


described in Article 1.5.1, while paragraph (c) mirrors the extension to the Excluded Entity definition in 


Article 1.5.2.  


51. Paragraph (c) requires that the Entity is held directly through an Excluded Entity referred in 


Article 1.5.1. This is the same requirement included in Article 1.5.2(a) and 1.5.2(b). The only difference is 


that those provisions include a “95% ownership test” and a “wholly or mainly owned test”. Making reference 


to such tests would made this paragraph inapplicable because the MNE Group would hold typically hold 


50% of the Ownership Interests of the Entity to which this paragraph applies. This paragraph is then divided 


into three subparagraphs that replicate the requirements set out in Article 1.5.2. 


52. Paragraph (d) confirms that an Entity that is held by an MNE Group composed exclusively by 


Excluded Entities is not a JV. This ensures that an MNE Group that would otherwise be excluded from the 


GloBE Rules because all of its Constituent Entities are Excluded Entities are not subject to the rules 


because they hold an interest in a JV.  


Paragraph (e)  


53. Paragraph (e) provides that a JV Subsidiary is not a JV. The distinction between JV and JV 


Subsidiary is used in the definition of JV Group. 


JV Subsidiary 


54. JV Subsidiary is referred to in the definition of a JV Group and in Article 6.4. This term is defined 


as an Entity whose assets, liabilities, income, expenses and cash flows are consolidated by a JV under an 


Acceptable Financial Accounting Standard (or would have been consolidated had it been required to 


consolidate such items in accordance with an Acceptable Financial Accounting Standard). This means that 


the JV and JV Subsidiary are part of the same Group (the JV Group). 


55. The second sentence of the definition clarifies that a PE whose Main Entity is the JV or a JV 


Subsidiary shall be treated as a separate JV Subsidiary. Consequently, under this rule, subsidiaries and 


PEs are treated the same for purposes of Article 6.4.1, i.e. both are JV Subsidiaries. This parallels the 


treatment of both subsidiaries and PEs as Constituent Entities. 


Main Entity 


56. In the context of PEs, the term Main Entity was introduced in the GloBE Rules to refer to that part 


of an enterprise that would typically be referred to as the head office. The GloBE Rules avoid using the 


term “head office” however because that term does not have an agreed meaning and could lead to 


confusion, particularly in the context of Flow-through Entities. The mechanics of the GloBE Rules define 


the Main Entity as the Entity that includes in its financial statements the Financial Accounting Net Income 
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or Loss that has been attributed to the PE in accordance with Article 3.4 (regardless of the person that is 


treated as the taxpayer subject to tax in the jurisdiction where the PE is located).  


57. The definition of Main Entity is referred in several provisions in the GloBE Rules such as the 


definition of a Constituent Entity in Article 1.3 and in rules to allocate GloBE Income or Loss between a 


Main Entity and its PEs.  


Material Competitive Distortion 


58. The term Material Competitive Distortion is used in the GloBE Rules as part of the system for 


identifying the Authorised Financial Accounting Standard used in the preparation of Consolidated Financial 


Statements (which are, in turn, the starting point for computing the GloBE Income or Loss of Constituent 


Entities).  


59. A specific rule is required to eliminate Material Competitive Distortions because the GloBE Rules 


permit the use of different accounting standards as the starting point for computing GloBE Income or Loss. 


The Inclusive Framework has not undertaken a comparison of differences between financial accounting 


standards that may be used in each Inclusive Framework jurisdiction. The Material Competitive Distortions 


limitation serves as a normalising rule to limit the benefit that MNE Groups might otherwise achieve from 


unique accounting principles and standards permitted under an Authorised Financial Accounting Standard 


that are not available under an agreed Acceptable Financial Accounting Standard. 


60. Under the GloBE Rules, a Material Competitive Distortion exists when the application of a specific 


principle or procedure permitted by a financial accounting standard that is not an Acceptable Financial 


Accounting Standard results in an aggregate variation greater than EUR 75 million in a Fiscal Year as 


compared to the amount that would have been determined by applying the corresponding IFRS principle 


or procedure. The aggregate variation refers to the total variation reflected in the Consolidated Financial 


Statements of the MNE Group, and thus, takes into account the impact of the principle or procedure on all 


affected transactions of all Constituent Entities of the MNE Group. Where the application of a specific 


principle or procedure results in a material competitive distortion, the accounting treatment of any item or 


transaction subject to that principle or procedure must be adjusted to conform to the treatment required for 


the item or transaction under IFRS in accordance with any Agreed Administrative Guidance. 


Net Book Value of Tangible Assets 


61. The Net Book Value of Tangible Assets is used for two main purposes under the UTPR. First, the 


Net Book Value of Tangible Assets of a UTPR Jurisdiction is used to determine that jurisdiction’s UTPR 


percentage pursuant to Article 2.6. Second, the Net Book Value of Tangible Assets is used to assess 


whether an MNE is eligible for the exclusion from the UTPR under Article 9.3.  


62. Under the definition set out in Article 10.1 of the GloBE Rules, the Net Book Value of Tangible 


Assets means: 


“… the average of the beginning and end values of Tangible Assets after taking into account accumulated 
depreciation, depletion, and impairment, as recorded in the financial statements.” 


63. And Tangible Assets means: 


“… the tangible assets of all the Constituent Entities resident for tax purposes in the relevant tax jurisdiction. 
Tangible Assets do not include cash or cash equivalents, intangibles, or financial assets…”  


64. The Net Book Value of Tangible Assets is computed on a jurisdictional basis for all Constituent 


Entities located in the jurisdiction. For this purpose, the definition in Article 10.1 provides that the Net Book 


Value is computed as the average value of the beginning and end of year values of Tangible Assets held 


by the Constituent Entities located in that jurisdiction for a given Fiscal Year. Using an average value 
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addresses potential significant changes in the amount of Tangible Assets held at one point during the 


Fiscal Year at the jurisdictional level, e.g. because of the transfer of a Constituent Entity.  


65. For example, assume an MNE Group that has only one Constituent Entity in a jurisdiction and that 


Constituent Entity holds a single Tangible Asset with a Net Book Value of 100 at the beginning of the Fiscal 


Year. Assume the Constituent Entity sells this asset during the year. The Net Book Value of that 


Constituent Entity’s Tangible Assets at the end of Fiscal Year is zero. Therefore, the computation of the 


Net Book Value of Tangible Assets for that jurisdiction is equal to 50 [(100+0)/2)].  


66. The Net Book Value of Tangible Assets is the sum of Net Book Values of all Tangible Assets held 


by Constituent Entities located in a given jurisdiction for a Fiscal Year, as well as Tangible Assets attributed 


to PEs. With regard to PEs, Tangible Assets are allocated to the tax jurisdiction in which the PE is located, 


provided those Tangible Assets are included in the separate financial accounts (or would have been 


included in the separate accounts) of that PE under the same principles as determined by Article 3.4.1 and 


adjusted in accordance with Article 3.4.2.  


67. Although the Net Book Value of Tangible Assets takes into account depreciation and other cost 


recovery allowances, Tangible Assets also include tangible assets that are not subject to depreciation or 


other cost recovery allowance methods. 


68. For purposes of determining the Net Book Value of Tangible Assets, the term “Tangible Assets” is 


in line with that provided in the report on BEPS Action 13 for purposes of CbCR and is not restricted to the 


“Eligible Tangible Assets” defined for purposes of Article 5.3.4. For example, the term “Tangible Assets” 


would include property (including land or buildings) held for investment, sale, or lease as well as Tangible 


Assets used in the generation of a Constituent Entity’s International Shipping Income and Qualified 


Ancillary International Shipping Income (i.e. ships, other maritime equipment and infrastructure), even 


though those assets are not Eligible Tangible Assets for purposes of Article 5.3.4. In addition, unlike what 


is required for the Eligible Tangible Assets referred to in Article 5.3.4 for purposes of the computation of 


the Substance-based Income Exclusion, there is no requirement that the Tangible Assets are located in 


the jurisdiction of the Constituent Entity for purposes of determining the Net Book Value of Tangible Assets. 


Non-profit Organisation 


69. A Non-profit Organisation is one of the categories of Excluded Entities under Article 1.5.1. The 


definition of Non-profit Organisation is based on paragraph h) of the definition of “Active Non-Financial 


Entity (NFE)” included in Section VIII (Defined Terms) in the Standard for Automatic Exchange of Financial 


Account Information in Tax Matters.  


70. Paragraphs (a) of the definition sets out the general purposive criteria of the Non-Profit 


Organisation definition. A Non-Profit Organisation is an Entity established and operated in its jurisdiction 


of residence exclusively for religious, charitable, scientific, artistic, cultural, athletic, educational, or other 


similar purposes such as public health, the advancement and protection of human rights or animal rights, 


or environmental protection. It also includes a professional organisation, business league, chamber of 


commerce, labour organisation, agricultural or horticultural organisation, civic league or an organisation 


operated exclusively for the promotion of social welfare or other similar purposes. A Non-Profit 


Organisation is resident in the jurisdiction in which it is created and managed. 


71. Paragraphs (b) and (c) require that substantially all of the Entity’s income is tax-exempt for local 


tax purposes and that the Entity has no shareholders or members with a beneficial interest in its income 


or assets. 


72. Paragraph (d) of the definition sets the principle that the income or assets of the Entity may not be 


distributed or applied for the benefit of a private person or a non-charitable Entity. It then states three 


exceptions.  
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a. The first one included in subparagraph (i) is where the distribution or benefit is pursuant 


to the conduct of the Entity’s charitable activities. For instance, where an Alumni 


foundation of a university is funding the education expenses of students that need aid.  


b. The second exception is where there is a payment of reasonable compensation for 


services rendered or for the use of property or capital. For instance, where an Entity 


(lessee) makes rental payments to a private person (lessor) for the right to use office space 


or other premises needed for its operation.  


c. The third exception covers the situation in which the Entity makes a payment to private 


person representing the fair market value of property which the entity has purchased. For 


example, where an organisation buys immovable property from a private person at fair 


market value to establish its offices. 


73. Paragraph (e) of the definition ensures that if the Entity disappears its assets are transferred to 


another Non-profit Organisation or to the Government (including a Governmental Entity). It states that upon 


termination, liquidation or dissolution of the Entity, all of its assets must be distributed or revert to a Non-


profit Organisation or to the government (including any Governmental Entity) of the Entity’s jurisdiction of 


residence or any political subdivision thereof. 


74. The analysis to be made under paragraph (e) has to take into account, for example, the articles of 


incorporation of the Entity or any other arrangement, as well as the applicable provisions and guidance 


under domestic law, that determines the persons or Entities that have the rights of the assets when it is 


terminated, liquidated or dissolved.  


75. The last part of the definition of Non-profit Organisation includes a general condition that 


disqualifies any Entity that carries on a trade or business that is not directly related to the purposes for 


which it was established. For example, an Entity that sells shirts or other products with its logo as part of 


its activities to raise funds for the organisation would not be disqualified by this condition because such 


business is related to the purposes for which it was established. On the other hand, an Entity that is 


exclusively dedicated on selling products would not qualify under this condition even if it gives up its profits 


to a good cause. An Entity that meets the definition of a Non-Profit Organisation may be the UPE of an 


MNE Group. However, an Entity that simply serves as the holding company for an internationally operating 


commercial business will not qualify as a Non-profit Organisation merely because it is classified as a non-


profit foundation or similar under local tax rules.  


Number of Employees  


76. The Number of Employees is used for purposes of determining a UTPR jurisdiction’s UTPR 


percentage pursuant to Article 2.6.  


77. Under the definition set out in Article 10.1 of the GloBE Rules, the Number of Employee means: 


“…the total number of employees on a full-time equivalent (FTE) basis of all the Constituent Entities resident 
for tax purposes in the relevant tax jurisdiction. For this purpose, independent contractors participating in the 
ordinary operating activities of the Constituent Entity are reported as employees…” 


78. The definition used for the Number of Employees is in line with that provided in the report on BEPS 


Action 13 for purposes of CbCR. The Number of Employees is computed as the total number of employees 


on a full-time equivalent basis and may be reported as of the year-end, on the basis of average employment 


levels for the year, or on any other basis consistently applied across tax jurisdictions and from year to year, 


provided that such basis allows to assess the total number of employees on a full-time equivalent basis for 


the relevant Fiscal Year. Using a full time equivalent basis addresses the fact that employees may be 


employed by several Constituent Entities or may be shared between a Main Entity and its PE. It also 


addresses potential significant changes in the scope of employees at the jurisdictional level, e.g. because 
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of the transfer of a Constituent Entity. In addition, reasonable rounding or approximation of the number of 


employees is permissible, providing that such rounding or approximation does not materially distort the 


relative distribution of employees across the various tax jurisdictions. Consistent approaches should be 


applied from year to year and across entities. More details will be provided in connection with the guidance 


on filing obligations developed as part of the GloBE Implementation Framework.  


79. The Number of Employees refers to all employees, including independent contractors participating 


in the ordinary operating activities of the Constituent Entities, like the definition of Eligible Employees 


provided under the GloBE Rules. Unlike BEPS Action 13, which provides that those independent 


contractors may be reported as employees for purposes of CbCR, the definition used for Number of 


Employees always takes these independent contractors into account when they participate in the ordinary 


operating activities of the Constituent Entity. This is because independent contractors that participate in 


the ordinary operating activities of the Constituent Entity make as much of a contribution to substance as 


employees and are therefore counted as such for purposes of determining a jurisdiction’s UTPR 


Percentage. For instance, an independent contractor that is hired by a Constituent Entity to replace an 


employee during a leave of absence due to illness participates in the ordinary operating activities of that 


Constituent Entity. The Filing Constituent Entity bears the burden of demonstrating the extent to which 


independent contractors participate in the ordinary operating activities of a Constituent Entity. The Number 


of Employees is computed on a jurisdictional basis for all Constituent Entities located in a given jurisdiction 


and also includes employees attributed to PEs. The Number of Employees to be reported in the jurisdiction 


in which the PE is situated is the number of employees for which the payroll costs are included in the 


separate financial accounts (or that would have been included in the separate accounts) of that PE under 


the same principles as determined by Article 3.4.1 and adjusted in accordance with 3.4.2. This requirement 


is in line with the approach taken for purposes of the payroll carve-out under the Substance-based Income 


Exclusion.  


80. The employees are allocated to the jurisdictions where the Constituent Entities or the PEs that 


bear the relevant salary expense are located, without any consideration of the location where the 


employees perform their activity. Unlike what is required for the Eligible Employees referred to in 


Article 5.3.3 for purposes of the computation of the Substance-based Income Exclusion, there is no 


requirement that the employees of a Constituent Entity (including a PE) perform activities for the MNE 


Group in the jurisdiction of the Constituent Entity for purposes of determining the Number of Employees 


taken into account to compute the UTPR Percentage of that jurisdiction. Similarly, the activities that those 


employees perform are not relevant for purposes of determining to which Constituent Entity the Number 


of Employees shall be allocated. In particular, an employee that is employed by a Constituent Entity that 


renders services to another Constituent Entity is counted as an employee of the former Constituent Entity.  


Ownership Interest 


81. The term Ownership Interest is used throughout the GloBE Rules. It is relevant for determining 


membership in a Group and MNE Group and a Parent Entity’s Allocable Share of an LTCE’s Top-up Tax, 


among other things. It means any equity interest that carries rights to the profits, capital or reserves of an 


Entity. It also refers to the interest that a Main Entity has in the profits, capital or reserves of its Permanent 


Establishment(s).The term Ownership Interest includes an equity interest in a Flow-Through Entity, such 


as a partnership or trust, that carries rights to the profits, capital or reserves of the Flow-Through Entity or 


a PE of the Flow-Through Entity. Note that an equity interest only needs to hold a right to any one of profits, 


capital or reserves; thus, for example, an equity interest which only carries rights to capital and no other 


rights is still an equity interest for the purposes of the GloBE Rules. Ownership Interests often carry voting 


rights, but some Ownership Interests may not carry voting rights. 


82. Ownership Interests may carry rights to profits and capital or reserves in different percentages. 


For example, an Ownership Interest may carry a right to 20% of the profits of an Entity but only 10% of the 
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capital of the Entity. In places, the GloBE Rules specify the particular right of the Ownership Interest that 


is relevant for determining the applicability of a certain rules, e.g. the definition of a POPE. 


83. Where the Model Rules do not discuss a specific right, such as in the definitions of JV, MOPE and 


Stapled Structure, then equal regard should be given to each class of relevant economic right (i.e. profits, 


capital or reserves). This is because, without a specified right, all have equal importance. For example, 


assume Entity A issues Ownership Interests of two types, profit units which carry equal rights to the profits 


of the entity and capital units which carry equal rights to the capital of the entity in liquidation. These units 


are held by three other entities, B, C and D. Entity B holds 50% of the issued Profit Units and 80% of the 


issued capital units. Entity C holds 50% of the profit units. Entity D holds the remaining 20% of capital 


units. Entity B’s Ownership Interest amounts to the average of its Ownership Interests in Entity A, (½ x 


50%) + (½ x 80%) = 65%. Entity C has 25% of the Ownership Interest in A, (½ x 50%) + (½ x 0). Entity D 


has the remaining 10% (½ x 0) + (½ x 20%).  


84. However, under Article 3.5.1(b), Financial Accounting Net Income or Loss is allocated to 


Constituent Entity-owners in accordance with their Ownership Interests and in this case it is appropriate to 


only consider the rights to profits carried by their Ownership Interests. This is because Article 3.5.1(b) is 


specifically concerned with the allocation of Financial Accounting Net Income, which makes rights to profit 


the natural metric.  


85. The definition uses the term equity interest to distinguish between an Ownership Interest and other 


rights to the profits, capital, or reserves of an Entity, such as profit-sharing agreements with employees 


that do not carry any equity rights to the Entity or creditors rights to compel sale certain assets to satisfy 


an obligation of the Entity that is in default. An equity interest is an interest that is accounted for as equity 


under the financial accounting standard used in the preparation of the Consolidated Financial Statements. 


Similarly, whether a Constituent Entity is the owner of an equity interest, e.g. shares of stock that have 


been loaned to another person in connection with a short sale or stock sold with a repurchase obligation, 


is determined based on the accounting treatment of the interest in the Consolidated Financial Statements. 


A financial instrument issued by one Constituent Entity and held by another Constituent Entity in the same 


MNE Group must be classified as debt or equity consistently for both the issuer and holder and accounted 


for accordingly in the computation of their GloBE Income or Loss. To the extent the Constituent Entities 


have classified the instrument differently under the relevant accounting standard(s), the classification 


adopted by the issuer should be applied by the issuer and the holder for GloBE purposes. Aligning the 


classification of the instrument ensures that no amount in respect of a financial instrument shall be treated 


as an Excluded Dividend to the extent that another Constituent Entity in the same MNE Group that issued 


the instrument treats the payment as an expense in the computation of its GloBE Income or Loss. To the 


extent the issuer classifies the relevant instrument as a debt for accounting purposes, the MNE Group will 


still need to consider the application of Article 3.2.7. 


Passive Income 


86. The definition of Passive Income is used in the limitation of the push down of taxes under 


Article 4.3.3. The term Passive Income is defined in Chapter 10 to mean income that is: (a) a dividend or 


dividend equivalents; (b) interest or interest equivalent; (c) rent; (d) royalty; (e) annuity (i.e. a contractual 


entitlement to payments over a period of time); or (f) net gains from property of a type that produces income 


described in (a) to (e). Items of Passive Income are only subject to a limitation on the pushdown of taxes 


to the extent a Constituent Entity-owner is subject to tax on such income under a CFC Tax Regime or as 


a result of an Ownership Interest in a Hybrid Entity. 


87. The list of Passive Income items is intended to be a bright-line test that focuses on mobile 


payments with a readily identifiable character. This definition of Passive Income does not include any test 


of whether an item of income is earned as part of an active business. An active business test has been left 


out of the definition of Passive Income in order to avoid the need to make qualitative judgments which 
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could possibly lead to inconsistencies in the application of the ETR calculations. The definition of Passive 


Income agreed by the Inclusive Framework for the purposes of the GloBE Rules is therefore a special 


purpose definition and should not be interpreted as expressing a view on the appropriate scope of income 


that should be subject to charge under a CFC rule. This definition of Passive Income, while broad, is 


appropriate in the context of the GloBE Rules since it is being used to constrain the blending effect of taxes 


paid in respect of a CFC or hybrid entity. This is not a definition which would necessarily be considered 


appropriate in any other circumstances. 


Pension Fund  


88. A Pension Fund is an Excluded Entity in accordance with Article 1.5.1. Under paragraph (a), 


Pension Fund means an Entity that is established and operated exclusively or almost exclusively to 


administer or provide retirement benefits and ancillary and incidental benefits to individuals.  


89. Paragraph (a)(i) of the definition of Pension Fund is in line with the definition of “recognised pension 


fund” included in Article 3, paragraph 1 i) (i) of the OECD Model Tax Convention and the Commentary on 


this Article 3(1) i) (i) is also relevant to this definition subject to the differences between the GloBE Rules 


and tax treaties (OECD, 2017[1]). The definition differs from that used in the Model Tax Convention because 


it has been modified to remove reference to the fund being taxable as a separate person in the jurisdiction 


of formation, to allow for Pension Funds formed in a different legal arrangement such as a trust. The 


definition applies to both public and private Pension Funds.  


90. Paragraph (a)(ii) of the definition extends the definition of Pension Fund to include a fund that is 


not regulated, as such, but is held by a trust or other fiduciary arrangement in order to meet pension 


obligations that are secured or otherwise protected by national regulation. This extended definition is 


intended to cover any situation where an Entity is not subject to regulation as a pension fund but is 


established to administer or provide retirement benefits, and those benefits are secured or otherwise 


protected by national regulations and funded by a pool of assets held through a fiduciary arrangement or 


trustor to secure the fulfilment of the corresponding pension obligations. For example, this covers self-


administered pension funds where the MNE administers the funds for the benefit of its employees where 


these benefits are themselves secured through national regulation.  


91. Paragraph (b) states that a Pension Fund includes a Pension Services Entity. The definition of a 


Pension Services Entity is described in further detail below. 


Pension Services Entity 


92. The term Pension Services Entity is used in the definition of Pension Fund. It is also referred in 


Article 1.5.2 because it excludes Entities owned by Pension Services Entities from being Excluded Entities 


under Article 1.5.2.  


93. This definition covers two types of Entities. The first type is described in paragraph (a), which refers 


to an Entity established to operate exclusively or almost exclusively to invest funds for the benefit of a 


Pension Fund. The second type of Pension Services Entity is one that is established and operated 


exclusively or almost exclusively to carry out activities that are ancillary to the regulated activities that are 


carried out by the Pension Fund (referred in paragraph (a) of the definition).  


94. Paragraph (b) does not require the Entity to provide services directly to a Pension Fund as defined 


by paragraph (a) of the definition of Pension Fund. It only requires that its activities are ancillary to the 


regulated activities carried out by such Pension Fund and that the Entity and the Pension Fund are 


members of the same Group as defined by Articles 1.2.2 and 1.2.3. For example, a Pension Fund that 


meets the requirements of paragraph (a) of the definition of Pension Fund incorporates an Entity (A Co) to 


serve as its fund manager. A Co, which is responsible for the Pension Fund’s overall investing strategy, 


incorporates another Entity located in jurisdiction B (B Co), which provides advisory services to A Co on 
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investment opportunities in jurisdiction B. All of the Entities involved are members of the same group. In 


this case, B Co is a Pension Services Entity notwithstanding that it is not providing services directly to the 


Pension Fund because its activities are ancillary to those of the Pension Fund. 


95. The phrase “exclusively or almost exclusively” denote a facts and circumstances test that requires 


that all or almost all of the activities of the Entity have to be the ones referred in paragraphs (a) or (b). This 


phrase draws on the language used in the definition of a “recognized pension fund” in Article 3 of the OECD 


Model Tax Convention and its Commentary referring to such phrase (see paragraph 10.11 on the 


Commentary on Article 3), and its interpretation has to take into account the differences in purpose 


between the GloBE Rules and tax treaties (OECD, 2017[1]).  


Permanent Establishment 


96. The term Permanent Establishment is referred in several provisions in the GloBE Rules, including 


in the definition of a Constituent Entity in Article 1.3. This definition only applies for purposes of the GloBE 


Rules and is not intended to affect the interpretation of this term in tax treaties or domestic law or the 


definition of a PE for the purposes of CbCR. The definition of PE is divided into four scenarios. A PE exists 


for purposes of the GloBE Rules if one of these four situations arises.  


Paragraph (a) 


97. Paragraph (a) refers to the situation where there is a Tax Treaty in force. In this case, the GloBE 


Rules acknowledge the existence of a PE in accordance with the Tax Treaty provided that the source 


country taxes in accordance with a provision similar to Article 7 of the OECD Model Tax Convention. 


Paragraph (a) defines a PE as including:  


“a place of business (including a deemed place of business) situated in a jurisdiction and treated as a PE in 
accordance with an applicable Tax Treaty in force provided that such jurisdiction taxes the income attributable 
to it in accordance with a provision similar to Article 7 of the OECD Model Tax Convention on Income and on 
Capital.” 


98. Paragraph (a) starts by referring to a place of business or a deemed place of business. The phrase 


“deemed place of business” was included for situations in which the non-resident does not have a place of 


business but its activities in the source jurisdiction are deemed to be a PE under the terms of the Treaty, 


for example a dependent agent PE.  


99. A PE only exists in accordance with paragraph (a) if it exists for purposes of the Tax Treaty. 


Determinations by domestic courts and competent authorities are taken into account in this context. For 


example, paragraph (a) is met if the competent authorities of the jurisdictions involved have agreed through 


a mutual agreement procedure (MAP) that a PE exists in accordance with the Tax Treaty. Similarly, final 


rulings of domestic courts or administrative tribunals regarding the existence of a PE in accordance with a 


Tax Treaty are taken into account for purposes of paragraph (a).  


100. The phrase “applicable Tax Treaty in force” refers to the case where a Tax Treaty has entered into 


force and its provisions have come into effect with respect of the tax in question. For instance, if a Tax 


Treaty enters into force in Year 1 and comes into effect in Year 2, then paragraph (a) would not apply for 


Year 1. 


101. Paragraph (a) also requires that the source jurisdiction taxes the income attributable to the PE in 


accordance with a provision similar to Article 7 of the OECD Model Tax Convention. For example, a 


Constituent Entity resident in Country R is dedicated to the operation of aircraft in international traffic and 


has an office in Country S through which it carries on part of its business. Assume that the R-S treaty 


follows the OECD Model Tax Convention. In accordance with Article 5 of the treaty, this Constituent Entity 


has a PE in Country S. However, by virtue of Article 7(4) and Article 8 of the treaty, Country S is not able 
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to tax the profits of the PE. In that case, a PE does not exist for purposes of the GloBE Rules in accordance 


with paragraph (a) regardless that it meets the definition of a PE of the treaty. 


102. The phrase “a provision similar to Article 7 of the OECD Model Tax Convention” ensures that the 


source country taxes the income as income attributable to a PE without requiring the relevant provisions 


of the Tax Treaty to replicate the language or outcomes Article 7 of the 2017 OECD Model Tax Convention. 


For instance, the Tax Treaty could include Article 7 of the OECD Model Tax Convention as it read before 


22 July 2010 or the one included in 2017 UN Model Double Taxation Convention between Developed and 


Developing Countries.  


Paragraph (b) 


103. Paragraph (b) refers to the taxation of income attributable to a PE or a similar concept (e.g. US 


trade or business) in accordance with domestic law in cases where there is no Tax Treaty in force between 


the residence and source jurisdictions. Stated differently, it refers to the case where jurisdictions have 


adopted a definition and taxation rules for a PE (or a similar concept) into their domestic law and no Tax 


Treaty applies. In these situations, the GloBE Rules recognize their existence and treatment under 


domestic law, and therefore, considers them as PEs.  


104. For example, A Co and B Co are Constituent Entities resident in Country A and B respectively, 


and the sole partners of a partnership organized in Country C. Under the domestic law of Country C, the 


partnership is considered as tax transparent, and A Co and B Co are treated each as having a PE in 


Country C. In this case, the GloBE Rules follow the domestic law of Country C by recognizing the existence 


of the two PEs as two separate Constituent Entities.  


105. Paragraph (b) applies where there is no applicable Tax Treaty, it defines a PE as including: 


“a place of business (including a deemed place of business) in respect of which a jurisdiction taxes under its 
domestic law the income attributable to such place of business on a net basis similar to the manner in which it 
taxes its own tax residents;” 


106. As for paragraph (a) the paragraph (b) starts by referring to a “place of business (or a deemed 


place of business)”. Whether a place of business or deemed place of business exists under this paragraph 


is a matter of domestic law. It is irrelevant if the domestic law uses this terminology in their own definitions. 


However, a place of business needs to exist in the source jurisdiction to meet with this part of the sentence 


through which activities takes place. In the case of a “deemed place of business” a connection needs to 


be established in domestic law between the source jurisdiction and the activities taking place in such 


jurisdiction.  


107. Paragraph (b) further requires that the source jurisdiction taxes the income attributable to a 


“domestic PE” on a net basis similar to the manner in which it taxes its own tax residents. It does not 


require that the “domestic PE” is taxed exactly the same as a tax resident, as long as it is taxed in a similar 


manner. For instance, a “domestic PE” would be taxed in a similar manner as a tax resident in the source 


jurisdiction regardless that the deductibility of its expenses are subject to further limitations not applicable 


to resident taxpayers. Furthermore, the taxable income has to be attributable to the “domestic PE”, which 


means that activities have to be carried out through it in the source jurisdiction. Finally, this condition 


excludes from paragraph (b) any source taxation based on a gross basis (e.g. a withholding tax). 


Paragraph (c) 


108. Paragraph (c) applies only where a jurisdiction has no CIT system, it defines a PE as including: 


“a place of business (including a deemed place of business) situated in that jurisdiction that would be treated 
as a PE in accordance with the OECD Model Tax Convention on Income and on Capital provided that such 
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jurisdiction would have had the right to tax the income attributable to it in accordance with Article 7 of that 
model.” 


109. A PE exists for purposes of paragraph (c) if there is a place of business or a deemed place of 


business in such jurisdiction that would be treated as a PE in accordance with the OECD Model Tax 


Convention provided that such jurisdiction would have the right to tax the income attributable to it in 


accordance with Article 7 of that model.  


110. This Paragraph requires a hypothetical analysis of whether a PE would have existed in the 


jurisdiction with no CIT system (referred in this paragraph as the “source country”). The analysis proceeds 


as if the residence and source country had a treaty that replicates the last version of the OECD Model Tax 


Convention. This means that it takes into account the version of the OECD Model Tax Convention of the 


year in which this analysis is made. For example, a Constituent Entity located in Country A does not have 


a PE in the source country during the Years 1 to 4 in accordance with the OECD Model Tax Convention. 


In Year 5, the model is modified in a way that creates a PE in the source country. In this case, paragraph (c) 


is met in Year 5. 


Paragraph (d) 


111. Paragraph (d) creates a PE for purposes of the GloBE Rules in situations where the jurisdiction in 


which a Constituent Entity is located exempts the income attributable to the operations conducted outside 


such jurisdiction. Paragraph (d) applies only where the PE does not fall within the previous paragraphs (a) 


to (c) and defines a PE as including: a place of business (or a deemed place of business) “through which 


operations are conducted outside the jurisdiction where the Entity is located provided that such jurisdiction 


exempts the income attributable to such operations.” 


112. By excluding PEs already described in paragraphs (a) to (c), the definition avoids any overlap 


between PEs falling under this paragraph and the other types of PE listed in the paragraph above. Drawing 


a clear dividing line between stateless PEs under paragraph (d) and those under paragraphs (a) – (c) is 


important for determining the location of the PE in accordance with Article 10.3. For example, A Co is 


located in jurisdiction A and conducts activities in jurisdiction B through a person that habitually concludes 


contracts in the name of A Co. Jurisdiction B has adopted the definition of a PE of Article 5 of the OECD 


Model Tax Convention into its domestic law and taxes the income attributable to it. Jurisdiction A exempts 


the income earned by A Co through the PE. Jurisdictions A and B do not have a Tax Treaty. In this case, 


paragraph (b) is triggered because jurisdiction B taxes the income attributable to a PE in accordance with 


its domestic law. Paragraph (d) is also triggered because jurisdiction A exempts the income attributable to 


the operations carried out through the PE. In this case, a PE exists in jurisdiction B for purposes of the 


GloBE Rules. If, however, jurisdiction B does not treat an agent that habitually concludes contracts in the 


name its principal as giving rise to a PE under local law then paragraph (d) would apply, but the PE would 


be stateless for the purposes of the GloBE Rules, meaning that the income of the PE would be subject to 


the GloBE Rules on a standalone basis without the ability to blend its income with other Constituent Entities 


located in jurisdiction B.  


113. The first part of the definition refers to “a place of business (or a deemed place of business)”. It is 


irrelevant if the jurisdiction where the Constituent Entity (e.g. Main Entity) is located considers the existence 


of a place of business (or deemed place of business) in another jurisdiction or if one exists in accordance 


with domestic law of a source jurisdiction or tax treaties. The requirement under paragraph (d) is that such 


jurisdiction is exempting the income generated through foreign operations.  


114. Paragraph (d) refers to a place of business (or a deemed place of business) through which 


operations are conducted outside the jurisdiction where the entity is located where the income attributable 


to those operations is exempt from tax. This language is intended to ensure that this paragraph only applies 


where exemption is attributable to the fact that the operations are treated as conducted by the Constituent 


Entity outside the jurisdiction. For example, if a shareholder of a foreign subsidiary benefits from a foreign 
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dividend exemption (e.g. participation exemption), paragraph (d) would not be triggered because the 


income is not exempted on the grounds that the shareholder is carrying out operations in the other 


jurisdictions related to the dividend.  


Qualified Domestic Minimum Top-up Tax 


115. In applying the GloBE Rules in the implementing jurisdiction, both taxpayers and tax 


administrations may need to evaluate whether Constituent Entities in that same group are subject to a 


Qualified Domestic Minimum Top-up Tax in another jurisdiction in order to correctly apply GloBE Rules. 


Most domestic income Taxes are Covered Taxes taken into account in the ETR computation and indirectly 


reduce the amount of Top-up Tax computed under Article 5.2. Under Article 5.2, however, tax arising under 


a Qualified Domestic Minimum Top-up Tax directly reduces the amount of Top-up Tax arising under the 


GloBE Rules. For example, a Parent Entity with an Ownership Interest in what would otherwise be a LTCE 


generally will not have any liability under the IIR if that Constituent Entity is subject to a Qualified Domestic 


Minimum Top-up Tax that imposes the same amount of tax that would otherwise arise under the IIR.  


116. Qualified Domestic Minimum Top-up Tax means a tax that applies to Excess Profits of the 


domestic Constituent Entities and operates to increase domestic tax liability with respect to those profits 


to the Minimum Rate. The tax must be implemented and administered in a way that is consistent with the 


outcomes provided for under the GloBE Rules and their Commentary, including the prohibition against the 


implementing jurisdiction providing any collateral or other benefits that are related to such domestic tax as 


discussed further in the Commentary to the definition of a Qualified IIR. This limitation on collateral benefits 


is not intended to restrict the ability of a jurisdiction to make changes to the design of its corporate tax 


system in light of the new international tax architecture under the GloBE Rules. Such changes to the 


domestic corporate tax rules consequent on the introduction of a domestic minimum tax should not be 


considered a benefit provided that they do not result in MNE Groups achieving overall tax outcomes that 


are inconsistent with the outcomes provided for under the GloBE Rules and their Commentary.  


117. The fact that the minimum tax is computed based on a local Authorised Financial Accounting 


Standard that is different from the standard used in the Consolidated Financial Statements does not 


prevent the tax from being treated as a Qualified Domestic Minimum Top-up Tax, provided that the locally 


authorised accounting standard is either an Acceptable Financial Accounting Standard or has been 


adjusted to the standard used by the MNE Group in respect of any Material Competitive Distortions. 


118. A domestic minimum tax must be functionally equivalent to the GloBE Rules to be treated as a 


Qualified Domestic Minimum Top-up Tax. To be considered functionally equivalent, a domestic minimum 


tax must be implemented and administered so that it reliably produces outcomes that are consistent with 


the outcomes for the jurisdiction that are produced under the GloBE Rules and Commentary. Specifically, 


in order to be considered functionally equivalent to the GloBE Rules, a minimum tax must be structured so 


that it is in line with the architecture of the GloBE Rules and does not systematically result in an incremental 


top-up tax for the jurisdiction that is less than what would have been determined under the GloBE Rules. 


The following discussion considers the extent to which a QDMTT needs to conform to the rules set out in 


each chapter of the Model Rules – the building blocks of the GloBE Rules – in order to achieve this 


functional equivalence.  


Chapter 1. Scope  


Small MNE Groups and domestic Groups 


118.1. A QDMTT must apply to domestic Constituent Entities of MNE Groups that meet the EUR 750 


million threshold in Article 1.1 of the GloBE Rules. However, consistent with the common approach, the 


application of a QDMTT could be extended to groups whose UPE is located in the jurisdiction but that are 


not within the scope of the GloBE Rules because their revenues are below the EUR 750 million threshold. 
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A jurisdiction can apply an IIR to such groups and therefore, a jurisdiction can also apply its QDMTT to 


such groups. Furthermore, a QDMTT could also apply to purely domestic groups, i.e. groups with no 


foreign subsidiaries or branches. A QDMTT that applies to groups that are not within the scope of the 


GloBE Rules does not produce outcomes that would cause the QDMTT to fail functional equivalence.  


Scope of Constituent Entities  


118.2. In many cases, the Constituent Entities subject to tax under domestic law will correspond to the 


Constituent Entities located in the jurisdiction under the GloBE Rules. However, there may be some cases 


where an Entity or Permanent Establishment that is not subject to tax domestically is treated as a 


Constituent Entity for GloBE purposes. Failure to include the GloBE tax attributes of these Constituent 


Entities in the income, taxes, and ETR computations of the QDMTT could produce outcomes that are not 


functionally equivalent.  


118.3. In order to produce functionally equivalent outcomes, a QDMTT must apply with respect to the 


Constituent Entities of an MNE Group that are located in the jurisdiction as determined under the GloBE 


Rules. This means that: 


a. the definition of Ultimate Parent Entity, MNE Group, and Constituent Entity in the QDMTT need to 


correspond with the definitions in the GloBE Rules; and  


d. the QDMTT must compute the tax liability for the jurisdiction by taking into account the income and 


covered taxes of Constituent Entities that are located in the jurisdiction as determined under the 


GloBE Rules.  


118.4. Thus, consistent with the rules of Article 3.4, the QDMTT should take into account the income and 


covered taxes of Constituent Entities located in the jurisdiction and only those Constituent Entities. For 


example, unless the circumstances trigger the application of Article 3.4.5, GloBE tax attributes of 


Permanent Establishments located in another jurisdiction should not be taken into account, even where 


the jurisdiction typically imposes tax on the Main Entity in respect of income earned through a foreign 


Permanent Establishment.  


118.5. Although the tax must apply with respect to all the relevant Constituent Entities, liability for the tax 


need not be imposed on Entities that are not otherwise subject to tax under the laws of the jurisdiction. 


Liability for the tax can be imposed on a Constituent Entity that is (or Constituent Entities that are) otherwise 


subject to tax under the laws of the jurisdiction. To reduce compliance burden for the MNE Group, a 


QDMTT could be designed for all the liability for the tax to be imposed on a single Constituent Entity of an 


MNE Group that is subject to tax under the laws of the jurisdiction even though there could be other 


Constituent Entities in the same MNE Group that are also subject to tax under the laws of the jurisdiction. 


See discussion of Charging Provisions below.  


MOCEs  


118.6. Minority Owned Constituent Entities (MOCEs) are subject to special treatment under the GloBE 


Rules. Although they are Constituent Entities, they are separated from the other Constituent Entities in the 


jurisdiction and their ETR and Top-up Tax is computed separately. This separate ETR and Top-up 


computation will often produce a different outcome than would a blended computation, i.e. a single 


computation based on the income and covered taxes of all Constituent Entities in the jurisdiction). Thus, 


in order to be functionally equivalent, a QDMTT must determine a separate ETR and Top-up Tax amount 


for MOCEs.  


Joint Ventures  


118.7. Under Article 6.4, the ETR and Top-up Tax for Joint Ventures and JV Subsidiaries located in each 


jurisdiction are computed separately from the ETR and Top-up Tax of the Constituent Entities in the same 
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jurisdiction. As the results of these computations may be different from the results of a blended ETR and 


Top-up Tax computation, a QDMTT must also determine a separate ETR and Top-up Tax amount for Joint 


Ventures and JV Subsidiaries located in the jurisdiction in order to be functionally equivalent to the GloBE 


Rules.  


118.8. The GloBE Rules do not impose Top-up Tax on Joint Ventures and JV Subsidiaries but rather 


require the MNE Group to allocate such Top-up Tax to a Constituent Entity of the MNE Group under the 


IIR or the UTPR. As illustrated in paragraph 118.10, jurisdictions could design their QDMTT so that it only 


applies to MNE Groups where all the Constituent Entities located in the jurisdictions are wholly-owned by 


the UPE or a POPE for the entire Fiscal Year. In that case, the QDMTT will not apply to Joint Ventures 


and JV subsidiaries located in the jurisdiction.  


Stateless Flow-through Entities and PEs 


118.8.1. Stateless Constituent Entities are subject to a stand-alone ETR and Top-up Tax 


computation for GloBE purposes. A QDMTT does not need to apply to Stateless Constituent Entities to be 


functionally equivalent to the GloBE Rules. In the case of Flow-through Entities that are Stateless 


Constituent Entities, however, jurisdictions are free to impose the QDMTT on these Entities when they are 


created under the domestic law of the jurisdiction. In the case of Permanent Establishments that are 


Stateless Constituent Entities, jurisdictions are free to impose the QDMTT on these Entities provided that 


the place of business (or deemed place of business) is located therein and either there is no tax treaty 


applicable or there is an applicable tax treaty and the jurisdiction where the place of business (or deemed 


place of business) is located has the right to tax in accordance with such treaty. In both cases, these 


Entities shall be subject to separate ETR and Top-up Tax calculations and shall still be treated as Stateless 


Constituent Entities for GloBE and QDMTT purposes, regardless of whether they are subject to a QDMTT 


charge. 


Flow-through UPEs and Flow-through Entities required to apply the IIR 


118.8.2. A Flow-through Entity that is the UPE of the MNE Group is located in the jurisdiction where 


it is created in accordance with Article 10.3.2(a). Jurisdictions imposing a QDMTT must take into account 


the GloBE Income or Loss and Covered Taxes of these Entities in the jurisdictional computations to the 


extent that they are not reduced in accordance with Article 7.1. QDMTT jurisdictions do not need to impose 


a QDMTT charge on these Entities to be functionally equivalent to the GloBE Rules if these Entities are 


not tax residents in that jurisdiction. The QDMTT charge can be allocated to other Constituent Entities 


located in the jurisdiction. Alternatively, a jurisdiction can decide to impose the QDMTT charge on the Flow-


through UPE or introduce a different mechanism to ensure that the tax liability that arises with respect to 


the UPE is enforceable.  If a jurisdiction does not charge the QDMTT in cases where the Flow-through 


UPE is the only Constituent Entity located in the jurisdiction (to the extent Article 7.1 does not reduce its 


GloBE Income to zero), the Top-up Tax determined for the jurisdiction may be subject to the UTPR. 


118.8.3. A Flow-through Entity that is required to apply the IIR is located in the jurisdiction where it 


is created for purposes of applying the IIR in accordance with Article 10.3.2(a). If a jurisdiction is imposing 


a liability under the IIR on these Entities (i.e., treating it as a taxpayer only for GloBE purposes), it may do 


the same with respect to the QDMTT. For purposes of a QDMTT, Entities required to apply an IIR should 


also be considered to be located in the QDMTT jurisdiction if they are created in such jurisdiction. This 


means that if the Financial Accounting Net Income or Loss has been allocated to those Entities under 


Article 3.5 and Covered Taxes have been allocated to such Entities in accordance with Chapter 4, such 


income or loss, and taxes shall be blended in the QDMTT jurisdiction.   However, QDMTT jurisdictions do 


not need to impose a QDMTT charge on these Entities to be functionally equivalent to the GloBE Rules if 


these Entities are not tax residents in that jurisdiction. The QDMTT charge can be allocated to other 


Constituent Entities located in the jurisdiction. Alternatively, a jurisdiction can decide to impose the QDMTT 
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charge on the Flow-through Entity or introduce a different mechanism to ensure that the tax liability that 


arises with respect to the Entity is enforceable. 


Chapter 2. Charging provisions  


118.9. The charging provisions in Chapter 2 are not suited to a QDMTT because the IIR and UTPR 


primarily apply with respect to the income of foreign Constituent Entities. In contrast, a QDMTT applies 


exclusively with respect to domestic Constituent Entities. In lieu of the Chapter 2 charging provisions, a 


QDMTT should impose a Top-up Tax on one or more domestic Constituent Entities with respect to the 


Excess Profits of all domestic Constituent Entities, including the domestic Parent Entity.  


118.10. The Jurisdictional Top-up Tax that is subject to the QDMTT is based on the whole amount of the 


Jurisdictional Top-up Tax computed under Article 5.2.3 of the GloBE Rules, irrespective of the Ownership 


Interests held in the Constituent Entities located in the QDMTT jurisdiction by any Parent Entity of the MNE 


Group. The same principle applies where the QDMTT is computed with respect to Minority-Owned 


Constituent Entities, Joint Ventures, and JV Subsidiaries, irrespective of the fact that those Entities are 


subject to separate ETR and Top-up Tax computations under the GloBE Rules and the QDMTT.  In some 


situations, imposing the whole amount of the Jurisdictional Top-up Tax under a QDMTT will result in a 


greater tax charge than the tax charge that would otherwise have been imposed under the GloBE Rules. 


This could arise, for example in the situation where the MNE Group is subject to a QIIR in respect of the 


Constituent Entities located in the QDMTT jurisdiction and the Parent Entity imposing the IIR does not own 


100% of the Ownership Interests in those Constituent Entities. Jurisdictions may choose to implement 


rules that apply their QDMTT only to Groups where all of the Constituent Entities located in that jurisdiction 


are 100% owned by the UPE or a POPE for the entire Fiscal Year. Jurisdictions that limit the application 


of their QDMTT to MNE Groups where all the Constituent Entities located in the jurisdiction are 100% 


owned by the UPE or POPE for the entire Fiscal Year shall similarly not apply their QDMTT to Joint 


Ventures, JV Subsidiaries and Minority-Owned Constituent Entities located in the jurisdiction. 


118.11. This guidance does not require the QDMTT tax liability arising from Low-Taxed Constituent Entities 


to be allocated to or among those Constituent Entities in any particular manner, so long as all the tax 


liability is allocated to one or more Constituent Entities that are subject to tax in the jurisdiction. Tax arising 


under the QDMTT reduces (or eliminates) the GloBE Top-up Tax for the jurisdiction as a whole. When the 


QDMTT applies to a member of the JV Group or Minority-owned Subgroup (which includes a standalone 


JV and Minority-owned Constituent Entity) the tax liability could be allocated directly to any member of the 


JV Group or Minority-owned Subgroup, or to a Constituent Entity located in the same jurisdiction. In the 


case of a tax liability arising from JV Groups, QDMTT jurisdictions that allocate the tax liability to 


Constituent Entities of the main Group should have a mechanism to avoid double taxation in cases where 


both joint venturers are MNE Groups subject to the GloBE Rules or a QDMTT. If there is GloBE Top-up 


Tax remaining after subtracting the QDMTT, the remainder is allocated among Constituent Entities under 


the GloBE Rules, including Articles 5.2.4 and 5.2.5. Thus, it is not necessary to allocate both the IIR Top-


up Tax and the QDMTT tax Entity-by-Entity and then subtract the QDMTT tax allocated to an Entity from 


the IIR Top-up Tax allocated to that Entity.  


118.12. In designing the charging provisions of a QDMTT, jurisdictions must ensure that the legal liability 


for the tax is allocated on a basis that complies with their legal framework and enforceable against at least 


one Constituent Entity. For example, a jurisdiction could impose joint and several liability for QDMTT tax 


on all the domestic Constituent Entities and collect it from any of the Constituent Entities without affecting 


the outcome under the GloBE Rules. In the case of a QDMTT that applies on a Constituent Entity-by-


Constituent Entity basis, the QDMTT jurisdiction could allocate the QDMTT tax charge only to Constituent 


Entities that have an ETR lower than the Minimum Rate. If jurisdictional blending applies, on the other 


hand, the QDMTT tax charge could be allocated pursuant to the formula in Article 5.2.4 of the GloBE Rules 


or based on the ratio of the Excess Profits of the Constituent Entity to the Excess Profit of all Constituent 
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Entities located in the jurisdiction. To avoid that minority investors bear the QDMTT tax charge, jurisdictions 


could also decide to allocate it exclusively to wholly-owned Constituent Entities. These examples are only 


intended to provide possible design options and do not limit the ability for jurisdictions to allocate the 


QDMTT tax charge in any manner they deem appropriate. Moreover, the allocation of the QDMTT tax 


charge among Constituent Entities is not binding on another jurisdiction for purposes of applying its local 


tax rules, including CFC Tax Regimes.  


118.13. Finally, the definition of a QDMTT prohibits the jurisdiction from providing any benefits that are 


related to the QDMTT or the GloBE Rules. The assessment of whether such benefits have been provided 


should be in line with an equivalent assessment made in respect of a qualified IIR or UTPR and prevents 


a QDMTT from being refunded directly or indirectly to the MNE Group. Crediting or refunding of tax paid 


pursuant to a tax regime that meets the definition of Qualified Imputation Tax in chapter 10 of the GloBE 


Rules will not be treated as giving rise to a benefit that would prevent it from being a QDMTT. The Inclusive 


Framework will consider providing further guidance in relation to the identification of benefits related to a 


QDMTT.  


Chapter 3. GloBE income or loss  


Financial accounting standard  


118.14. The QDMTT definition provides that a jurisdiction may require income or loss for the jurisdiction to 


be computed using an Authorised Financial Accounting Standard that differs from the one used in the 


Consolidated Financial Statements. This part of the definition recognises that the local tax authority would 


likely be more familiar with accounting standards that are permissible in the jurisdiction than one applied 


by a UPE in another jurisdiction. The jurisdiction can, of course, require or permit the computation of the 


income or loss based on the accounting standard used in the Consolidated Financial Statements.  


118.15. The QDMTT definition allows for the use of an Acceptable Financial Accounting Standard or for 


the use of an Authorized Financial Accounting Standard that is not an Acceptable Financial Accounting 


Standard but is adjusted as necessary to prevent Material Competitive Distortions. The Inclusive 


Framework may consider that a more robust definition of Material Competitive Distortion is necessary in 


the case of a QDMTT allows for the use of an Authorized Financial Accounting Standard that is not an 


Acceptable Financial Accounting Standard. The threshold for Material Competitive Distortions is EUR 75 


million in a Fiscal Year for the entire MNE Group. This threshold was developed based on the premise that 


the Consolidated Financial Statement (CFS) would be prepared, in full, using the particular accounting 


standard. Thus, this threshold should not apply in the context of a QDMTT applicable to a single jurisdiction 


and the Inclusive Framework will consider providing further guidance on the determination of a lower 


threshold to provide for outcomes that are consistent with the GloBE Rules. For example, the Inclusive 


Framework could consider whether the threshold could be scaled to the jurisdiction based on the relative 


amount of the MNE Group’s revenues in the jurisdiction.  


Local vs. reporting currency  


118.16. Tax arising under a QDMTT will be paid in local currency. This suggests that the relevant 


computations should be performed in local currency or in accordance with the jurisdiction’s ordinary tax 


rules for foreign currency translation. However, the GloBE Rules do not require the MNE to compute Top-


up Tax for a jurisdiction based on the local currency of the jurisdiction. Thus, if the jurisdiction requires the 


QDMTT computations on a different basis this could, as explained below, produce outcomes that vary on 


an annual basis from the GloBE Rules.  


118.17. Authorised Financial Accounting Standards permit MNE Groups to employ either of two basic 


paradigms for converting transactions from the local functional currency to the CFS reporting currency. 


Under one, transactions conducted in the functional currency are contemporaneously translated and 
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recorded in the financial accounts in the reporting currency. Under the other, transactions are recorded in 


the financial accounts in the functional currency and translated to the CFS reporting currency in the 


consolidation process. The results of computing a Constituent Entity’s income or loss using these different 


paradigms will be the same over time but can differ from year to year. However, neither approach will be 


consistently more or less favourable for the MNE Group because currency movements are unpredictable. 


Determining the relevant financial amounts for GloBE and QDMTT purposes using a different currency 


conversion paradigm would be a difficult and cumbersome task, and because the computations that are 


not in line with the MNE Group’s financial accounting paradigm would not be subject to the normal financial 


accounting audit procedures, it is less reliable. Determining these amounts based on foreign currency 


translation rules in the local tax rules would be equally complex and would often produce different 


outcomes.  


118.18. To ensure functionally equivalent outcomes, the underlying computations should be based on the 


currency translation paradigm that is used for the GloBE Information Return. Because the different 


currency translation paradigms can produce different results year-to-year, the only way to ensure functional 


equivalence on an annual basis is to use the same paradigm for both the GloBE and QDMTT computations. 


This will also simplify the compliance and administration of the QDMTT.  


118.19. This does not mean, however, that the QDMTT return has to be prepared using the currency 


reflected in the GloBE Information Return. A jurisdiction may require the MNE Group to translate the 


numbers reported in the GloBE Information Return into the local currency using a single translation rate 


for purposes of preparing the QDMTT return. However, in such cases, the accounting numbers that need 


to be translated are the numbers that are reflected in the GloBE Information Return, which may have 


implications as to the filing deadline for a QDMTT return.  


Permanent differences  


118.20. Income and tax computations generally need to mirror the GloBE Rules to ensure functional 


equivalence. Customization of a QDMTT is permissible, however, in two situations. First, it is permissible 


to make the QDMTT more restrictive than the GloBE Rules where the tighter restriction is consistent with 


local tax rules. For example, a jurisdiction that does not permit deduction of fines and penalties in any 


amount under its corporate income tax (CIT) can apply the same standard under its QDMTT. Because the 


GloBE Rules disallow fines and penalties in excess of EUR 50 000 only, this variation will not result in 


QDMTT tax that is less than the GloBE Top-up Tax. On the other hand, allowing an expense for fines and 


penalties in excess of EUR 50 000 will not produce functionally equivalent outcomes.  


118.21. Second, a jurisdiction is not required to include adjustments in Chapter 3 that are not relevant in 


the context of its domestic tax system. Some of the GloBE Rules are intended to bring an MNE Group’s 


GloBE Income or Loss in line with its local taxable income computations. The election to expense the 


amount of stock compensation allowed as a tax deduction is a good example. This election is provided 


because some jurisdictions allow an expense for stock-based compensation based on the value on the 


exercise date rather than the expected value at the time the option is granted. However, if the jurisdiction 


allows stock-based compensation expense only in the amount allowed for accounting purposes, no 


adjustment is needed to bring the GloBE and taxable income into alignment.  


Income of a Permanent Establishment  


118.22. Although a jurisdiction may have a taxable branch regime, its QDMTT must exclude the income 


or loss of a foreign Permanent Establishment from the income or loss of the Main Entity consistent with 


the rules of Article 3.4 in order to be considered functionally equivalent. Any low taxed income of a 


Permanent Establishment will be taxable under the QDMTT of the jurisdiction in which the PE is located 


(as determined under Article 10.3) or under the GloBE Rules. In accordance with and based on the 


principles of the GloBE rules, the Inclusive Framework will consider providing further guidance on the 
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allocation of income to PEs under a QDMTT in particular circumstances (for example, in respect of 


stateless PEs or reverse hybrid entities).  


Income of a Tax Transparent Entity  


118.23. Under the GloBE rules, the income of a Tax Transparent Entity is allocated to its Constituent Entity-


owner or a Permanent Establishment. A Constituent Entity-owner may be located in a different jurisdiction 


from the one in which the Tax Transparent Entity is created.  


118.24. In order to be considered functionally equivalent, a QDMTT must allocate the income and taxes of 


a foreign or domestic Tax Transparent Entity to a Constituent Entity-owner or a Permanent Establishment 


located in the jurisdiction consistent with the rules in Article 3.5. Similarly, the QDMTT should exclude the 


income of a Tax Transparent Entity that is allocated to a foreign Constituent Entity-owner under the GloBE 


Rules. Without such rules, the ETR and Top-up Tax computations for the jurisdiction will routinely produce 


different outcomes and the QDMTT will not be functionally equivalent to the GloBE Rules.  


118.25. A tax transparent UPE is located in the jurisdiction in which it is created under Article 10.3 of the 


GloBE Rules. A QDMTT must also include the income and taxes of a tax transparent UPE in the relevant 


computations if it is located in the jurisdiction, unless the QDMTT contains a provision equivalent to Article 


7.1 (see discussion of tax transparent UPEs below). However, if the highest level Constituent Entity in the 


jurisdiction is a Tax Transparent Entity, its income and taxes may be allocated to a foreign Constituent 


Entity-owner pursuant to Article 3.5. In such cases, the QDMTT must exclude the income and taxes of the 


Tax Transparent Entity from the relevant computations.  


Chapter 4. Adjusted Covered Taxes  


In general  


118.26. In order for the ETR computed under the QDMTT to be functionally equivalent to the GloBE ETR 


for the jurisdiction, the determination of Adjusted Covered Taxes needs to be the same or more restrictive. 


This means that the range of taxes included in Covered Taxes needs to be the same or narrower, except 


as discussed below. It also means that the jurisdiction’s QDMTT must adopt deferred tax accounting rules 


that are consistent with the GloBE Rules in Article 4.4.  


118.27. A QDMTT, however, does not need to have a GloBE Loss Election as provided in Article 4.5. This 


election is primarily aimed at jurisdictions that do not have a tax system at all or that do not allow loss carry-


forwards. A jurisdiction with a tax system that allows loss carry-forwards can rely on the rules in Article 4.4 


to achieve functional equivalence with the GloBE Rules. A jurisdiction without a tax system or a loss carry-


forward may want to have a GloBE Loss Election but would not need to provide the election for its QDMTT 


to be functionally equivalent. This is because the lack of a GloBE Loss Election would be a restriction that 


invariably results in more top-up tax than would be computed under the GloBE Rules.  


Cross-border taxes excluded from shareholder’s or Main Entity’s Covered Taxes  


118.28. A QDMTT must exclude tax paid or accrued by domestic Constituent Entities with respect to the 


income of foreign Constituent Entities under its own CFC or taxable branch regimes. Taxes of the Main 


Entity allocated to its foreign permanent establishment shall be excluded pursuant to Article 4.3.2.(a). 


Further, taxes treated as Covered Taxes of the Main Entity pursuant to Article 4.3.4. must be allocated to 


the Main Entity under a QDMTT. Taxes of the Constituent Entity-owners of foreign CFCs shall be excluded 


pursuant to Article 4.3.2.(c). Because these taxes are imposed on income of Constituent Entities located 


in another jurisdiction under the GloBE Rules, they cannot be taken into account in the ETR computation 


for the jurisdiction of the shareholder or Main Entity under the GloBE Rules. The same rule is necessary 


under a QDMTT to avoid mismatches (and double counting) of tax and income. The exception to this 
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principle under the GloBE Rules is for cross-border taxes on passive income in excess of the amount 


allowed to be pushed down to the CFC or Hybrid Entity under Article 4.3.3. A QDMTT may follow the 


GloBE treatment of these taxes and allow them to be credited in the jurisdiction of the Constituent Entity-


owner.  


118.29. Alternatively, a jurisdiction may consider that determining the amount of domestic tax on foreign 


passive income is an additional and unnecessary complication and prefer to exclude all taxes that it 


imposes on the income of a foreign CFC or Hybrid Entity from the QDMTT’s Adjusted Covered Taxes 


computation. This treatment would generally increase the likelihood that tax would arise under the QDMTT 


and would not produce outcomes that are systematically lower than the tax liability that would arise under 


the GloBE Rules. Thus, this variance would be functionally equivalent.  


Cross-border taxes  


118.30. For purposes of computing the ETR, a QDMTT shall exclude Covered Tax expense of: (i) a 


Constituent Entity-owner under a CFC Tax Regime that is allocable to a domestic Constituent Entity under 


Article 4.3.2(c) of the GloBE Rules; (ii) a Main Entity that is allocable under Article 4.3.2(a) to a Permanent 


Establishment located in the jurisdiction; (iii) a Constituent Entity-owner on income of a Hybrid Entity that 


is allocable to a Hybrid Entity located in the jurisdiction under Article 4.3.2(d); and (iv) a Constituent Entity-


owner (e.g. net basis taxes), other than a withholding tax imposed by the QDMTT jurisdiction, that is 


allocable to a distributing Constituent Entity located in the jurisdiction under Article 4.3.2 (e). Withholding 


taxes that are described in Article 4.3.2(e) imposed by the QDMTT jurisdiction itself on distributions from 


a Constituent Entity located in the QDMTT jurisdiction are allocated to the distributing Constituent Entity 


under the QDMTT. Excluding CFC and PE taxes allows the QDMTT to operate as a simple calculation and 


does not require the complex calculations required in some cases to allocate CFC taxes under Article 


4.3.2(c) to be reported to a jurisdiction that implements a QDMTT. Further, a specific ordering rule is aimed 


at attributing primary taxing rights to the jurisdiction applying the QDMTT in relation to its Constituent 


Entities. If the ordering rule were the opposite, so that the cross-border taxes described above were 


credited under a QDMTT, additional computations would have been required in order to avoid the QDMTT 


resulting in taxation that is below the Minimum Rate. Specifically, if a QDMTT is creditable against a tax 


charge imposed by the Parent or Main Entity jurisdiction, any crediting of those taxes against a QDMTT 


would make the calculation of the correct amount of QDMTT problematic, due to the interaction of the two 


crediting mechanisms. Excluding such taxes from QDMTT calculations will ensure that this practical 


problem does not arise. The Inclusive Framework will monitor the interaction between the QDMTT and 


CFC Tax Regimes and taxable branch regimes to ensure this interaction results in the intended outcomes 


under the GloBE Rules and may, in the future, consider solutions to address issues if they arise.  


GloBE taxes  


118.31. The definition of Covered Taxes excludes taxes arising under a Qualified IIR and a Qualified 


UTPR. These exceptions are necessary in the QDMTT context only where it is possible that the jurisdiction 


itself has an IIR or UTPR that could impose a tax liability on the same MNE Group. The rule aims at 


establishing a precise ordering rule according to which the QDMTT is applied primarily in respect of the 


IIR and UTPR under the GloBE Rules. For these purposes, the Top-up tax computation under IIR and 


UTPR takes into account the QDMTT. On the other hand, the IIR and UTPR must be excluded from the 


computation of the QDMTT Top-up Tax. For example, if the jurisdiction has in place a UTPR and the 


Constituent Entities in the jurisdiction are denied deductions so that the jurisdiction can collect its share of 


the allocable UTPR Top-up Tax, the tax liability arising under the UTPR cannot be treated as a Covered 


Tax under the QDMTT. If a jurisdiction does not have either an IIR or a UTPR, it would not need to exclude 


taxes paid under the GloBE Rules from the definition of QDMTT Covered Taxes. However, ongoing 


monitoring of a jurisdiction’s QDMTT would need to consider whether the jurisdiction had subsequently 


adopted the GloBE Rules and, if so, whether it had also amended its definition of QDMTT Covered Taxes.  
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Coordinating a QDMTT Article 4.1.5 with the GloBE Article 4.1.5  


118.32. A QDMTT must have a provision equivalent to Article 4.1.5 to be functionally equivalent. The 


QDMTT-equivalent of Article 4.1.5 must be designed so that it takes into account any tax computed 


thereunder at the same time and in the same manner as the corresponding Additional Top-up Tax is taken 


into account under the GloBE Rules, including administrative guidance related to Excess Negative Tax 


Carry-forward.  


Chapter 5. Computing the Top-up Tax  


Jurisdictional blending  


118.33. In general, Top-up Tax is computed for the jurisdiction as a whole, but excluding the income and 


taxes of Investment Entities, JVs, and MOCEs. The ETR and Top-up Taxes of these various categories of 


Entities must be computed separately under a QDMTT to produce functionally equivalent outcomes as 


discussed elsewhere in this Commentary. For QDMTT purposes, however, a jurisdiction could have stricter 


limitations on blending of income and taxes across the ordinary Constituent Entities in the jurisdiction 


provided that the limitations on blending produce outcomes that are functionally equivalent to the GloBE 


Rules.  


118.33.1. Where domestic rules of a jurisdiction do not provide for taxation of MNE Groups at the 


national level and instead Covered Taxes and a QDMTT are imposed under the law of a sub-national 


governmental authority, such as a regional or provincial government, the sub-national governmental 


authority in the  jurisdiction may apply the QDMTT, including the ETR and Top-up Tax computational rules, 


exclusively to Constituent Entities located in the sub-national jurisdiction (e.g. region or province). This will 


mean that the tax liability under the QDMTT will be determined based on sub-national jurisdictional 


blending. Similarly, a jurisdiction, or sub-national jurisdiction, may require the QDMTT to be applied on the 


basis of a taxable unit as determined under its domestic law (e.g., a single Constituent Entity). This will 


mean that the tax liability under the QDMTT will be determined based on a taxable unit blending (e.g, 


Constituent Entity-by-Constituent Entity blending if the taxable unit is a single Constituent Entity). 


Determining the ETR on a Constituent Entity-by-Constituent Entity basis will not prevent the QDMTT from 


being considered functionally equivalent to the GloBE Rules. 


Top-up Tax formula  


118.34. Article 5.2.3 of the GloBE Rules sets out the formula for computing the Top-up Tax under the 


GloBE Rules. The formula subtracts tax paid under a QDMTT from the current GloBE Top-up Tax. This 


formula must be modified for purposes of the QDMTT to eliminate that subtraction, else the computation 


will be circular. The current QDMTT Top-up Tax should be determined by multiplying the domestic QDMTT 


income by the Jurisdictional Top-up Tax Percentage and then adding any additional QDMTT Top-up Tax 


arising for the jurisdiction.  


118.35. A QDMTT must also require that Top-up Tax computed under a provision equivalent to Article 


5.2.3 in excess of the Minimum Rate is taken into account by the relevant Constituent Entity or Entities at 


the same time and in the same manner as such Top-up Tax is taken into account under the GloBE Rules. 


This means that the excess tax cannot be carried forward or treated as a reduction in prior Fiscal Years.  


Substance-based income exclusion  


118.36. In defining a QDMTT, Article 10.1 specifies that it is a tax that operates to increase the domestic 


tax liability with respect to domestic Excess Profits. Under the GloBE Rules, Excess Profits is generally 


the amount of profits over and above the Substance-based Income Exclusion in Article 5.3 (SBIE). The 


SBIE may be zero depending upon the circumstances and the MNE Group has the option of not applying 
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the SBIE in a jurisdiction. A minimum tax that does not have a substance carve-out or that has a substance 


carve-out less generous than the SBIE will be functionally equivalent to the GloBE Rules.  


118.37. A QDMTT is not required to have a substance carve-out. However, if it has a substance carve-out, 


such carve-out must not be broader than the substance factors as set out in the Substance-based Income 


Exclusion, i.e. tangible assets and payroll. The scope and measure of tangible assets and payroll must not 


be broader than the GloBE Rules to ensure functionally equivalent outcomes. However, the QDMTT carve-


out could provide for an applicable percentage lower than the GloBE Rules. For example, a jurisdiction 


may want to provide a carve-out based only on 5% of tangible assets in the jurisdiction or based on 3% of 


tangible assets and payroll. Likewise, a jurisdiction may decide that it does not want to adopt the transition 


percentages in Article 9.2. However, the applicable percentage for the carve-out cannot exceed the 


percentages provided in the GloBE Rules (including the transition percentages) and still be considered 


functionally equivalent.  


Tax rate  


118.38. To be functionally equivalent, the tax rate applicable under a QDMTT must equal or exceed the 


Minimum Rate. Otherwise, the tax collected would consistently fall short of the GloBE Top-up Tax.  


De minimis exclusion  


118.39. A QDMTT is not required to have a de minimis exclusion pursuant to 5.5 in order to be considered 


functionally equivalent to the GloBE rules. However, if the QDMTT provides for a de minimis exclusion, it 


shall be based on the Average Revenue and Average Income or Loss, and the relevant thresholds can be 


equal or lower than the ones provided for under Article 5.5.1. The election shall be an Annual Election.  


Chapter 6. Corporate restructurings and holding structures  


118.40. Chapter 6 provides rules related to corporate reorganisations. These rules are intended to 


harmonize the GloBE Rules with common tax reorganisation rules. To be functionally equivalent, a QDMTT 


needs to include rules akin to those in Chapter 6 to the extent necessary to conform to the tax 


reorganization rules in the jurisdiction. For example, if the jurisdiction does not have tax-deferred 


reorganization rules in its ordinary CIT, the jurisdiction does not need the rules applicable to GloBE 


Reorganisations. Similarly, if the jurisdiction does not have a rule that would allow for an election under 


Article 6.3.4 or does not allow for multi-parented MNE Groups, the jurisdiction need not adopt rules that 


correspond to Articles 6.3.4 or 6.5. On the other hand, the jurisdiction will need a rule similar to Article 


6.2.1 that requires GloBE income of the target be determined using historical carrying value of assets and 


liabilities. Further, the jurisdiction will need a rule similar to Article 6.3.1 that requires gain or loss to be 


recognized upon transfer of assets among Constituent Entities in the jurisdiction. Finally, the jurisdiction 


will need a rule similar to Articles 6.5.1(a) through (d) to ensure that same ETR and Top-up Tax 


computational rules apply to Constituent Entities of Multi-Parented MNE Groups located in the jurisdiction 


as they apply under the GloBE Rules. 


Chapter 7. Tax Neutrality and Distribution Regimes 


UPE that is a Flow-Through Entity and UPE subject to Deductible Dividend Regime 


118.40.1. To produce outcomes that are consistent with the GloBE Rules, a QDMTT shall include 


provisions similar to Articles 7.1 and 7.2 of the GloBE Rules. Consequently, income attributable to the UPE 


cannot be subject to a QDMTT to the extent Articles 7.1 or 7.2 applies. In the case of Article 7.1, 


jurisdictions with Flow-through Entities need this provision otherwise it can alter the GloBE calculations. 


Similarly, jurisdictions that do not have Flow-through Entities should have this provision because Article 


7.1.4 applies to a Permanent Establishment that could be located in those jurisdictions. In the case of 
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Article 7.2, however, if a jurisdiction does not have a Deductible Dividend Regime, it is not required to 


include the corresponding provision in its QDMTT. 


Eligible Distribution Tax System 


118.40.2. A Filing Constituent Entity may make an annual election to apply Article 7.3 to Constituent 


Entities that are subject to an Eligible Distribution Tax System. In general, Article 7.3 computes the ETR 


for the jurisdiction each year based on deemed taxes paid and then re-computes the ETR at the end of a 


four-year period based on the actual taxes paid. A jurisdiction that has an Eligible Distribution Tax System 


shall include a provision that mirrors Article 7.3 in its QDMTT legislation. A jurisdiction that does not have 


an Eligible Distribution Tax System (i.e., a distribution tax system in force on or before 1 July 2021) is not 


required to have Article 7.3 in its QDMTT legislation because it will not have any effect. 


ETR computation for Investment Entities 


118.40.3. Article 7.4 of the GloBE Rules ensures that Top-up Tax only arises with respect to the 


MNE Group’s Interest in the Investment Entity or Insurance Investment Entity. It does so by computing the 


ETR and Top-up Tax of such Entities based only on income and taxes that are attributable to the MNE 


Group. As their Top-up Tax was already reduced by the amount attributable to non-Group Entities, a Parent 


Entity’s Inclusion Ratio in Investment Entities and Insurance Investment Entities is then deemed to be 


100%, irrespective of the actual interest of the Parent Entity in their income. 


118.40.4. Investment Entities and Insurance Investment Entities are often tax neutral and their 


income is subject to a single level of taxation in the hands of their shareholders. A QDMTT may exclude 


Investment Entities or Insurance Investment Entities from its scope (i.e., it could be limited to other 


Constituent Entities located in the jurisdiction). In this case, the income of such Investment Entities and 


Insurance Investment Entities would remain subject to Top-up Tax under the IIR or UTPR if their ETR is 


below the Minimum Rate. 


118.40.5. A QDMTT that applies to Investment Entities and Insurance Investment Entities must 


compute the ETR and Top-up Tax pursuant to Article 7.4 in the same manner as the GloBE rules, except 


taxes that would be allocated to the Entity pursuant to Article 4.3.2(c) and (d) are not taken into account in 


the ETR computation. Liability for the QDMTT tax charge can be allocated to any Constituent Entity 


pursuant to paragraph 118.12. The liability for any QDMTT Top-up Tax determined under Article 7.4 should 


generally be allocated to another Constituent Entity (if any)  that is located in the jurisdiction to preserve 


the tax neutrality of  Investment Entities or Insurance Investment Entities. 


Investment Entity Tax Transparency Election 


118.40.6. Article 7.5 of the GloBE Rules provides a Five-Year Election to treat an Investment Entity 


or Insurance Investment Entity as a Tax Transparent Entity. The election is available to Constituent Entity-


owners that are subject to a mark-to-market or a similar tax regime on their investment in such Entities at 


a rate that equals or exceeds the Minimum Rate. It is intended to match the timing and location of the 


income under the GloBE Rules and the local rules of the jurisdiction where the Constituent Entity-owners 


are located. 


118.40.7. As provided in paragraph 118.53, a QDMTT must include all elections permitted under the 


GloBE Rules and require the MNE Group to make the same elections for both QDMTT and GloBE 


purposes. To provide outcomes that are consistent with the GloBE Rules, the QDMTT must treat an 


Investment Entity or Insurance Investment Entity as a Tax Transparent Entity to the extent that an election 


under Article 7.5 was made with respect to a Constituent Entity-owner’s Ownership Interest in the Entity. 


The QDMTT must treat the Constituent Entity-owner’s share of the income and taxes of any Investment 


Entity or Insurance Investment Entity that is subject to an election under Article 7.5 as the income and 
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taxes of the Constituent Entity-owner. This means that if all the Ownership Interests of an Investment Entity 


or Insurance Investment Entity are subject to an election under Article 7.5, then all of the GloBE Income 


or Loss will be allocated to the Constituent Entity-owners and the Entity will not have any GloBE Income 


or Loss subject to the QDMTT. On the other hand, to the extent that none of the Ownership Interests in 


the Investment Entity or Insurance Investment Entity is subject to an election under Article 7.5, the whole 


income of the Investment Entity or Insurance Investment Entity is subject to Article 7.4 or, if an election 


was made, Article 7.6. 


Taxable Distribution Method Election 


118.40.8. Article 7.6 of the GloBE Rules provides a Five-Year Election to apply the Taxable 


Distribution Method. The election reduces the exposure to Top-up Tax to the extent that the Investment 


Entity makes distributions of its income within a four-year period. It is only available where the Constituent 


Entity-owners are not Investment Entities or Insurance Investment Entities, and it is reasonably expected 


that such owners are subject to tax on the distributions from the Investment Entity or Insurance Investment 


Entity at a rate that equals or exceeds the Minimum Rate. 


118.40.9. To produce outcomes that are consistent with the GloBE Rules, a QDMTT shall include a 


provision similar to Article 7.6. Under this provision, the QDMTT will take into account the distributions of 


the Investment Entity or Insurance Investment Entity to compute the GloBE Income or Loss of Constituent 


Entity-owners located in the jurisdiction and impose a Top-up Tax on the Investment Entity or Insurance 


Investment Entity in respect of any Undistributed Net Income. 


Chapter 8. Administration  


Filing obligations  


118.41. The filing obligations under the GloBE Rules are set out in Article 8 and require the filing of a 


GloBE Information Return no later than 15 months after the last day of the Reporting Fiscal Year for the 


MNE Group. The GloBE Information Return is a standard template that contains the information a tax 


administration needs to perform an appropriate risk assessment and to evaluate the correctness of a 


Constituent Entity (CE)’s Top-up Tax liability.  


118.42. As previously discussed, a QDMTT must deliver outcomes similar to those achieved under the 


GloBE Rules, but it is not required to follow the GloBE Rules verbatim to achieve this result. Nevertheless, 


to ensure coordination and preserve transparency, the design of the QDMTT needs to be functionally 


equivalent to the GloBE Rules such that the QDMTT computations can be made with the data points that 


are required to compute the GloBE tax liability. Using equivalent data points for purposes of the QDMTT 


and the GloBE Rules will facilitate compliance for MNE Groups, as well as coordination and mutual trust 


between jurisdictions. The information return collected by the QDMTT jurisdiction may follow a different 


format from the GloBE Information Return. However, as the QDMTT would use equivalent data points to 


those provided in the GloBE Information Return, the QDMTT jurisdiction could choose to use the GIR or 


rely on the information included on the GIR. The Inclusive Framework will consider providing further 


guidance on the information collection and reporting requirements under the QDMTT in the context of the 


GloBE Information Return.  


118.43. Article 5.2.3 of the GloBE Rules provides for a reduction in Top-up Tax liability for tax imposed 


under a QDMTT regime. A jurisdiction implementing a QDMTT will need to calibrate the filing deadline for 


the QDMTT to facilitate the correct reporting of Top-up Tax liability on the GloBE Information Return.  
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Interaction with agreed safe harbours  


118.44. The Inclusive Framework has agreed on the design of transitional GloBE safe harbours and a 


regulatory framework for the development of a potential permanent GloBE safe harbours. These safe 


harbours allow MNE Groups to assume that the Top-up Tax for a jurisdiction is zero under certain 


conditions in order to reduce the burden of complying with the detailed computational requirements of the 


GloBE Rules. The Transitional CbCR Safe Harbour applies where it is unlikely that there would be Top-up 


Tax due in a jurisdiction during the initial transition period. The Permanent Simplified Calculations Safe 


Harbour would apply where undertaking Simplified Calculations (to be developed via future Agreed 


Admirative Guidance) would provide for the same final outcomes as those provided under a full application 


of the GloBE Rules or would not otherwise undermine the integrity of the GloBE Rules. In both cases, the 


GloBE Information Return will only require the information necessary to demonstrate the qualification for 


the safe harbour. The information necessary for the more detailed GloBE computations will not be reported 


because it is not necessary to compute the MNE Group’s Top-up tax liability for the jurisdiction when a 


safe harbour applies.  


118.45. In general, the QDMTT is designed to impose Top-up Tax where there would otherwise be a Top-


up Tax liability under the GloBE Rules. Consistent with that design principle, a QDMTT should also contain 


safe harbours that align with the safe harbours agreed under the GloBE Rules, including the transitional 


safe harbours. Otherwise, the MNE Group will be forced to undertake the detailed income and covered 


taxes computations solely for purposes of the QDMTT where the Inclusive Framework has determined 


there is little risk of top-up tax liability.  


QDMTT safe harbour  


118.46. The Inclusive Framework will undertake further work on the development of a QDMTT Safe 


Harbour. This Safe Harbour would provide compliance simplifications for MNE Groups operating in a 


jurisdiction that has adopted a QDMTT that meets certain conditions to be developed in future work, for 


example by exempting the MNE Group from the requirements to perform additional GloBE calculations in 


respect of Constituent Entities located in a jurisdiction that qualifies for the Safe Harbour.  


Chapter 9. Transition rules  


118.47. The GloBE transition rules are set out in Article 9. Generally, these rules take existing tax attributes 


into account, including all pre-existing tax losses, to simplify the application of the GloBE Rules and reduce 


compliance burdens when an MNE Group first comes into scope of the rules. Article 9 also has a limitation 


of the application of the UTPR when an MNE Group is in its initial phase of expanding abroad. The 


transition rules also provide a phased introduction of the GloBE Rules through a gradual reduction of the 


Substance-Based Income Exclusion over a ten-year period beginning in January 2023.  


Tax attributes  


118.48. Article 9.1.1 sets out a general rule that an MNE Group must carry its existing deferred tax 


attributes into the GloBE Rules with certain adjustments, such as a recast at the Minimum Rate. These tax 


attributes will generally reverse in future years in which the MNE Group is subject to the GloBE Rules and 


may result in increases or decreases to Adjusted Covered Taxes. Because Adjusted Covered Taxes are 


key component of the GloBE ETR computation, it is essential that the deferred tax starting point for a 


QDMTT mirror that of the GloBE Rules. Otherwise, the ETR computed under the QDMTT could vary 


significantly from that computed under the GloBE Rules due to movements in a different deferred tax base. 


The deferred tax movements cannot easily be modified and tracked separately for QDMTT purposes while 


still providing for outcomes consistent with the GloBE Rules. Therefore, a jurisdiction adopting a QDMTT 
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must adopt the Article 9.1.1 transition rule to take into account the same starting point for deferred tax 


items as the GloBE Rules.  


118.49. Similarly, Articles 9.1.2 and 9.1.3 provide for GloBE-specific modifications to the Article 9.1.1 


deferred tax starting point and must be adopted under a QDMTT regime to ensure the deferred tax starting 


point is the same for both the QDMTT and GloBE computations. Article 9.1.2 is an anti-abuse rule to 


prevent a taxpayer from triggering tax losses that would be excluded from the GloBE base in a pre-GloBE 


year and then carrying the deferred tax benefit of such loss carry-forward into the GloBE regime. Similarly, 


Article 9.1.3 disallows a basis step-up when a taxpayer transfers assets during the transition period to 


ensure that the gain associated with such transfers does not escape inclusion in the GloBE base. As with 


Article 9.1.1, these articles must be adopted in a QDMTT to ensure consistent outcomes with the GloBE 


Rules and that the same starting point is taken into account for covered taxes and the carrying value of 


assets for GloBE purposes.  


118.49.1. Under Article 10.1 of the GloBE Rules, a Transition Year is the first Fiscal Year that the 


MNE Group comes within the scope of the IIR and/or UTPR with respect to the jurisdiction. The application 


of the provisions in Articles 9.1.1 and 9.1.2 requires some coordination in cases where the first Fiscal Year 


that a QDMTT applies to domestic Constituent Entities located in the jurisdiction is before or after the first 


Fiscal Year in which the GloBE Rules apply to those Constituent Entities. For purposes of Article 9.1.3, 


coordination is also needed for cases where the Fiscal Year that the disposing Constituent Entity comes 


within the scope of the GloBE Rules and/or the QDMTT is different from the Fiscal Year that the acquiring 


Constituent Entity comes within the scope of the GloBE Rules and/or the QDMTT.   


118.49.2. A QDMTT must have a transition rule similar to Articles 9.1.1 and 9.1.2 that applies where 


the QDMTT becomes applicable to Constituent Entities in the jurisdiction in a Fiscal Year that begins on 


or before the Fiscal Year that the GloBE Rules first become applicable to those Constituent Entities. In 


order to ensure coordinated outcomes where the GloBE Rules come into effect for such Constituent 


Entities after the QDMTT, the QDMTT also must have a supplemental rule that treats the Fiscal Year that 


the GloBE Rules come into effect for such Constituent Entities as a new Transition Year and re-sets the 


following attributes of those Constituent Entities: 


a. Article 4.1.5 and Article 5.2.1. Any Excess Negative Tax Expense Carry-forward under Article 4.1.5 


or Article 5.2.1 shall be eliminated at the beginning of the new Transition Year.  


b. Article 4.4.4. The DTL recapture rule in Article 4.4.4 shall not apply to any deferred tax liability that 


was taken into account in computing the ETR under the QDMTT and that was not recaptured prior 


to the new Transition Year. Article 4.4.4 shall apply to deferred tax liabilities that are taken into 


account in and after the new Transition Year. 


c. Article 4.5. Any GloBE Loss Deferred Tax Asset that arose in a year preceding the new Transition 


Year must be eliminated. The Filing Constituent Entity may make a new GloBE Loss election in 


the new Transition Year. 


d. Article 9.1.1. The deferred tax items previously determined shall be eliminated and Article 9.1.1 


shall be applied at the beginning of the new Transition Year. 


e. Article 9.1.2. Article 9.1.2 shall apply to transactions occurring after 30 November 2021 and before 


the beginning of the new Transition Year. However, if QDMTT was payable due to the application 


of Article 4.1.5 in respect of a deferred tax asset attributable to a tax loss, such deferred tax asset 


shall not be treated as arising from items excluded from the computation of GloBE Income or Loss 


under Chapter 3. 


Transitional relief for Substance-based Income Exclusion  


118.50. Article 9.2 of the GloBE Rules provides for a more generous Substance-based Income Exclusion 


during a ten-year transition period. The Substance-based Income Exclusion only serves to reduce Excess 
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Profit in a jurisdiction for purposes of computing the Top-up Tax due with respect to the jurisdiction. Unlike 


Article 9.1, the failure to adopt Article 9.2 would not lead to outcomes inconsistent with the GloBE Rules, 


because not adopting a more generous Substance-based Income Exclusion will only lead to the collection 


of additional Top-up Tax with respect to the jurisdiction that has adopted the QDMTT. Accordingly, a 


jurisdiction adopting a QDMTT need not adopt Article 9.2 to provide for outcomes consistent with the GloBE 


Rules.  


Exclusion from the UTPR of MNE Groups in the initial phase of their international activity  


118.51. Article 9.3 reduces the UTPR Top-up Tax Amount to zero where an MNE Group is in its initial 


phase of international activity. While this provision effectively turns off the UTPR, the IIR can still apply to 


MNE Groups in the initial phase of their international activity if a Parent Entity is located in a jurisdiction 


that introduced the IIR. Jurisdictions have three options with respect to Article 9.3 in relation to their QDMTT 


legislation. Option one allows the jurisdiction not to adopt Article 9.3 in their QDMTT legislation. Option two 


allows the jurisdiction to introduce Article 9.3 in their QDMTT legislation but limited to the cases where 


none of the Ownership Interests in the Constituent Entities located in the QDMTT jurisdiction are held by 


a Parent Entity subject to a QIIR. Option three allows the jurisdiction to adopt Article 9.3 in their QDMTT 


legislation without the limitations in option two. The status of the QDMTT will not be affected where the 


jurisdiction adopts any of these three options. 


Transitional relief for filing obligations  


118.52. Article 9.4 provides an extended filing deadline for GloBE Information Returns in a Transition Year. 


Because this Article relates solely to a one-time extended filing deadline and has no bearing on GloBE 


computations, it need not be adopted in the context of a QDMTT. However, a jurisdiction could choose to 


conform its QDMTT filing deadline with the Article 9.4 filing deadline if it wished to do so, as it would not 


provide for outcomes inconsistent with the GloBE Rules.  


Chapter 10. Definitions 


118.52.1. To avoid coordination issues and provide outcomes that are consistent with the GloBE 


Rules, except as modified or provided otherwise in the Commentary to Article 10.1 on the definition of a 


QDMTT, a jurisdiction shall make sure that its QDMTT legislation incorporates the outcomes provided by 


all the definitions and the rules determining the location of an Entity or Permanent Establishment in Chapter 


10 of the GloBE Rules. 


Other considerations  


Elections  


118.53. Where the GloBE Rules permit an election, a QDMTT generally must also provide for the election 


and require the MNE Group to make the same election under the QDMTT as is made under the GloBE 


Rules. If the MNE Group is not permitted or required to make the same elections for purposes of both the 


GloBE Rules and the QDMTT, the outcomes of the relevant computations will not be consistent and the 


QDMTT may not be functionally equivalent. However, a QDMTT that does not provide for certain elections, 


for example GloBE Loss Election, may be functionally equivalent. 


Currency 


118.54. Where the QDMTT is computed based on the financial accounting standard determined in 


accordance with Article 3.1.2 or Article 3.1.3, the QDMTT shall require Constituent Entities to make the 


QDMTT computations using the presentation currency of the Consolidated Financial Statements in 
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accordance with the Commentary to Article 3.1.2 and 3.1.3. Where the QDMTT legislation requires the 


computations to be made using the local accounting standard and all Constituent Entities in a jurisdiction 


use the local currency as their functional currency, the QDMTT shall require these computations in the 


local currency. However, where the QDMTT legislation requires the computations to be made using the 


local accounting standard and one or more of the Constituent Entities in a jurisdiction use a currency other 


than the local currency as their functional currency, the QDMTT shall provide a Five-Year election under 


which the Constituent Entities may undertake the QDMTT computations using the presentation currency 


of the Consolidated Financial Statements or the local currency. The Constituent Entities that use a different 


functional currency must apply the currency translation rules under the financial accounting standard used 


for purposes of the QDMTT computations. These rules apply without regard to the jurisdiction’s rules for 


converting the QDMTT liability to local currency for purposes of payment. 


Qualified IIR 


119. The definition of Qualified IIR is relevant for purposes of applying the IIR in Articles 2.1 to 2.3. In 


applying the GloBE Rules in the implementing jurisdiction, both taxpayers and tax administrations often 


need to evaluate whether other Constituent Entities in that same group are subject to a Qualified IIR in 


another jurisdiction in order to correctly apply GloBE Rules. For example, a taxpayer that is an Intermediate 


Parent Entity will not be required to apply the IIR in respect of its Ownership Interest in any LTCE if the 


UPE of the MNE Group is required to apply a Qualified IIR in the same Fiscal Year.  


120. The definition of Qualified IIR refers to “a set of rules equivalent to Article 2.1 to 2.3 of the GloBE 


Rules (including any provisions of the GloBE Rules associated with those articles) that are included in the 


domestic law of a jurisdiction and that are implemented and administered in a way that is consistent with 


the outcomes provided for under the GloBE Rules and their Commentary”. The intention of this phrase is 


to ensure that the IIR adopted in the domestic law of a jurisdiction is both implemented and applied in a 


way that produces the same outcomes as the ones described in the GloBE Rules and their Commentary. 


This includes administrative provisions of the GloBE Rules and timely collection of tax arising thereunder. 


121. The definition does not require a comparison between the domestic laws of one jurisdiction and 


another, rather it compares the rules legislated in a jurisdiction with the relevant provisions of the GloBE 


Rules and their Commentary as developed by the OECD/G20 Inclusive Framework on Base Erosion and 


Profit Shifting. This ensures that the IIRs of each jurisdiction is evaluated in accordance with the same set 


of rules that have been developed by the OECD/G20 Inclusive Framework members and not on a bilateral 


basis with each and every domestic law of the other jurisdictions.  


122. In some cases, constitutional or other legal constraints may restrict a jurisdiction from referring 


directly to standards developed outside of that jurisdiction. In other words, the jurisdiction is not able to 


enact legislation that evaluate the IIR of another jurisdiction based on the GloBE Rules. Under these 


circumstances, jurisdictions may link the test for a Qualified IIR to the outcomes under their own legislation, 


based on the premise that their domestic rules are equivalent to the GloBE Rules and, accordingly, that 


any set of rules implemented under foreign law that produces the same outcomes as the GloBE Rules will 


also meet the domestic law test for a Qualified IIR. The reference to Article 2.1, which includes Article 2.1.6, 


clarifies that an IIR that does not apply to domestic LTCEs should still be considered a Qualified IIR. 


Accordingly, a jurisdiction that introduces an IIR that also applies to domestic subsidiaries should treat the 


IIR under the laws of a foreign jurisdiction as a Qualified IIR even if that IIR only applies to foreign 


operations.  


123. The next part of the definition establishes a condition for an IIR to be “qualified”. It says that the 


jurisdiction shall not provide any benefits that are related to the IIR or the UTPR that it has implemented. 


This rule is intended to provide a level playing field in all the jurisdictions that have adopted these rules. 


The word “benefits” is comprehensive enough to cover any kind of advantage provided by a jurisdiction, 
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including tax incentives, grants, and subsidies and the phrase “related to such rules” is intentionally drafted 


with broad language to take into account different mechanisms through which the benefit is provided.  


124. For instance, assume a jurisdiction has adopted all of the provisions of the GloBE Rules in its 


legislation, including the ones in Article 2.1. However, it provides a tax credit equivalent to a portion of the 


tax paid under the IIR to be used against other taxes. In this case, the jurisdiction has not adopted a 


Qualified IIR.  


125. Whether a benefit relates to the IIR must be determined based on the facts and circumstances of 


each case. It has to take into account the underlying principle behind this condition, which is to provide a 


level playing field among all jurisdictions and to avoid inversions incentivized by differences in the 


implementation and application of the GloBE Rules.  


126. A tax benefit or grant provided to all taxpayers is not related to the GloBE Rules. Facts that are 


relevant but not decisive include whether the tax benefit or grant benefits only taxpayers subject to the 


GloBE Rules, whether the benefit is marketed as part of the GloBE Rules and if the regime was introduced 


after the OECD/G20 Inclusive Framework started discussing the GloBE Rules. In this context, the term 


“jurisdiction” is not restricted to the national or central government of the jurisdiction. It includes any political 


subdivision, local authority, or any other public entity or arrangement. For example, if a public development 


bank provides a particular benefit that is related to the application of the IIR, then such rule is not a Qualified 


IIR. .  


127. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 


the co-ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax 


administrations in determining whether a country has introduced a Qualified IIR. In order to facilitate 


transparency, consistency and co-ordination, the outcome of these determinations will be released and 


made publicly available. 


Qualified Imputation Tax  


128. The GloBE Rules provide a specific definition of Qualified Imputation Tax that distinguishes it from 


a Disqualified Refundable Imputation Tax. Both of these taxes are imputation taxes, in the sense that they 


allow either the company or the shareholder to claim a full or partial credit or refund of the corporate income 


tax previously paid by the company when that income is subsequently distributed to the shareholder in the 


form of a dividend. Under a Disqualified Refundable Imputation Tax regime, however, the corporate tax 


previously paid may be refunded without subjecting the shareholders to tax on the dividend. 


129. The definition of Qualified Imputation Tax and Disqualified Refundable Imputation Tax both require 


an examination of a jurisdiction’s arrangements for the crediting and refunding of amounts of corporate tax 


paid through imputation systems. Once the features of a particular jurisdiction’s arrangements are 


established to operate in the manner outlined in those definitions, or the extent to which it operates in such 


a manner, it is not necessary to test whether individual payments of tax, or individual credits or refunds are 


of the type mentioned in those definitions. Nonetheless, if the jurisdiction alters its domestic tax law for the 


crediting or refunding of corporate tax paid, or in respect of applicable tax rates, it will need to be re-


determined whether those arrangements are, or are not, operating in the manner outlined in those 


definitions, or the extent to which it is or is not operating in that manner. 


130. The definition of Qualified Imputation Tax has very specific requirements with regard to the taxation 


of the dividend recipients to ensure that the refund or credit is indeed a mechanism for ensuring a single 


level of tax. Under paragraphs (b) and (c) of the definition, the refund or credit must arise in connection 


with a dividend to a beneficial owner that: 


(b) is subject to a nominal rate of tax that equals or exceeds the Minimum Rate; or  
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(c) is an individual that is resident in the jurisdiction of the distributing corporation and that is 


subject to tax on the dividend as ordinary income.  


131. If the jurisdiction has a graduated rate structure, the nominal rate under paragraph (b) of the 


definition is the lowest rate applicable to the beneficial owner. The reference to taxation as ordinary income 


in paragraph (c) of the definition is intended to ensure that the dividend is not subject to low rates of tax 


only or specifically applicable to dividends or other passive income. Dividends distributed to a 


Governmental Entity, an International Organisation, a resident Non-profit Organisation, a resident Pension 


Fund or a resident Investment Entity that is not a Group Entity, do not need to be subject to tax in order for 


the regime to meet the criteria for a Qualified Imputation Tax regime. Dividends paid to life insurance 


companies that are treated similar to Pension Funds in respect of dividends it receives as part of a pension 


fund business are also exempt from the requirement to be taxed at the Minimum Rate. 


132. In the event that a particular imputation system is not completely covered in the previous 


paragraph, (e.g. due to additional categories of shareholders not described in paragraphs (a) to (d) that 


may be eligible for a refund or credit), it may be necessary to then test to what extent a particular amount 


of Covered Tax is creditable or refundable in situations covered by paragraphs (a) to (d). In such cases, 


an amount of Covered Taxes can still be a Qualified Imputation Tax to the extent that the refund or credit 


of that tax is covered by paragraphs (a) to (d) of the definition. In applying paragraphs (a) to (d), an amount 


of Covered Tax can still be a Qualified Imputation Tax, notwithstanding a dividend has not yet been 


distributed, declared or paid, as long as there is a reasonable expectation that if distributed, the refund 


would be payable, or the credit would be creditable when distributed in the situations described in 


paragraphs (a) to (d). 


133. The GloBE Implementation Framework will develop processes and provide guidance to facilitate 


the co-ordinated implementation of the GloBE Rules. This will include implementing a process to assist tax 


administrations in determining whether a tax regime is a Qualified Imputation Tax. In order to facilitate 


transparency, consistency and co-ordination, the outcome of these determinations will be released and 


made publicly available. 


Qualified Refundable Tax Credit 


134. The GloBE Rules include specific rules in Chapters 3 and 4 for the treatment of Qualified 


Refundable Tax Credits and Non-Qualified Refundable Tax Credits. A Qualified Refundable Tax Credit is 


treated as income for purposes of the GloBE Rules, which means the credit is taken into account in the 


denominator of the ETR computation and is not treated as reducing a Constituent Entity’s taxes in the year 


the refund or credit is claimed. All other refundable tax credits (i.e. Non-Qualified Refundable Tax Credits) 


are excluded from income but treated as a reduction to Covered Taxes in the period the refund or credit is 


claimed, which means they reduce the numerator of the ETR computation. The distinction between 


“Qualified” and “Non-Qualified” Refundable credits, and their different treatment under specific rules in 


Chapters 3 and 4, ensure that refundable tax credits are properly accounted for in the computation of the 


GloBE Income or Loss and the determination of Adjusted Covered Taxes in a way that provides for 


transparent and predictable outcomes under the GloBE Rules.  


135. In order to be treated as a Qualified Refundable Tax Credit under the GloBE Rules, the tax credit 


regime must be designed in a way so that a credit becomes refundable within four years from when the 


conditions under the laws of the jurisdiction granting the credit are met. Refundable means that the amount 


of the credit that has not been applied already to reduce Covered Taxes is either payable as cash or cash 


equivalent. For this purpose, cash equivalent includes checks, short-term government debt instruments, 


and anything else treated as a cash equivalent under the financial accounting standard used in the 


Consolidated Financial Statements as well as the ability to use the credit to discharge liabilities other than 


a Covered Tax liability. If the credit is only available to reduce Covered Taxes, i.e. it cannot be refunded in 


cash or credited against another tax, it is not refundable for this purpose. If the tax credit regime provides 
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for an election by the taxpayer to receive the credit in a manner that is refundable, the tax credit regime is 


considered refundable to the extent of the refundable portion, regardless of whether any particular taxpayer 


elects refundability. 


136. The conditions for a Qualified Refundable Tax Credit draw on the treatment in financial accounting 


standards (both for government grants and for income taxes), and are designed to identify tax credits that 


are, as a matter of substance and not merely form, likely to be refunded. However, in order to be treated 


as a Qualified Refundable Tax Credit under the GloBE Rules, the tax credit regime under the laws of a 


jurisdiction must be designed such that the refund mechanism has practical significance for those 


taxpayers that will be entitled to the credit. If the design of a tax credit regime is such that the credit will 


never exceed any taxpayer’s tax liability (or it is intended that the credit will never exceed any taxpayer’s 


tax liability), then, the refund mechanism will be of no practical significance to taxpayers and the GloBE 


Rules will not treat the credit as a Qualified Refundable Tax Credit. The assessment of whether a credit is 


refundable in the sense contemplated by the GloBE Rules must be made based on the conditions under 


which the credit is granted and on the information that was available at the time the credit was introduced 


into domestic law. This analysis is based on a qualitative assessment of the tax credit regime as a whole, 


and not on a taxpayer specific basis, however it should take into account circumstances under which the 


credit is made available. For example, a tax credit regime that was only available to a profitable taxpayer 


or group of taxpayers that were profitable (and excluded taxpayers that were not profitable) might include 


a refundable element that, in practice, can never result in the credit exceeding the taxpayer’s tax liability. 


In contrast a tax credit regime that is generally available to taxpayers will not cease to be a Qualified 


Refundable Tax Credit simply because all the taxpayers that take advantage of that credit happen to be 


profitable.  


137. The determination of whether a credit is refundable within four years is made at the time the 


conditions for granting the credit are met based on the law of the jurisdiction that granted the credit. Thus, 


in a situation where the Constituent Entity has incurred no tax or other liability to a government in the 


jurisdiction that granted the credit, a credit must be payable in cash or cash equivalents within four years 


from when the relevant conditions for granting the credit are met in order to be a Qualified Refundable Tax 


Credit. Where the tax credit regime under the laws of a jurisdiction provides for a partial refund such that 


only a fixed percentage or portion of the credit is refundable, the refundable portion of the credit can be 


treated as a Qualified Refundable Tax Credit provided that portion will become refundable within four years 


from when the conditions for granting the credit under the laws of the jurisdiction granting the credit are 


met.  


138. The provisions of Article 8.3 on Administrative Guidance will apply to ensure consistency of 


outcomes in respect of the application of this standard. If those jurisdictions that adopt the common 


approach identify risks associated with the treatment of tax credits and government grants that lead to 


unintended outcomes, the relevant jurisdictions could be asked to consider developing further conditions 


for a Qualified Refundable Tax Credit or, if necessary, explore alternative rules for the treatment of tax 


credits and government grants. This analysis would be based on empirical and historical data with respect 


to the tax credit regime as a whole, and not on a taxpayer specific basis. 


Qualified UTPR 


139. The GloBE Rules are intended to be implemented as part of a common approach. The common 


approach does not require jurisdictions to adopt the GloBE Rules, but, if a jurisdiction chooses to do so, it 


agrees to implement and administer them in a way that is consistent with these GloBE Rules. The GloBE 


Rules provide an interlocking set of rules that avoid multiple applications of these rules in respect of the 


same item of income through (i) an agreed rule order and (ii) an allocation of top-up tax where relevant. In 


particular, the UTPR allocates Top-up Tax among UTPR Jurisdictions, which are defined as jurisdictions 


that have a Qualified UTPR in force. For purposes of applying the UTPR under local law in each jurisdiction, 
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it is therefore necessary to evaluate which Constituent Entities of the MNE Group are subject to a Qualified 


UTPR. 


140. Under the definition set out in Article 10.1 of the GloBE Rules, a Qualified UTPR means:  


“…a set of rules equivalent to Article 2.4 to Article 2.6 of the GloBE Rules (including any provisions of the 
GloBE Rules associated with those articles) that are included in the domestic law of a jurisdiction and that are 
implemented and administered in a way that is consistent with the outcomes provided for under the GloBE 
Rules and the Commentary, provided that such jurisdiction does not provide any benefits that are related to 
such rules.”  


141. The definition prohibits a jurisdiction from providing benefits that are related to the IIR or the UTPR 


that it has implemented. See discussion on this in the Commentary to the definition of a Qualified IIR.  


142. This definition does not compare the UTPR under local law with the equivalent provision 


implemented in another jurisdiction. Rather it compares the UTPR adopted in the domestic law of a 


jurisdiction with the GloBE Rules and their Commentary as developed by the OECD/G20 Inclusive 


Framework on Base Erosion and Profit Shifting. In some cases, constitutional or other legal constraints 


may restrict a jurisdiction from referring directly to standards developed outside of that jurisdiction. In other 


words, the jurisdiction is not able to enact legislation that evaluate the UTPR of another jurisdiction based 


on the GloBE Rules. Under these circumstances, jurisdictions may link the test for a Qualified UTPR to the 


outcomes under their own legislation. 


143. The GloBE Implementation Framework will provide for guidance and processes agreed by the 


Inclusive Framework on BEPS to facilitate the co-ordinated implementation of the GloBE Rules. This will 


include guidance and processes to determine whether a set of rules is considered as a Qualified UTPR. 


The ability of a UTPR Jurisdiction to collect the UTPR Top-Up Tax Amount (taking into consideration, for 


example, any relevant domestic statute of limitations) that it would be allocated should be taken into 


account in order to determine whether a jurisdiction has a Qualified UTPR. In order to facilitate compliance 


by MNEs and administration by tax authorities, the outcome of these determination would be released and 


made publicly available. 


Real Estate Investment Vehicle 


144. As with Investment Funds, a Real Estate Investment Vehicle that is the UPE of an MNE Group is 


an Excluded Entity in accordance with Article 1.5.1. While in many cases, these investment vehicles would 


qualify as Excluded Entities by virtue of being Investment Funds, in certain cases Real Estate Investment 


Vehicles may not be subject to the necessary regulation or managed by investment fund management 


professionals to satisfy the requirements terms of paragraph (f) or (g) of the Investment Fund definition. 


Accordingly Real Estate Investment Vehicles are also identified under the GloBE Rules as a separate 


category of Excluded Entity under Article 1.5.1. 


145. A Real Estate Investment Vehicle is a widely-held Entity that holds predominantly immovable 


property. The definition in the GloBE Rules draws on the “special tax regime” provision included in 


paragraph 86 of the Commentary on Article 1 of the OECD Model Tax Convention (OECD, 2017[1]). A 


widely-held Entity is one that has many owners that are not connected persons. For this purpose, an owner 


should be treated as connected to another owner if it meets the test set out in Article 5(8) of the OECD 


Model Tax Convention. A Real Estate Investment Vehicle that is owned directly by a small number of other 


widely-held Investment Entities or Pension Funds that have numerous beneficiaries is considered to be 


widely-held.  


146. One of the conditions set out in the definition is that Real Estate Investment Vehicle achieves a 


single level of taxation (with at most one year of deferral). The intention of this language is to deal with tax 


neutral vehicles which are designed to ensure that a single level of taxation is achieved either in the hands 


of the vehicle or its equity interests holders. This could be the case of an exempt entity provided that it 
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distributes its income within a time period. The distribution is then subject to tax in order to achieve a single 


level of taxation. Furthermore, this also includes where part of the income is subject to tax at the fund level 


and the remaining part at the investor level.  


147. In some situations, however, the Interest holders could also be tax neutral vehicles such as a 


recognised Pension Fund. In these cases, on a strict reading, a single level of taxation would not be 


achieved within a year as the distributions made to these investors could be exempted. However, the 


definition would still be met because the design of the tax regime was to achieve a single level of taxation.  


148. The definition also requires that the Entity holds predominantly immovable property. In some 


cases, such property would not be held directly but indirectly via holding a security the value of which is 


linked to immovable property. An Entity that holds predominantly immovable property, either directly or 


indirectly via such securities (or a combination of the two) will meet the condition the definition.  


Tax Treaty 


149. The term Tax Treaty is broadly defined in the GloBE Rules. It means an agreement for the 


avoidance of double taxation with respect to taxes on income including any modifications to that treaty by 


any subsequent protocol or the Multilateral Convention to Implement Tax Treaty Related Measures to 


Prevent Base Erosion and Profit Shifting. It also includes any other type of agreements with clauses to 


avoid double taxation with respect to taxes on income such as an Air Traffic Agreement if such clauses 


are relevant for purposes of the GloBE Rules.  


Article 10.2 - Definitions of Flow-through Entity, Tax Transparent Entity, Reverse 


Hybrid Entity, and Hybrid Entity 


150. Article 10.2 contains the definitions of the terms Flow-through Entity, Tax Transparent Entity, 


Reverse Hybrid Entity and Hybrid Entity. These terms are used in different parts of the GloBE Rules, in 


particular, in Article 3.5 that regulates the allocation of the Financial Accounting Net Income or Loss of 


Flow-Through Entities and Article 7.1 that applies to UPEs that are Flow-through Entities.  


Article 10.2.1 


151. Article 10.2.1 defines the term Flow-through Entity. The provision treats an Entity as a Flow-


through Entity to the extent that it is fiscally transparent with respect to its income, expenditure, profit or 


loss in the jurisdiction where it was created. An example of a Flow-through Entity is a fiscally transparent 


partnership. The test for whether an Entity is treated as fiscally transparent is explained further in the 


Commentary to Article 10.2.2 below. 


152. The last part of the sentence of Article 10.2.1 establishes an exception to the definition. It states 


that an Entity is not a Flow-through Entity if it is a tax resident and subject to a Covered Tax on its income 


or profit in another jurisdiction. For example, assume an Entity incorporated in Country A has its place of 


effective management in Country B. The Entity has elected to be treated as fiscally transparent in Country 


A (the jurisdiction where it was created). The tax residency test in Country B is place of effective 


management and therefore, Country B taxes the Entity as a tax resident. In this case, the Entity would not 


be a Flow-through Entity under the GloBE Rules because it is a tax resident of Country B.  


153. Part of this exception requires the Entity to be subject to a Covered Tax in the jurisdiction where it 


is resident. This ensures that the Entity is not only considered as a tax resident but effectively subject to a 


Covered Tax in that jurisdiction even if it does not pay tax in a particular Fiscal Year because, for example, 


it is in a loss position.  
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154. Flow-through Entities can further be divided into two categories: Tax Transparent Entities and 


Reverse Hybrid Entities. The difference between these terms depends on how the direct owners (i.e. 


holders of their Ownership Interest) are treating them under their domestic tax law. 


155. A Flow-through Entity is a Tax Transparent Entity if the domestic tax law of the owners also treats 


it as fiscally transparent and require the owner to recognize the income, expenditure, profit or loss of the 


Flow-through Entity as if it was income earned or expenditure borne by the owners.  


156. On the other hand, a Flow-through Entity is a Reverse Hybrid Entity if the domestic tax law of the 


owners are not treating it as fiscally transparent and therefore, it does not recognize the income, 


expenditure, profit or loss when earned or incurred by the Entity, but until the Entity distributes profits or 


make an equivalent payment to its owners.  


157. All three definitions include the phrases “with respect to its income, expenditure, profit or loss” and 


“to the extent that”. These phrases ensure that the rules in Article 10.2 can apply to an entity in relation to 


a specific item of income or expenditure or a portion of its profit or loss. The application of this language to 


different situations is described below.  


158. In the case of the definition of a Flow-through Entity, the phrases “with respect to its income, 


expenditure, profit or loss” and “to the extent” cover the situation in which the jurisdiction where the Entity 


is created does not treat the Entity as entirely fiscally transparent. For instance, the jurisdiction where a 


trust is created treats that trust as fiscally transparent only with respect to the income that it treats as 


income of a beneficiary. The income not attributable to the beneficiary is treated as taxable at the trust 


level. In this case, the trust is a Flow-through Entity but only to the extent and with respect of the beneficiary 


income. The trust is not considered as a Flow-through Entity to the extent and with respect to the income 


that is taxed at the trust level.  


159. In the case of the definitions of Tax Transparent Entity and Reverse Hybrid Entity, these phrases 


accommodate the case where the same Flow-through Entity is treated differently by owners that are tax 


resident in different jurisdictions and therefore apply different entity characterisation rules to the same 


Entity such that the same Entity is treated as a Tax Transparent Entity and a Reverse Hybrid Entity in 


respect of different owners. For example, when applying Article 3.5.1, the Financial Accounting Net Income 


or Loss attributable to the owners that treat the Flow-through Entity as a Tax Transparent Entity is allocated 


to such owners in accordance with Article 3.5.1(b). The Financial Accounting Net Income or Loss 


attributable to the owners that treat the Flow-through Entity as a Reverse Hybrid Entity is allocated to the 


Entity in accordance with Article 3.5.1 (c).  


Article 10.2.2 


160. Article 10.2.2 describes what is meant by fiscally transparent in Articles 10.2.1 and 10.2.5. It states 


that an Entity is treated as fiscally transparent under the laws of a jurisdiction, if such jurisdiction treats the 


income, expenditure, profit or loss of that Entity as if they were derived or incurred by the direct owner of 


the Entity in proportion to its interest.  


161. An Entity is treated as fiscally transparent in the jurisdiction in which it is created if that jurisdiction 


does not impose a Covered Tax on the Entity and treats the owners of the Entity as earning their respective 


shares of the Entity’s income directly for purposes of that Covered Tax. This rule does not require the 


jurisdiction to treat the owners as incurring their respective shares of the Entity’s net losses. Accordingly 


an Entity may also be considered fiscally transparent where the laws of the jurisdiction where it is 


established allow for the pass-through of income but requires net losses to be carried forward by the Entity 


itself and taken into account in the computation of the Entity’s income in a subsequent period. An example 


of this kind of Entity can be a trust which allocates income of a specific category or class to certain 


beneficiaries but it is allowed to carry forward any net loss from one taxable year to the next one in order 


to be offset against future income in that year. An Entity should not be treated as fiscally transparent under 
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the laws of a jurisdiction solely because it is treated for tax purposes in that jurisdiction as forming part of 


another Constituent Entity because it is a member of a tax consolidated group.  


162. An Entity may be subject to Covered Tax at a local, state or regional level but treated as fiscally 


transparent for tax purposes under national or federal law. Such an Entity may still be treated as fiscally 


transparent under GloBE with respect to its income or profits even if those amounts are subject to a 


Covered Tax imposed by a local or sub-national tax authority in the same jurisdiction.  


163. An Entity is fiscally transparent in the jurisdiction in which the owner is located if the owner is 


subject to tax on its share of the Entity’s income or loss in its tax jurisdiction in a similar manner as if the 


owner directly earned its share. The owner is subject to tax in a similar manner if it is subject to tax on all 


of the income items of the Entity, which may be net of expenses and losses applied in that Entity, that 


would have been subject to tax if they had been earned directly by the owner. However, the item of income 


that has been passed through to the owner on an item-by-item basis does not need to be subject to tax as 


if it were taxed at the Entity level. For example, a jurisdiction may impose limitations on capital losses 


incurred by an Entity that are different from the limitations imposed on capital losses incurred directly by 


the owner.  


Article 10.2.3 


164. Article 10.2.3 defines a Tax Transparent Structure as a chain of Tax Transparent Entities through 


which an owner has an Ownership Interest in an Entity or a PE. This term is used in Article 3.5.3 to describe 


the situation in which a non-member of the MNE Group has an Ownership Interest in a Flow-through Entity 


through a Tax Transparent Structure. 


Article 10.2.4 


165. Article 10.2.4 is a deeming provision that treats a Constituent Entity as a Flow-through Entity and 


Tax Transparent Entity if such Entity has no tax residency and is not subject to a Covered Tax or a Qualified 


Domestic Minimum Tax, and its owners treats it as fiscally transparent. The most common case covered 


by this provision is where a Constituent Entity, with no tax residency, is created in a jurisdiction with no CIT 


and its owners treat that Entity as fiscally transparent. This scenario is not covered by Article 10.2.1 


because these Entities are not fiscally transparent in the jurisdiction where they are created because they 


are not subject to a CIT legislation that treats their income, expenditure, profit or loss as derived or incurred 


by its owners.  


166. Article 10.2.4 is only triggered if several conditions are met. First, the Constituent Entity shall not 


have a tax residence and not subject to a Covered Tax or a Qualified Domestic Minimum Top-up Tax 


based on its place of management, creation or similar criteria. Second, the jurisdiction of its owners shall 


treat the Entity as fiscally transparent. Third, Entity shall not have a place of business in the jurisdiction 


where it is created. Lastly, its income, expenditure, profit or loss shall not be attributable to a PE. The last 


three conditions are described in paragraphs (a) to (c) of the provision. 


167. Similar to Article 10.2.1, Article 10.2.4 applies in respect of the income, expenditure, profit or loss 


of the Entity to the extent that the conditions in paragraphs (a) to (c) are met. Thus, an Entity could be 


treated as a Flow-through Entity and Tax Transparent Entity, and at the same time, treated as an Entity 


that is not a Flow-through Entity. In the latter case, the Entity is not treated as a Reverse Hybrid Entity 


because it is not a Flow-through Entity (i.e. the jurisdiction of creation does not treat the income, 


expenditure, profit or loss as derived or incurred by its owners).  


168. For example, C Co is a Constituent Entity created in Country C, a jurisdiction with no CIT. C Co 


has no place of business in the jurisdiction where it was created and its income is not attributable to a PE. 


The Ownership Interests of C Co are equally distributed among A Co and B Co, which are Constituent 


Entities of the same MNE Group. A Co is a resident of Country A, which treats C Co as fiscally transparent. 
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B Co is a resident of Country B, which does not treat C Co as fiscally transparent. In this case, only 50% 


of the income of C Co is treated as being derived by a Tax Transparent Entity (which is subject to 


Article 3.5). The remaining 50% of the income of C Co is treated as being derived by an Entity that is not 


a Flow-through Entity (not subject to Article 3.5). 


Article 10.2.5 


169. Article 10.2.5 defines a Hybrid Entity as an Entity that is treated as a separate taxable person for 


income tax purposes in the jurisdiction where it is located (i.e. a tax resident) but treated as fiscally 


transparent in the jurisdiction where its owners are located. Similar to other definitions in Article 10.2, the 


phrase “with respect to its income, expenditure, profit or loss to the extent that it is fiscally transparent in 


the jurisdiction in which its owner is located” allows that an Entity can be considered a Hybrid Entity only 


with respect to the owners that treat it as fiscally transparent. The term Hybrid Entity is relevant for 


purposes of Article 4.3.2 (d).  


Article 10.3 - Location of an Entity and a Permanent Establishment 


170. Article 10.3 sets out the rules that determine the location of an Entity and a PE for purposes of the 


GloBE Rules. Determining the location of an Entity and PE is important for jurisdictional blending and for 


determining where the Top-up Tax has to be paid. Article 10.3 does not affect the domestic and treaty 


provisions, such as those dealing with tax residence and source taxation. 


171. Article 10.3 has two types of provisions: 


a. The first provides the rule for where an Entity is located for purposes of the GloBE Rules 


(Articles 10.3.1 to 10.3.3 and 10.3.7);  


b. The second provides tie-breaker rules in the event a Constituent Entity is considered to 


be located in more than one jurisdiction (Articles 10.3.4 to 10.3.6).  


172. The principle underlying the rules is to follow the treatment under local law. The rules give a priority 


to tax residence whenever possible. In most cases, an Entity will be a tax resident in a jurisdiction, and 


that will be its location for the purpose of the GloBE Rules. In the event that there is no tax residence, the 


location will be the place of creation. In the case of Flow-through Entities, these are considered to be 


located in the jurisdiction where they are created if they are the UPE or required to apply the IIR. In all 


other cases they are stateless Entities. In the case of a PE, in most cases it will be located in the place of 


business (as determined by the applicable Tax Treaty, domestic taxing rules or physical location). In limited 


cases, a PE will be stateless.  


173. It is possible that the local law treatment results in an Entity being located in more than one 


jurisdiction. The GloBE tiebreaker rules follow the result of a tiebreaker that applies under an applicable 


Tax Treaty. If there is no result from the applicable Tax Treaty, then the Entity is located in the place with 


higher Covered Taxes or higher Substance (calculated under the Substance-based Income Exclusion), in 


that order. In limited cases, the Entity will be stateless.  


174. The GloBE Rules also provide special rules for the treatment of a “stateless” Entity. These rules 


treat the income and taxes allocated of a Stateless Constituent Entity as subject to a stand-alone top-up 


tax calculation. The reason for taxing the GloBE Income allocated to a stateless Constituent Entity on a 


stand-alone basis is that this income will generally be “stateless income” (i.e. not treated under the laws of 


any jurisdiction as income of a resident taxpayer or a PE). The GloBE Rules identify two situations where 


a Constituent Entity could be treated as “stateless”: 


a. the Constituent Entity is a Flow-through Entity identified in Article 10.3.2(b); or 
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b. The Constituent Entity is a PE as defined by paragraph (d) of its definition in Article 10.1 


(see Article 10.3.3 (d)). 


175. The income and taxes allocated to a Stateless Constituent Entity are brought into account for 


GloBE purposes on a standalone basis. 


176. The rules for allocating income and taxes in respect of a Flow-through Entity are set out in 


Articles 3.5 and 4.3.2(b). In practice, the only case where the allocation of income to a Flow-through Entity 


will give rise to stateless income is where the Entity is a Reverse Hybrid Entity such that neither of the 


jurisdictions where the Entity is created or where the owners are located recognizes the income as income 


of a resident taxpayer. In the case of stateless PEs, the income and taxes allocated to the PE in accordance 


with Article 3.4.3 will be treated as stateless income and subject to a separate jurisdictional blending 


calculation. In this case, the residence jurisdiction is exempting the income on the grounds that the income 


is attributable to a foreign PE that is not recognised under the laws of another jurisdiction. Therefore, the 


income becomes “stateless income” under the GloBE Rules because it does not belong to a resident 


taxpayer or a PE. 


177. The term “jurisdiction” is not defined in Article 10.1 or any other provision in the GloBE Rules. The 


approach that has been taken is to follow the definition of “Tax Jurisdiction” used for CbCR, and thus a 


jurisdiction for purposes of the GloBE Rules means a State as well as a non-State jurisdiction which has 


fiscal autonomy. 


Article 10.3.1  


178. Article 10.3.1 is the main rule for determining the location of an Entity that is not a Flow-through 


Entity. Article 10.3.1 applies to Constituent Entities that are not PEs. The provision is divided into two 


paragraphs. 


Paragraph (a) 


179. Paragraph (a) states that an Entity is located in the jurisdiction where it is considered as a tax 


resident based on its place of management, place of creation, or similar criteria. Whether a Constituent 


Entity is a resident of a jurisdiction depends on the domestic law of each jurisdiction.  


180. Paragraph (a) does not require the Entity to be a legal person provided that it is considered a tax 


resident in a jurisdiction. For example, a partnership that is considered a tax resident in a jurisdiction would 


be within the scope of this paragraph. On the other hand, a corporation considered as a Flow-through 


Entity would fall outside this paragraph.  


181. The reference to “place of management and place of creation” are non-exhaustive examples of 


criteria typically used by jurisdictions in their domestic tax residency rules. The words “place of creation” is 


used in paragraph (a) because it covers terms such as place of incorporation and place of organisation. 


The words “or similar criteria” allows for other criteria used in domestic tax residency rules to be taken into 


account, such as domicile and registration.  


182. An Entity will be a tax resident if it is tax resident according to national / federal law. For example, 


a Constituent Entity may be a Flow-through Entity for purposes of federal or national tax law, but 


considered as a tax resident under local or sub-national tax law. In these cases, such Entities would not 


be a resident of the jurisdiction within the scope of paragraph (a).  


183. Some jurisdictions may permit an Entity organised outside of the jurisdiction to make an election 


to claim tax residency in that jurisdiction. Such an election, on its own, is not dispositive of location for 


purposes of Article 10.3.1 and does not rise to the level of “other similar criteria”.  
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Paragraph (b) 


184. Paragraph (b) states that in all other cases, an Entity that is not a Flow-through Entity is located in 


a jurisdiction where it was created. This would be the case of Entities created in jurisdictions with no CIT 


System. 


Article 10.3.2  


185. Article 10.3.2 refers to the location of an Entity that is a Flow-through Entity. The term Flow-through 


Entity is defined in Article 10.2 and can be divided into Tax Transparent Entities and Reverse Hybrid 


Entities. This provision does not apply to a PE through which the Flow-through Entity wholly or partly 


carries out its business. Article 10.3.2 is divided into two paragraphs. 


Paragraph (a) 


186. Paragraph (a) states that if the Flow-through Entity is the UPE or is required to apply the IIR, then 


it would be located in the jurisdiction where it is created. 


187. In most cases, it is expected that jurisdictions may not require a Flow-through Parent Entity to 


apply the IIR because they are not taxable persons. However, some jurisdictions may wish to require these 


Entities to apply the IIR. If this the case, such Entity would be located in its jurisdiction of creation and 


therefore, it would be require to apply the IIR in such jurisdiction. 


Paragraph (b) 


188. Paragraph (b) states that in all other cases, the Flow-through Entity is considered as a stateless 


Entity. However, the Financial Accounting net Income or Loss of a Flow-through Constituent Entity may 


not be “stateless income” if it has been allocated to a different Constituent Entity under Article 3.5. The 


characterisation and treatment of Stateless Constituent Entities is described in the general Commentary 


to Article 10.3.  


Article 10.3.3  


189. Article 10.3.3 deals with the location of a PE. This provision should be read in conjunction with 


other provisions of the GloBE Rules dealing with PEs such as the definition of PE in Article 10.1 and 


Constituent Entity in Article1.3. 


190. Article 10.3.3 is divided into the following paragraphs (which correspond to the four types of PE as 


provided in the definition in Article 10.1). 


191. Paragraph (a) determines the location of a PE when the PE meets the definition in paragraph (a) 


of Article 10.1. This paragraph of the PE definition refers to a PE that is subject to tax on its net income in 


the source jurisdiction in accordance with a Tax Treaty in force between the source and residence 


jurisdiction. In this case, the GloBE Rules apply the outcome provided for under the Tax Treaty and the 


PE is treated as located in the source jurisdiction.  


192. Paragraph (b) determines the location of a PE when it meets the definition in paragraph (b) of 


Article 10.1. This paragraph of the PE definition refers to a PE that is subject to tax on its net income in the 


source jurisdiction but there is no Tax Treaty in force between the source and residence jurisdiction. In this 


situation, the PE is located in the source jurisdiction.  


193. Paragraph (c) determines the location of a PE when it meets the definition in paragraph (c) of 


Article 10.1. This paragraph of the PE definition refers to a PE that is not subject to tax on its net income 


in the source jurisdiction because the jurisdiction has no CIT system. In such cases, Article 10.1 says that 
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a PE is deemed to exist for purposes of the GloBE Rules if the source jurisdiction would have treated it as 


a PE in accordance with the OECD Model Tax Convention and had the right to tax the income attributable 


to it in accordance with Article 7. In this case, it would be located in the jurisdiction that does not have a 


CIT. 


194. Finally, paragraph (d) determines the location of a PE when it meets the definition in paragraph 


(d) of Article 10.1. This paragraph of the PE definition only applies to PEs that are not described in the 


other paragraphs of the PE definition. As noted in the Commentary to Article 10.1, Paragraph (d) of the PE 


definition deems a PE to be established for purposes of the GloBE Rules where the law of the residence 


jurisdiction exempts the income from a resident’s operations (or a portion of its operations) on the grounds 


that they are conducted outside of the residence jurisdiction. Where a PE arises under paragraph (d) of 


the PE definition Article 10.3.3(d) provides that such deemed PEs are stateless. 


Article 10.3.4 


195. Article 10.3.4 addresses the case where a Constituent Entity, other than a PE, is located in two or 


more jurisdictions in accordance with Article 10.3.1 (i.e. a resident in more than one jurisdiction). For 


example, a Constituent Entity may be incorporated in one jurisdiction and have its place of effective 


management in another, and treated as tax resident in both jurisdictions under the respective domestic 


definitions of tax residence.  


196. This outcome is incompatible with the GloBE Rules for two reasons: 1) the tax attributes of a 


Constituent Entity can only be considered in one jurisdiction for purposes of the ETR and Top-up Tax 


computation; 2) a Constituent Entity can only be required to apply the IIR or UTPR in one jurisdiction to 


avoid double taxation.  


197. To resolve this conflict, Article 10.3.4 determines the location of the Constituent Entity for the 


purpose of the GloBE Rules. This provision does not impact the taxation rights that jurisdictions have under 


their domestic law. Article 10.3.4 addresses two scenarios:  


a. situations in which a Tax Treaty in force exists; and 


b. situations in which no treaty applies.  


198. Article 10.3.4 applies for each fiscal year. This means that a Constituent Entity can be located in 


different jurisdictions in different fiscal years depending on the outcome under the tie breaker rule. For 


example, where a Tax Treaty comes into force in a subsequent year, or when a Competent Authority 


Agreement is reached in a subsequent year, and resolves the case differently than was the result under 


paragraph (b). Similarly, where a Competent Authority Agreement or court decision resolves a case of dual 


residence and this decision applies retroactively, this may affect the GloBE computations (such as the ETR 


computation of the jurisdictions involved, computation of the Top-up Tax of the Constituent Entity, or where 


the Top-up Tax is paid). If the Competent Authority Agreement applies retroactively, any tax owed or 


refunded in connection with the agreement may also require an adjustment under Article 4.6 and a re-


calculation of the ETR and Top-up Tax under Article 5.4.1. 


Applicable Tax Treaty in force 


199. Paragraph (a) applies where the jurisdictions in which the Constituent Entity would otherwise be 


treated as being located have a Tax Treaty in force and its relevant provisions have come into effect.  


200. Two outcomes are possible in this case. First, that the relevant Tax Treaty resolves the dual 


residence (for example, by virtue of a provision similar to Article 4(3) of the OECD Model Tax Convention 


(OECD, 2017[1])). In this case, the GloBE Rules follow the outcome of a treaty. This is so irrespective of 


the type of tiebreaker rule contained in the relevant Tax Treaty (for example, a provision resolving dual 
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residence in favour of the place of effective management, or resolving dual residence by virtue of an 


agreement reached between the two competent authorities). 


201. Second, that the relevant Tax Treaty does not resolve the dual residence (for example, the 


procedure to reach the agreement has not been initiated, no agreement has been reached between the 


competent authorities or where the tiebreaker rule says that the Constituent Entity shall not be treated as 


a resident of either of the jurisdictions for purposes of the treaty). In these cases, Article 10.3.4 (b) applies 


as if there was no applicable Tax Treaty in force.  


No Applicable Tax Treaty in force 


202. Article 10.3.4(b) deals with cases where a Tax Treaty does not apply (whether there is no Tax 


Treaty in force, or because the provisions of the Tax Treaty did not apply or did not resolve the dual 


residence). It provides a cascading set of rules to resolve the location of the Constituent Entity.  


203. The starting point is that Article 10.3.4(b)(i) provides that the Constituent Entity shall be located in 


the jurisdiction where it paid the greater amount of Covered Taxes for the fiscal year. This rule compares 


only the amount of Covered Taxes paid in the jurisdictions where the Constituent Entity would otherwise 


be located. It does not take into account any foreign taxes paid outside those jurisdictions (including 


withholding taxes), including those that have benefited from a foreign tax credit in those jurisdictions. 


Furthermore, Article 10.3.4(b)(i) does not take into account taxes paid in accordance with CFC Tax 


Regime.  


204. Article 10.3.4(b)(i) compares “taxes paid” for the Fiscal Year of the MNE Group. For this purpose, 


“taxes paid” refer to the Covered Taxes that are paid or due to be paid in each jurisdiction for a particular 


Fiscal Year. The information is taken from the tax returns that the Entity files or will file in each jurisdiction. 


Where the taxable year is different to the Fiscal Year, then the amount of taxes should be prorated and 


assigned to the number of months that correspond to the Fiscal Year. For instance, a Constituent Entity 


paid 120 of taxes for the first taxable year and 60 for the second taxable year. The taxable year runs from 


1 July to 30 June. The Fiscal Year equals the calendar year. In this case, the Fiscal Year runs between 


two taxable years. The amount of tax paid for the Fiscal Year is 90 [(120/12)6 + (60/12)6].  


205.  If the amount of Covered Taxes paid in both jurisdictions is the same or zero, then 


Article 10.3.4(b)(ii) provides that the Constituent Entity shall be located where it has the greater amount of 


Substance-based Income Exclusion, computed on an entity basis, in accordance with Article 5.3. This 


subdivision requires a special computation for purposes of determination of the location of the Constituent 


Entity, because ordinarily the computation under Chapter 5 would be on a jurisdiction basis, rather than on 


a standalone entity basis.  


206. If neither of these two criteria resolve the conflict, then Article 10.3.4(b)(iii) provides that the 


Constituent Entity shall be considered as stateless. This is the case unless it is the UPE of the MNE Group, 


in which case it shall be located in the jurisdiction where it was created.  


More than two jurisdictions involved  


207. Article 10.3.4 also applies to cases where a Constituent Entity is considered to be located in more 


than two jurisdictions. First, to the extent that there are tax treaties that apply between the relevant 


jurisdictions, the provisions of those treaties would apply as per paragraph (a). Thereafter, if the issue has 


not been fully resolved by the application of the relevant treaties, then paragraph (b) will apply.  


Article 10.3.5 


208. The tie-breaker rule in Article 10.3.4 can result in locating a Parent Entity in a jurisdiction where it 


would not be subject to apply a Qualified IIR. Under these circumstances, Article 10.3.5 derogates from 
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the outcomes under Article 10.3.4 and allows the other jurisdiction to impose its Qualified IIR on such a 


Parent Entity. Article 10.3.5 does not change the jurisdiction where the Constituent Entity is located for 


purposes of computation of the ETR and Top-up Tax. It only allows the other jurisdiction to apply a Qualified 


IIR.  


209. The operation of Article 10.3.5 may be restricted by the application of a Tax Treaty. Where the 


result of the application of the tiebreaker rule in a Tax Treaty is that the Constituent Entity is resident in 


one jurisdiction, but not resident in the other, then under the terms of that treaty (provisions equivalent to 


Articles 7 or 21 of the OECD Model Tax Convention (OECD, 2017[1])), that second jurisdiction may not be 


permitted to tax the Constituent Entity as its resident, including applying the IIR. Where, the tiebreaker rule 


in the Tax Treaty follows or is similar to Article 4(3) of the 2017 OECD Model Tax Convention (which 


requires an agreement between the competent authorities) such an agreement could provide that it does 


not restrict a jurisdiction from applying a Qualified IIR where the other jurisdiction has not adopted a 


Qualified IIR. Alternatively, if no Competent Authority Agreement has been reached and the Constituent 


Entity is not entitled to any relief or exemption from tax, then nothing restricts the other jurisdiction (under 


the GloBE tiebreaker rule) from applying the GloBE Rules. In this case, such restriction would not apply 


because the Tax Treaty would not be prohibiting the application of the GloBE Rules and therefore, 


Article 10.3.5 still applies.  


Article 10.3.6  


210. Article 10.3.6 refers to the case where an Entity changes its location during a Fiscal Year. In these 


cases, Article 10.3.6 states that it should be located in the jurisdiction of departure for that Fiscal Year. For 


the next Fiscal Year, the Entity would be located in the jurisdiction of arrival. 
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1 The application of the deemed consolidated test is illustrated in the Examples to the Commentary on the 


Model GloBE Rules under Pillar Two: https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-


digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf. 


2 See International Working Group of Sovereign Wealth Funds, Sovereign Wealth Funds: Generally 


Accepted Principles and Practices - “Santiago Principles” (IWG, 2008[8]), October 2008, Annex 1; also 


replicated in 2017 Model Tax Convention (OECD, 2017[1]), Commentary on Article 4, paragraph 8.5 
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Annex A. Safe Harbours: Global Anti-Base 


Erosion Rules (Pillar Two) 


Introduction 


April Public Consultation 


1. A public consultation on the GloBE Implementation Framework was held in April 2022. At that 


public consultation, the Inclusive Framework invited input from stakeholders on the development of 


simplifications and safe harbours. In response to the request for input, stakeholders raised general 


concerns about the complexity of some of the calculations and adjustments to financial income and taxes 


required under the GloBE Rules. In particular, they suggested that the GloBE Rules could impose a 


disproportionate compliance burden on certain MNEs in respect of their operations in high-tax and other 


low-risk jurisdictions. Some noted that these issues were likely to be particularly acute in the initial years 


in which the rules were being introduced as MNEs and tax administrations were coming to terms with the 


operation of the rules. Accordingly, stakeholders called on the Inclusive Framework to develop a set of 


safe harbours, which would relieve MNEs from performing full GloBE calculations for low-risk jurisdictions 


during this initial period. Stakeholders also emphasized that guidance on safe harbours should be 


developed in time for jurisdictions to incorporate safe harbour requirements into their implementing 


legislation and filing requirements and for MNEs to build the necessary systems to collect the appropriate 


data needed for compliance. Stakeholders noted that both safe harbours and simplifications would play an 


important role in reducing compliance and administration costs and improving tax certainty for MNEs. 


Agreed Safe Harbours 


2. Building on the input from this public consultation, the Inclusive Framework has agreed on the 


design of various transitional and permanent safe harbours, as well as a regulatory framework for the 


development of a potential permanent safe harbour as well as a common understanding for a transitional 


penalty relief regime.  


3. The Transitional CbCR Safe Harbour described in Chapter 1 is designed as a short-term 


measure that would effectively exclude an MNE’s operations in certain lower-risk jurisdictions from the 


scope of GloBE in the initial years, thereby providing relief to MNEs in respect of their GloBE compliance 


obligations as they implement the rules. The safe harbour would allow an MNE to avoid undertaking 


detailed GloBE calculations in respect of a jurisdiction if it can demonstrate, based on its qualifying CbCR 


and financial accounting data, that in that jurisdiction it has revenue and income below the de minimis 


threshold (the de minimis test), an ETR that equals or exceeds an agreed rate (the ETR test), or no excess 


profits after excluding routine profits (the routine profits test). The Transitional CbCR Safe Harbour uses 


Revenue and Profit (Loss) before Income Tax from an MNE’s CbC Report and income tax expense from 


an MNE’s financial accounts (after eliminating taxes which are not Covered Taxes and Uncertain Tax 


Positions) to determine whether the MNE’s operations in a jurisdiction meet these tests. MNEs would still 


be required to perform a full Substance-based Income Exclusion (SBIE) calculation to meet the routine 


profits test.  
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4. Chapter 2 sets out a framework for the development of a permanent safe harbour that would 


reduce the number of computations and adjustments an MNE is required to make under the GloBE Rules 


or allow the MNE to undertake alternative calculations to demonstrate that no GloBE tax liability arises with 


respect to a jurisdiction. These Simplified Calculations Safe Harbours would permit the MNE to rely on 


simplified income, revenue, and tax calculations in determining whether it meets the de minimis, routine 


profits or ETR test under the GloBE Rules. The simplified calculations permitted under this safe harbour 


would be set out in Administrative Guidance as agreed and issued by the OECD/G20 Inclusive Framework 


on BEPS (Inclusive Framework) on an ongoing basis. Chapter 3 also sets out the Simplified Calculations 


Safe Harbour that applies to the treatment of Non-Material Constituent Entities.  


5. The QDMTT Safe Harbour described in Chapter 3 is intended to provide a practical solution to 


minimize compliance costs for MNE Groups and administrative burdens for tax authorities that may arise 


from the requirement to undertake separate Top-up Tax calculations in respect of the same Constituent 


Entities under parallel rules. Where an MNE Group qualifies for a QDMTT Safe Harbour, Article 8.2 


excludes the application of the GloBE Rules in other jurisdictions by deeming the Top-up Tax payable 


under the GloBE Rules to be zero. A QDMTT Safe Harbour will therefore allow the MNE Group to 


undertake one computation under the QDMTT and then rely on Article 8.2 of the Model Rules to 


automatically reduce the Top-up Tax to zero in a jurisdiction applying the GloBE Rules, thereby avoiding 


the need to undertake a further calculation under those rules. However, the fact that an MNE Group is not 


required to make the second calculation under the safe harbour may give rise to integrity risks because 


any potential shortfall in the domestic Top-up Tax payable under the QDMTT will not result in additional 


tax being payable under the GloBE Rules. To address this risk, a QDMTT must meet an additional set of 


standards, namely the QDMTT Accounting Standard, the Consistency Standard and the Administration 


Standard, to qualify for the safe harbour.  


6. Chapter 4 contains the Transitional UTPR Safe Harbour, which provides the UPE Jurisdiction 


with relief from the application of the UTPR for fiscal years commencing on or before the end of 2025. 


7. The following chapters set out the criteria that Constituent Entities located in a jurisdiction must 


meet to be eligible for a GloBE Safe Harbour. Where the relevant tax administration of an implementing 


jurisdiction considers that there are specific facts and circumstances that may have materially affected the 


eligibility of the Constituent Entities for the safe harbour, it could challenge the eligibility of such Constituent 


Entities under Article 8.2.2. For example, the relevant tax administration may do so where it considers that 


the information reported in relation to the Transitional CbCR Safe Harbour does not accurately reflect the 


information in the MNE’s Qualified Financial Statements, and further guidance may be developed on the 


circumstances under which Article 8.2.2 (b) may be applied to ensure the reliability and consistency of the 


Qualified CbC Reports for purposes of that safe harbour.   


Future work 


8. While this annex sets out the agreed-upon transitional and permanent safe harbours, there may 


be further opportunities for simplification of the rules, and the Inclusive Framework will continue to explore 


whether other safe harbours and simplifications can be developed at a future time to supplement those 


described in this guidance. 
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Overview 


1. The safe harbour described in this Chapter is designed to provide transitional relief for MNE 


Groups in the initial years during which the GloBE Rules come into effect. This safe harbour seeks to 


ameliorate the immediate compliance difficulties that MNEs will face in building systems to collect the data 


needed for undertaking full GloBE calculations by limiting the circumstances in which an MNE will be 


required to undertake such calculations to a smaller number of higher-risk jurisdictions. The design of the 


safe harbour is focused on bright-line rules that use readily available and easily verifiable data rather than 


1 Transitional CbCR Safe Harbour 


Transitional CbCR Safe Harbour 


1. During the Transition Period, the Top-up Tax in a jurisdiction for a Fiscal Year shall be deemed to 


be zero where: 


a. the MNE Group reports Total Revenue of less than EUR 10 million and Profit (Loss) before 


Income Tax of less than EUR 1 million in such jurisdiction on its Qualified CbC Report for the 


Fiscal Year; or  


b. the MNE Group has a Simplified ETR that is equal to or greater than the Transition Rate in 


such jurisdiction for the Fiscal Year; or 


c. the MNE Group’s Profit (Loss) before Income Tax in such jurisdiction is equal to or less than 


the Substance-based Income Exclusion amount, for constituent entities resident in that 


jurisdiction under the CbCR, as calculated under the GloBE Rules.  


2.  The terms set out above have the following definitions: 


Simplified Covered Taxes is a jurisdiction’s income tax expense as reported on the MNE Group’s 


Qualified Financial Statements, after eliminating any taxes that are not Covered Taxes and uncertain 


tax positions reported in the MNE Group’s Qualified Financial Statements. 


Simplified ETR is calculated by dividing the jurisdiction’s Simplified Covered Taxes by its Profit (Loss) 


before Income Tax as reported on the MNE Group’s Qualified CbC Report. 


Transition Period covers all of the Fiscal Years beginning on or before 31/12/2026 but not including 


a Fiscal Year that ends after 30/6/2028. 


Transition Rate means: 


a. 15% for Fiscal Years beginning in 2023 and 2024; 


b. 16% for Fiscal Years beginning in 2025; and 


c. 17% for Fiscal Years beginning in 2026. 
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seeking to achieve a high degree of precision by undertaking the full GloBE calculations for a jurisdiction. 


The Transitional CbCR Safe Harbour operates through the use of simplified jurisdictional revenue and 


income information contained in an MNE’s Qualified CbC Report, and jurisdictional tax information 


contained in an MNE’s Qualified Financial Statements. It applies to jurisdictions in which Constituent 


Entities of the MNE are located (“Tested Jurisdiction”). The operation of the safe harbour works as follows.  


a. The MNE Group’s Total Revenue and Profit (Loss) before Income Tax for each jurisdiction is 


extracted directly from the Qualified CbC Report. If a Tested Jurisdiction produces revenue and 


income that meet the de minimis test, then the Tested Jurisdiction qualifies for the safe harbour.  


b. The Tested Jurisdiction can also qualify for the safe harbour if its ETR is equal to or greater than 


the Transition Rate. The ETR is calculated using Profit (Loss) before Income Tax data from CbCR 


and the income tax expense reflected in the Qualified Financial Statements. The income tax 


expense used for the ETR test therefore includes deferred items and does not require any 


adjustments under GloBE (such as the allocation of CFC or Main Entity taxes), other than the 


removal of taxes which are not Covered Taxes and Uncertain Tax Positions. 


c. The Tested Jurisdiction can qualify for the Transitional CbCR Safe Harbour if it meets the routine 


profits test. Under this test, an MNE would calculate the jurisdiction’s SBIE in accordance with the 


GloBE Rules (including the Commentary and any Agreed Administrative Guidance) and compare 


that to the jurisdiction’s Profit (Loss) before Income Tax as reported in the MNE’s Qualified CbC 


Report.  If a Tested Jurisdiction’s SBIE amount is equal to or exceeds its Profit (Loss) before 


Income Tax, it means the Tested Jurisdiction is less likely to have Excess Profits on which Top-up 


Tax could be applied, and the Tested Jurisdiction would qualify for the safe harbour.  


2. The Transitional CbCR Safe Harbour applies only where the MNE Group prepares its CbC Report 


using Qualified Financial Statements (discussed further below). Furthermore, the safe harbour does not 


apply in certain cases identified further in this chapter where the CbC Report as a whole does not provide 


a reliable indication of the income of the MNE Group. For example, the safe harbour does not apply where 


the CbC Report does not include all of the information of a Multi-Parented MNE Group. The safe harbour 


is also limited to a transitional period that applies to Fiscal Years beginning on or before 31/12/2026 but 


not including a Fiscal Year that ends after 30/6/2028.  


3. If an MNE Group has not applied the Transitional CbCR Safe Harbour with respect to a jurisdiction 


in a Fiscal Year in which the MNE Group is subject to the GloBE Rules, the MNE Group cannot qualify for 


that safe harbour for that jurisdiction in a subsequent year. Further detail on the operation of the 


Transitional Period, including the application of the transition rules under Article 9.1, is set out below. 


4. To access the safe harbour, the MNE Group would need to comply with the filing requirements in 


the GloBE Information Return that are specific to the Transitional CbCR Safe Harbour. For example, a 


Tested Jurisdiction that would like to apply the routine profits safe harbour would need to include, in its 


GloBE Information Return, the same information for its SBIE calculation that it would otherwise be required 


to include if it performed a full SBIE calculation under Article 5.3 of the GloBE Rules.  


5. The Transitional CbCR Safe Harbour uses CbCR and financial account information as proxies for 


determining whether Tested Jurisdictions are likely to have an ETR that is at or above the minimum rate, 


income and revenue that is less than the de minimis threshold, or income that is equal or less than the 


SBIE amount. Given that they are proxies, the CbCR or financial accounting information may include 


extraneous items that are out of scope from the GloBE Rules (for example, the income of certain Excluded 


Entities). However, once it has been determined that a Tested Jurisdiction meets the ETR test, de minimis 


test or routine profits test, then any Constituent Entity that is located in the qualifying Tested Jurisdiction 


will qualify for the safe harbour in accordance with Article 8.2.    
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Source of information 


Source of Information  


1. The terms set out below have the following definitions: 


Qualified CbC Report means a Country-by-Country Report prepared and filed using Qualified 


Financial Statements.  


Total Revenue means an MNE Group’s Total Revenues in a jurisdiction as reported on its Qualified 


CbC Report. 


Profit (Loss) before Income Tax means an MNE Group’s Profit (Loss) before Income Tax in a 


jurisdiction as reported on its Qualified CbC Report. 


Qualified Financial Statements means: 


a. the accounts used to prepare the Consolidated Financial Statements of the UPE;  


b. separate financial statements of each Constituent Entity provided they are prepared in 


accordance with either an Acceptable Financial Accounting Standard or an Authorised Financial 


Accounting Standard if the information contained in such statements is maintained based on 


that accounting standard and it is reliable; or 


c. in the case of a Constituent Entity that is not included in an MNE Group’s Consolidated Financial 


Statements on a line-by-line basis solely due to size or materiality grounds, the financial 


accounts of that Constituent Entity that are used for preparation of the MNE Group’s CbC 


Report. 


GloBE Income (Loss) and Revenue  


6. The Transitional CbCR Safe Harbour relies on CbCR data as the basis for calculating an MNE’s 


revenue and income on a jurisdictional basis. Because the GloBE Rules and the rules for CbCR have a 


similar scope, it is expected that MNEs that are subject to the GloBE Rules will generally already be 


collecting CbCR information. Furthermore, the rules for identifying Constituent Entities and allocating 


income to a jurisdiction under CbCR are broadly in line with those in the GloBE Rules. On this basis, the 


CbCR serves as a reasonable proxy for excluding these low-risk jurisdictions from the information 


collection and compliance requirements of the GloBE Rules. Allowing a CbCR-based safe harbour is 


expected to provide MNEs with significant compliance savings and a welcome degree of certainty during 


the Transition Period. 


7. The Transitional CbCR Safe Harbour uses the CbC Report as a risk assessment tool to determine 


whether a top-up tax liability is likely to arise in accordance with the GloBE Rules. The CbC Report must 


not be used to compute a GloBE tax liability. If the conditions of the safe harbour are not met, then the 


general rules apply, and any potential liability to Top-up Tax must be computed under the ordinary GloBE 


Rules. This use of the CbC Report is consistent with the Final Report on Action 13.  


Qualified Financial Statements 


8. Concerns as to the variability in the quality of the underlying data used to prepare a CbCR may be 


addressed by limiting an MNE’s qualification for the safe harbour to those cases where the MNE prepares 


a Qualified CbC Report. A Qualified CbC Report is one prepared using Qualified Financial Statements.  
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9. Qualified Financial Statements are defined as the accounts used to prepare the Consolidated 


Financial Statements (CFS) of the UPE or separate financial statements of each Constituent Entity 


provided that such financial statements are prepared in accordance with either an Acceptable Financial 


Accounting Standard or Authorised Financial Accounting Standard and, in the case of separate financial 


statements, the information contained in such statements is maintained based on that accounting standard 


and it is reliable. The latter case is similar to the rule provided in Article 3.1.3 of the Model Rules except 


that it does not require to test whether there are permanent differences of EUR 1 million that arise from 


the application of the standard. 


9.1. Paragraph (a) of the definition of Qualified Financial Statements focuses on the financial accounts 


of the Constituent Entity that are used in the preparation of the CFS (the reporting package); it does not 


further require the preparation of separate financial statements. Paragraph (b) of the definition, on the other 


hand, relies on separate financial statements prepared for Constituent Entities. 


9.2. In the case of a Constituent Entity that was acquired through an acquisition of its Ownership 


Interests, adjustments to the carrying value of the Constituent Entity’s assets and liabilities attributable to 


purchase price accounting (PPA) may be held in the MNE Group’s consolidation accounts, directly 


incorporated into the financial accounts of the Constituent Entity used to prepare the CFS (i.e. the reporting 


package), or in the separate financial statements of the Constituent Entity (where push down of PPA 


adjustments is allowed). In the case of PPA adjustments held in the MNE Group’s consolidation accounts, 


the PPA adjustments are not included in the Constituent Entity’s reporting package but will be made at the 


level of the consolidating Parent Entity. In the latter two cases, the Constituent Entity’s PPA adjustments 


are included in its reporting package, or in its separate financial statements, and therefore no further 


adjustment is necessary at the level of the consolidating Parent Entity. Where the Transitional CbCR Safe 


Harbour does not apply, Article 3.1.2 and the related Commentary requires a Constituent Entity to remove 


the effect of PPA adjustments from the computation of Financial Accounting Net Income or Loss for all 


transactions unless the MNE Group lacks sufficient records to determine the amount of the adjustments in 


respect of a transaction that occurred before 1 December 2021. 


9.3. The Transitional CbCR Safe Harbour does not generally require or permit adjustments to the 


amounts reported in financial accounts or separate financial statements in order for them to be considered 


Qualified Financial Statements. However, a potential for significant distortions exists where the financial 


accounts or separate financial statements of a Constituent Entity are based on financial accounts of a 


Constituent Entity that have incorporated adjustments attributable to PPA. Where the MNE Group allocated 


and incorporated the PPA adjustments into the financial accounts of an acquired Constituent Entity that 


are used in the preparation of the CFS (i.e. the reporting package of the Constituent Entity incorporates 


PPA adjustments) or the separate financial statements of the Constituent Entity, those financial accounts 


or separate financial statements will not be considered Qualified Financial Statements, unless the condition 


in paragraph 17.4 is met and the adjustment required by paragraph 17.5 is made. 


9.4. Consistent reporting condition. The MNE Group has not submitted a CbC Report for a fiscal year 


beginning after 31 December 2022 that was based on the Constituent Entity’s reporting package or 


separate financial statements without the PPA adjustments, except where the Constituent Entity was 


required by law or regulation to change its reporting package or separate financial statements to include 


PPA adjustments. 


9.5. Goodwill impairment adjustment. Any reduction to the Constituent Entity’s income attributable to 


an impairment of goodwill related to transactions entered into after 30 November 2021 must be added 


back to the PBT: 


a. for purposes of applying the routine profits test; and 







292    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


b. for purposes of applying the simplified ETR test, but only if the financial accounts do not also 


have a reversal of deferred tax liability or recognition or increase of a deferred tax asset in 


respect of the impairment of goodwill. 


10. MNE Groups may have Constituent Entities which are included in the scope of GloBE but are not 


included in an MNE Group’s Consolidated Financial Statements on a line-by-line basis solely due to size 


and materiality grounds (see Article 1.2.2 of the GloBE Rules). If the Constituent Entities are not 


consolidated and do not have separate financial statements prepared in accordance with either an 


Acceptable Financial Accounting Standard or an Authorised Financial Accounting Standard, they will not 


meet the requirement set forth under paragraph a or b of the definition of Qualified Financial Statements.  


In this case, paragraph c of the definition of Qualified Financial Statements allows the MNE Group to use 


the same financial accounts of such Constituent Entities that are used to prepare the MNE Group’s CbC 


Report. 


11. Notwithstanding the requirement to use Qualified Financial Statements, it is recognized that there 


may be some significant differences between the determination of jurisdictional revenue and profit under 


CbCR and GloBE. In designing this safe harbour, however, Inclusive Framework members have balanced 


these concerns against the need for simplicity and the preference for safe harbours that use bright line 


rules and are based on existing data. Inclusive Framework members consider these factors to be 


particularly important in the initial years of implementation, when the GloBE Rules are being introduced 


and MNEs and tax administrations are coming to terms with implementation and building the requisite data 


collection and reporting systems. Furthermore, many of the rules for calculating income in CbCR are 


broadly in line with those in the GloBE Rules. Where differences exist, any adjustment to align outcomes 


would generally be one that could go both ways, meaning that such differences do not give rise to a 


systemic risk that undermines the integrity of the GloBE Rules. Reliability risks are also mitigated due to 


the transitional nature of the safe harbour and a buffer on ETR.  


Covered Taxes 


12. As described previously, income is extracted from the Profit (Loss) before Income Tax line of a 


Qualified CbC Report. Although Income Tax Paid (on Cash Basis) and Income Tax Accrued (Current Year) 


are both reported in an MNE’s CbCR, neither of these measures are considered reliable for the purposes 


of the Transitional CbCR Safe Harbour. The measure of taxes the Inclusive Framework has chosen for the 


purposes of the safe harbour is income tax expense as recorded in a Constituent Entity’s financial 


accounts, provided that such Constituent Entity’s income is included in the CbC Report but does not include 


taxes that are not Covered Taxes as described in Article 4.2.2. Income tax expense includes all below-the-


line tax expenses (e.g., the zakat). Using income tax expense from Qualified Financial Statements is not 


necessarily adding another source of data because as described above, the MNE would already have 


used this source of data to prepare its Qualified CbC Report.  


13. Using income tax expense for the Simplified ETR calculation means including deferred taxes in 


the ETR numerator. Including deferred taxes aligns with the design of the GloBE Rules because it 


recognizes the impact of timing differences. The GloBE Rules require making certain adjustments to 


deferred tax expense (i.e., the net movement of deferred tax liabilities and deferred tax assets), which can 


give rise to additional complexity in the determination of the GloBE ETR. However, for the transitional 


period, it is recognized that such adjustments can be disregarded except for uncertain tax positions.   


14. Uncertain tax positions can be material and can overstate a jurisdiction’s ETR in comparison to 


GloBE. Removing uncertain tax positions from the income tax expense does not increase the compliance 


burden of the MNE Group since the income tax expense and uncertain tax positions are recorded in distinct 


line items in an MNE Group’s trial balances that are used to prepare its Qualified Financial Statement and 


accompanying notes. Where the income tax expense includes an adjustment to bring the amount reported 


for a prior year’s income tax expense in line with the final amount of the expense (sometimes referred to 







   293 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  


as a return to provision), the effect of any uncertain tax position reflected in that adjustment must be 


removed. 


Applicable tests 


15. In order to qualify for the Transitional CbCR Safe Harbour, a Tested Jurisdiction needs to pass at 


least one of the following tests: (a) de minimis test; (b) simplified ETR test; or (c) routine profits test. This 


section describes the operation of these tests.  


De minimis test  


16. The De minimis test is similar to the De Minimis Exclusion in Article 5.5 of the GloBE Rules, which 


applies if: 


a. the Average GloBE Revenue of a jurisdiction is less than EUR 10 million; and 


b. the Average GloBE Income is less than EUR 1 million or the jurisdiction has an Average GloBE 


Loss. 


17. In the case of the Transitional CbCR Safe Harbour, the test works in the same way except that it 


only considers Total Revenue and Profit (Loss) before Income Tax of the current year as reflected in the 


CbC Report. This test removes the need to calculate CbCR Revenue and Income over multiple years and 


would extend the benefit of the safe harbour to those MNEs that have previously not been preparing their 


CbC Reports based on sources other than Qualified Financial Statements but have switched to use 


Qualified Financial Statements. Note that the condition in subparagraph (b) is met when the Tested 


Jurisdiction has a loss.  


18. An exclusion to the de minimis test applies in the case of Entities that are Constituent Entities by 


virtue of Article 1.2.2 (b) (i.e., Entities held for sale).  Where the Constituent Entities of an MNE Group in a 


jurisdiction include an Entity held for sale, that jurisdiction cannot rely on the de minimis test where the 


sum of the total Revenue of those Entities when combined with the total CbCR Revenue in that jurisdiction 


(as reported in the MNE’s Qualified CbC Report) equals or exceeds EUR 10 million. This rule operates as 


an exclusion from the de minimis test (rather than an adjustment) that is intended to prevent an MNE Group 


from relying on the de minimis test when it holds Entities in that jurisdiction for sale that have revenues 


that are large enough to have prevented the MNE from relying on the de minimis exclusion if those Entities 


had been included in the consolidation.   


Simplified ETR test 


19. The Simplified ETR test mirrors the mechanics of the GloBE Rules. The MNE Group would need 


to compute the ETR of a jurisdiction by dividing the jurisdiction’s Simplified Covered Taxes by the 


jurisdiction’s Profit (Loss) before Income Tax as reported on the MNE’s Qualified CbC Report. The 


jurisdiction’s Simplified Covered Taxes is the aggregate Simplified Covered Taxes of the Constituent 


Entities resident in that jurisdiction for CbCR purposes.  


20. If the ETR of the jurisdiction is equal to or greater than the Transition Rate, then the Tested 


Jurisdiction would qualify for the safe harbour. If the ETR of the jurisdiction is below the Transition Rate, 


the Tested Jurisdiction would not qualify for the safe harbour and the jurisdictional ETR is disregarded for 


purposes of the provisions of the GloBE Rules. For example, if the ETR of a jurisdiction is 10% based on 


the Transitional CbCR Safe Harbour calculations, then such percentage cannot be used for purposes of 


determining the Top-up Tax Percentage in accordance with Article 5.2.1 of the Model Rules. The MNE 


Group would need to undertake the GloBE calculations or benefit from the simplified calculations under 


the Permanent Safe Harbour. The Transition Rate is different for each of the Fiscal Years in which the 
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Transition CbCR Safe Harbour applies. The Transition Rate is 15% for Fiscal Years beginning in 2023 and 


2024, 16% for Fiscal Years beginning in 2025, and 17% for Fiscal Years beginning in 2026. 


Routine profits test 


21. The routine profits test compares a Tested Jurisdiction’s SBIE amount under the GloBE Rules to 


such jurisdiction’s Profit (Loss) before Income Tax as reported in such MNE’s Qualified CbC Report. If a 


jurisdiction’s SBIE amount equals or exceeds its Profit (Loss) before Income Tax, it means that it is likely 


that little (or no) excess profits arise in such jurisdiction, and the Tested Jurisdiction would qualify for the 


safe harbour. For purpose of the Transitional CbCR Safe Harbour, the SBIE shall be computed in 


accordance with Article 5.3 of the GloBE Rules. The SBIE amount computed for purposes of the routine 


profit test does not take into account the payroll and tangible assets of Entities that are not Constituent 


Entities under the CbCR (e.g., Entities held for Sale) or under GloBE (e.g., Excluded Entities). If the 


Constituent Entity is located in different jurisdictions under CbCR and GloBE, its payroll and tangible assets 


are excluded from the SBIE amount for the routine profit test of both jurisdictions.  


22. A Tested Jurisdiction with a loss or zero profits will not have income that exceeds the routine profits 


amount, and therefore will always meet the routine profits test. It will not be necessary for the MNE to 


calculate the jurisdiction’s SBIE in these circumstances. This outcome mirrors the outcome under Article 


5.1 of the GloBE Rules, where an ETR computation is not necessary if a Tested Jurisdiction does not have 


any Net GloBE Income.  


23. This test would benefit MNE Groups that utilize significant labour or tangible assets by identifying 


jurisdictions with ample substance compared to their profit and excluding such MNE Groups from having 


to perform full GloBE calculations for such jurisdictions.  


Transition Period 


24. The purpose of the Transition Period is to provide relief to MNE Groups in respect of their GloBE 


compliance obligations during the initial years that the rules are being implemented. In practice, it is 


expected that MNE Groups with a Fiscal Year that begins in 2024 will be subject to the IIR in that Fiscal 


Year and the UTPR one year later in the Fiscal Year beginning in 2025. This means that for most MNE 


Groups, the Transition Period will provide three Fiscal Years of compliance relief for the IIR and two Fiscal 


Years of compliance relief for the UTPR. The safe harbour would only apply during the Transitional Period 


(i.e., beginning on or before 31/12/2026 but not including a Fiscal Year that ends after 30/6/2028). At the 


end of the Transition Period, the safe harbour would expire and no longer be available. The Transitional 


CbCR Safe Harbour is available only for a set period of time (as opposed to being available for X years 


after a jurisdiction implements or an MNE becomes subject to the GloBE Rules). This facilitates a 


coordinated application of the GloBE Rules between jurisdictions because MNEs would be subject to the 


same Transition Period regardless of when a jurisdiction introduces the rules.  


25. The policy intent of the Transitional CbCR Safe Harbour is to reduce the compliance burden on 


MNEs during the Transition Period. The safe harbour achieves this by deeming the top-up tax to zero for 


a Fiscal Year for those jurisdictions that are treated as low-risk in accordance with the terms of the safe 


harbour. The benefit and policy intent of the Transitional CbCR Safe Harbour would, however, be 


undermined if the MNE was nevertheless required to perform the full set of GloBE calculations in that 


jurisdiction for other purposes under the GloBE Rules.  An MNE would secure little in the way of compliance 


benefits from the Transitional CbCR Safe Harbour if it was excluded from the need to perform an ETR 


calculation in the current year, but it was required to perform the same calculation in order to accurately 


calculate its GloBE tax liability in a subsequent year. Therefore, during the Fiscal Years in which an MNE 


qualifies for and applies the Transitional CbCR Safe Harbour in a low-risk jurisdiction, the implementing 


jurisdiction should apply the GloBE Rules in such a way that the MNE will not be required to undertake a 
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detailed ETR calculation for that jurisdiction until the first Fiscal Year that the Transitional CbCR Safe 


Harbour no longer applies. This approach will have the following impact on the application of the GloBE 


Rules: 


a. no Top-up Taxes arise in or with respect to a Fiscal Year in which a Tested Jurisdiction benefits 


from the Transitional CbCR Safe Harbour, including Additional Current Top-up Taxes (e.g., as a 


result of applying Article 4.1.5 or from recalculating Top-up Taxes in a subsequent year when the 


GloBE Rules apply to such Tested Jurisdiction);  


b. the Transition Year referred to in Article 9.1.1 would be the first Fiscal Year in which the relevant 


Tested jurisdiction no longer qualifies for or applies the Transitional CbCR Safe Harbour (Transition 


Year, as defined in the GloBE Rules, applies on a jurisdiction-by-jurisdiction basis. For example, if 


an MNE Group operates in two jurisdictions and only one Tested Jurisdiction benefits from the 


Transitional CbCR Safe Harbour, then the Transition Year referred to in this subparagraph would 


apply to only the qualifying Tested Jurisdiction. In the case of an Investment Entity that benefits 


from the Transitional CbCR Safe Harbour, the Transition Year is the first Fiscal Year in which the 


safe harbour does not apply to that Investment Entity. Also, for the purpose of the transition rules, 


the jurisdiction of a JV or JV Subsidiary is treated as a separate jurisdiction from that of other 


Constituent Entities and other JV Groups.);  


c. the transition rule set out in Article 9.1.2 shall continue to apply to the Constituent Entities of that 


jurisdiction during the Fiscal Years in which a Tested Jurisdiction benefits from the Transitional 


CbCR Safe Harbour;  


d. the Transition Year referred to in Article 9.1.3 for a disposing Constituent Entity does not include a 


Fiscal Year in which the Transitional CbCR Safe Harbour applies to the disposing Constituent 


Entity; and 


e. the GloBE Loss Election with respect to a Tested Jurisdiction can be delayed until that Tested 


Jurisdiction ceases to qualify for or apply the Transitional CbCR Safe Harbour (i.e., the election 


has to be made in the first GloBE Information Return that includes the general calculations of the 


jurisdiction). 


26. An MNE that qualifies for the Transitional CbCR Safe Harbour on a jurisdictional basis is still 


subject to the GloBE Rules and the safe harbour does not discharge the MNE Group from complying with 


group-wide GloBE requirements. For example, an MNE Group would still need to prepare and file its GloBE 


Information Return, including the information concerning the application of the Transitional CbCR Safe 


Harbour in a jurisdiction where applicable. The group-wide transitional relief periods described in Article 


9.2 to 9.4 of the GloBE Rules would not be extended as a result of certain Tested Jurisdictions qualifying 


for the Transitional CbCR Safe Harbour.  


27. If an MNE Group has not applied the Transitional CbCR Safe Harbour with respect to a jurisdiction 


in a Fiscal Year in which it is subject to the GloBE Rules, the MNE Group cannot qualify for that safe 


harbour for that jurisdiction in a subsequent year (“once out, always out” approach).  


28. This once out, always out approach does not apply when the MNE Group did not have Constituent 


Entities located in a jurisdiction in a previous Fiscal Year. For instance, an MNE Group is subject to the 


GloBE Rules in year 2023. In that year, the MNE Group has no Constituent Entities located in Jurisdiction 


X. In year 2024, it incorporates a Constituent Entity in that jurisdiction. In this case, the MNE Group could 


still access the Transitional CbCR Safe Harbour with respect to that jurisdiction in year 2024.  


29. If, upon audit, it is determined that the taxpayer did not apply the Transitional CbCR Safe Harbour 


correctly, and a jurisdiction should not have benefited from the Transitional CbCR Safe Harbour for a 


particular Fiscal Year, the GloBE Rules would apply fully for that and any subsequent Fiscal Year. 
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Treatment of Certain Entities and Groups 


Special Rule for Joint Ventures  


 The provisions of the Transitional CbCR Safe Harbour shall apply to the Joint Venture and JV 


Subsidiaries as if they were Constituent Entities of a separate MNE Group, except that the GloBE 


Income or Loss and Total Revenue would be the ones reported in Qualified Financial Statements. 


Special Rule for Tax Neutral UPEs 


 The Transitional CbCR Safe Harbour shall not apply in the UPE jurisdiction where the UPE is 


a Flow-through Entity unless all the Ownership Interests in the UPE are held by Qualified Persons. 


 Subject to paragraph 2, where a UPE is a Flow-through Entity or subject to Deductible Dividend 


Regime, the Profit (Loss) before Income Tax (and any associated taxes) of the UPE shall be reduced 


to the extent where such amount is attributable to or distributed as a result of an Ownership Interest 


held by a Qualified Person.  


 For purposes of paragraphs 2 and 3, a Qualified Person means: 


a.  in respect of a UPE that is a Flow-through Entity, a holder described in Article 7.1.1 (a) to (c) of 


the Model Rules; and 


b. in respect of a UPE that is subject to Deductible Dividend Regime, a holder described in Article 


7.2.1 (a) to (c) of the Model Rules. 


Special Rules for Investment Entities and their Constituent Entity-owners 


 Where an Investment Entity is resident in a jurisdiction for CbCR purposes (the Investment 


Entity Jurisdiction): 


a. subject to paragraph 6 below, the Investment Entity is required to make a separate GloBE 


calculation under Articles 7.4 – 7.6;  


b. the Investment Entity Jurisdiction and the jurisdiction of residence of any Constituent Entity 


Owner may continue to benefit from the Transitional CbCR Safe Harbour; and  


c. the Profit (Loss) before Income Tax and Total Revenue of the Investment Entity (and any 


associated taxes) shall be reflected only in the jurisdictions of its direct Constituent Entity-


owners in proportion to their Ownership Interest. 


 The Investment Entity is not required to make a separate GloBE calculation where an election 


has not been made under Article 7.5 or 7.6 and all the Constituent Entity Owners are resident in the 


Investment Entity Jurisdiction. 


 For the purposes of paragraphs 5 and 6, an Investment Entity includes an Insurance Investment 


Entity. 


Special Rule for Net Unrealised Fair Value Loss 


 A Net Unrealised Fair Value Loss shall be excluded from Profit (Loss) Before Income Tax if that 


loss exceeds EUR 50 million in a jurisdiction.  
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 A Net Unrealised Fair Value Loss means the sum of all losses, as reduced by any gains, which 


arise from changes in fair value of Ownership Interests (except for Portfolio Shareholdings).  


Exclusions 


 The following Constituent Entities, MNE Groups or jurisdictions are excluded from the 


Transitional CbCR Safe Harbour: 


a. Stateless Constituent Entities;   


b. Multi-parented MNE Groups where a single Qualified CbC Report does not include the 


information of the combined groups;  


c. Jurisdictions with Constituent Entities that have elected to be subject to Eligible Distribution Tax 


Systems under Article 7.3; and 


d. Jurisdictions that have not benefited from the Transitional CbCR Safe Harbour in a previous 


Fiscal Year in which the MNE Group is subject to the GloBE Rules, unless the MNE Group did 


not have any Constituent Entities in that jurisdiction in the previous year. 


30. Whether a Constituent Entity qualifies for the Transitional CbCR Safe Harbour depends on in which 


jurisdiction it is located under the GloBE Rules. For example, if a Constituent Entity is resident in a 


qualifying Tested Jurisdiction under the CbC rules, but that Constituent Entity is located in a non-qualifying 


Tested Jurisdiction under the GloBE Rules, that Constituent Entity would not benefit from the Transitional 


CbCR Safe Harbour.   


31. In addition, certain Entities are subject to special GloBE computations. The sections below 


describe the GloBE and CbCR treatment of many of these Entities, as well as their treatment under the 


Transitional CbCR Safe Harbour.  


Entities or sub-groups that are excluded from CbCR 


Joint Ventures and JV Subsidiaries (Article 6.4).  


32. In CbCR, Joint Ventures and JV Subsidiaries are not constituent entities of an MNE group because 


they are reported under the equity method. Under the GloBE Rules, these Entities are treated as 


Constituent Entities and have a special treatment because their GloBE Income or Loss and Adjusted 


Covered Taxes is not blended with the Constituent Entities of the main MNE Group. This means that if a 


Tested Jurisdiction qualifies for the Transitional CbCR Safe Harbour, extending the benefit to Joint 


Ventures and JV Subsidiaries would be inappropriate because the computations were made not taking 


into account such Entities. 


33. However, disallowing access to JVs and JVs Subsidiaries from the Transitional CbCR Safe 


Harbour would seem counter intuitive given the additional difficulties an MNE Group may have in applying 


the GloBE Rules to these Entities owing to the fact that their income, expenses, assets, liabilities and cash 


flows are not consolidated on a line-by-line basis. Therefore, an additional measure is needed to allow JVs 


and JV Subsidiaries access the Transitional CbCR Safe Harbour.  


34. Paragraph 1 of the box above is a special rule that allows Joint Ventures and JV Subsidiaries to 


access the Transitional CbCR Safe Harbour. This rule allows the same rules for the safe harbour to apply 


to the JV and JV Subsidiary except that, instead of computing the GloBE Income or Loss based on CbC 


data, the MNE Group is required to take such information from Qualified Financial Statement data. In other 


respects, the requirements of the safe harbour would remain the same. For example, Covered Taxes will 


be equal to the Simplified Covered Taxes that derives from Qualified Financial Statement data. 


Furthermore, if the JV is a Tax Transparent Entity or subject to a Deductible Dividend Regime (e.g., UPE 
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of a JV Group or a standalone JV), the rules referred below for Flow-through UPEs or UPEs subject to 


Dividend Distribution Regimes would apply.  


35. The safe harbour computations are the same as the general GloBE Rules in the sense that these 


Entities have to be treated as if they were members of a separate MNE Group. For example, if two 


Constituent Entities and a Joint Venture are located in the same jurisdiction, then two separate safe 


harbour computations have to be undertaken. One for the Constituent Entities and the other for the Joint 


Venture.  This includes the computation of the de minimis test where JVs in the jurisdiction would apply a 


de minimis test and CEs in the same jurisdiction would apply a separate de minimis test.  


Entities held for sale (Articles 1.2.2(b) & 1.3.1(a)) 


36. GloBE is broader than CbCR because it also applies to Group Entities that have been excluded 


from the Consolidated Financial Statements on the grounds that they are held for sale (see Articles 1.2.2(b) 


and 1.3.1(a)). Therefore, the income and taxes of Entities held for sale will not be taken into account when 


determining jurisdictional income or ETR under the safe harbour. Where a Tested Jurisdiction qualifies for 


the Transitional CbCR Safe Harbour, the question that arises is whether the Constituent Entities that are 


held for sale should also benefit from that safe harbour notwithstanding the fact that their income and taxes 


are not included in the CbC Report.  


37.  The policy rationale that points towards the use of CbC Reports and Financial Statements as a 


basis for calculating the thresholds under the Transitional CbCR Safe Harbour also points to the conclusion 


that Entities which are held for sale should qualify for the safe harbour where they are located in a GloBE 


Safe harbour jurisdiction. These Entities could be either profitable or loss-making or located in high tax or 


low tax jurisdictions. Therefore, excluding them under the Transitional CbCR Safe Harbour does not 


necessarily give rise to any systemic risk to the integrity of the GloBE Rules. In the case of Entities with 


low tax profits, any risk needs to be balanced against the policy objective of providing transitional relief to 


MNEs to mitigate compliance burdens in the initial years that the rules are being introduced. These 


challenges are particularly acute in the context of Entities held for sale given that they are not included in 


the consolidation.  


Entities and subgroups that qualify for special treatment under GloBE 


Stateless Constituent Entities 


38. Stateless Constituent Entities are subject to separate ETR calculations under GloBE because they 


are not located in a jurisdiction. For example, a Reverse Hybrid Entity is subject to separate GloBE 


calculations because it is not located in a jurisdiction. These Entities are excluded from the Transitional 


CbCR Safe Harbour.  


39. This rule has no practical effect for Tax Transparent Entities whose income is 100% allocated to 


Permanent Establishments or to their Constituent Entity-owners. This is because such Tax Transparent 


Entities would have no GloBE Income or Loss to be tested under the GloBE Rules.  


Minority-Owned Constituent Entities 


40. Minority-Owned Constituent Entities (MOCEs) are subject to a separate jurisdictional ETR 


calculation in accordance with Article 5.6. This means that under GloBE, the MOCEs are separated from 


rest of the Constituent Entities located in the same jurisdiction for purposes of the ETR calculation. In other 


cases, the MOCEs located in a jurisdiction could even be separated into different groups if they belong to 


separate Minority-owned Subgroups.  
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41. MOCEs are constituent entities under CbCR because they are fully consolidated and are reported 


in the jurisdiction where they have their tax residence. However, the concept of a MOCE does not exist in 


CbCR rules and therefore, the difference between CbCR and GloBE is that in GloBE, “normal” Constituent 


Entities and MOCEs located in the same jurisdiction are separated into two or more groups for purposes 


of the ETR calculation. Consistent with the general approach taken to Entities which are held for sale, the 


existence of a MOCE in a jurisdiction should not impact the eligibility of an MNE’s operations in a 


jurisdiction for the Transitional CbCR Safe Harbour. As with Entities held for sale, the MOCE could be 


either profitable or loss-making or high tax or low tax. Therefore, including them within the calculation under 


the Transitional CbCR Safe Harbour does not necessarily give rise to any systemic risk to the integrity of 


the GloBE Rules.  While the income and taxes of the MOCE will be blended with that of other Group 


Entities under the Transitional CbCR Safe Harbour, any risk needs to be balanced against the policy 


objective of providing transitional relief to MNEs in order to mitigate compliance burdens in the initial years 


that the rules are being introduced. Therefore, MOCEs are not subject to a special treatment under the 


Transitional CbCR Safe Harbour, which means that if they are located in a jurisdiction that meet the tests, 


then it should also benefit from the safe harbour.  


Multi-parented MNE Groups (Article 6.5) 


42. Multi-Parented MNE Groups are two or more Groups that have been combined into a single group 


in accordance with the requirements of a Staple Structure or Dual-listed Arrangement as set out in Article 


6.5 of the GloBE Rules. Under these rules, a Multi-parented MNE Group is treated as a single MNE Group 


notwithstanding the separate ownership structure of the different groups.   


43. In most cases, it is expected that such MNE Groups would submit a combined CbC Report for the 


whole Multi-Parented MNE Group based on the same Consolidated Financial Statements used for 


purposes of GloBE. Under these circumstances, it would be appropriate to apply the Transitional CbCR 


Safe Harbour because the CbC Report includes the information of all the Constituent Entities in the Multi-


parented MNE Group.  


44. However, in case where different CbC Reports are submitted for each the Groups that compose 


the Multi-parented MNE Group or where the CbC Report does not include information of one of the Groups 


or Constituent Entities (because, for example, it does not meet the CbCR standards), then it would not be 


appropriate to use the CbC Report for purposes of the Transitional CbCR Safe Harbour. For that reason, 


paragraph 2(b) disallows the application of the safe harbour under these circumstances.   


Tax Neutral UPEs  


45. Paragraphs 2 and 3 deal with UPEs subject to tax neutral regimes. Under the GloBE Rules, flow-


through UPEs are subject to special treatment in accordance with Article 7.1, and UPEs subject to 


Deductible Dividend Regimes are subject to special rules in accordance with Article 7.2. A brief description 


of these regimes and their treatment under the Transitional CbCR Safe Harbour is described in the next 


paragraphs.  


Flow through UPEs (Article 7.1) 


46. Flow-through Entities are subject to special treatment under the GloBE Rules. If a Group Entity is 


a Tax Transparent Entity, its GloBE Income or Loss and Adjusted Covered Taxes (if any) are allocated to 


their Constituent Entity-owners (unless they have previously been attributed to a Permanent 


Establishment). This flow-through treatment does not apply to UPEs because their owners are not 


Constituent Entities of the MNE Group.  Article 7.1 therefore provides an alternative mechanism that allows 


the GloBE Income of the UPE to be reduced by the amount of income that is allocated to its owners 


provided that those owners are subject to tax at a rate of at least 15%. 
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47. Under GloBE, a Flow-through UPE is located in its jurisdiction of creation (see Article 10.3.2(a)). 


However, under CbCR, a Flow-through Entity is a stateless Entity. This means that under CbCR, the 


income of a Flow-through UPE will be reported as stateless, while, under GloBE, the income and taxes of 


a Flow-through UPE would be reported in the jurisdiction where it is created. However, this difference in 


treatment between CbCR and GloBE will not impact GloBE outcomes where Article 7.1 applies to the Flow-


through UPE. 


48. If Article 7.1 applies, and the GloBE Income of the Flow-through UPE is reduced to zero, then 


CbCR and GloBE would match because both systems would exclude the income of the Entity from the 


jurisdiction. In these cases, it is appropriate to apply the Transitional CbCR Safe Harbour to the Entities 


located in the jurisdiction and to exclude the application of the GloBE Rules to the flow-through UPE.  


49. If Article 7.1 does not apply (or not all the income of the Flow-through UPE is reduced to zero in 


accordance with such provision), then the income and taxes recorded for CbCR and GloBE would differ.  


The GloBE Rules would require the income of the flow-through UPE to be added in the jurisdiction, while 


CbCR would treat such income as stateless. Under these circumstances, it is not appropriate to apply the 


Transitional CbCR Safe Harbour to the UPE jurisdiction because the information in the CbC Report would 


not match. For this reason, paragraph 2 disallows the application of the Transitional CbCR Safe Harbour 


in this particular case.  


50. It is not necessary to exclude the jurisdiction of the Flow-through UPE from the Transitional CbCR 


Safe Harbour where all the income (loss) of the Flow-through UPE is attributable to a Permanent 


Establishment, (irrespective of whether such PE is located in the jurisdiction of the Flow-through UPE or a 


third jurisdiction) where the conditions of Article 7.1.1 of the Model Rules are met. This is consistent with 


Article 7.1.4 of the GloBE Rules.  


UPEs subject to Deductible Dividend Regimes (Article 7.2) 


51. Article 7.2 contains a set of rules for UPEs that are subject to Deductible Dividend Regimes. A 


Deductible Dividend Regime is a tax regime designed to yield a single level of taxation on the owners of 


an Entity through the allowance of a deduction from the income of the Entity for distributions of profits to 


the owners. The owners are subject to tax on the dividends and the Entity is subject to tax on the earnings 


that are not distributed.  


52. The objective of Article 7.2 is to avoid understating the ETR of the UPE. This normally happens 


because the tax deduction on the distribution is not considered as an expense for accounting purposes, 


and the taxes paid by the UPE’s ownership-interest holders on such distributions are not considered as 


Covered Taxes because they are not paid by Constituent Entities of the MNE Group. Thus, Article 7.2 


corrects this issue by allowing the MNE to reduce the UPE’s GloBE Income by the amount of the Deductible 


Dividends provided that some conditions are met (e.g., the shareholder is subject to tax on the dividend at 


a nominal rate of at least 15%).  


53. This same problem arises in the context of CbCR because the Profit (Loss) before Income Tax 


reflects accounting profit and not taxable income. Without any adjustments, the MNE would probably be 


forced to undertake full GloBE computations for the UPE jurisdiction because the UPE jurisdiction’s ETR 


would be understated under the Transitional CbCR Safe Harbour as a result of not being able to claim a 


deduction that would otherwise be granted in accordance with Article 7.2. Thus, to avoid this situation, 


paragraph 3 of the box above provides the same deduction that would be otherwise granted under Article 


7.2. This deduction would be made to the Profit (Loss) before Income Tax of the jurisdiction of the UPE.  


54. This benefit would only be available if the conditions of Article 7.2 are met and operates in the 


same way as in the general rules. This includes providing the exact same information that would otherwise 


be provided when applying this rule outside the safe harbour and removing the UPE’s taxes from the safe 


harbour computations in accordance with Article 7.2.2.  
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Entities subject to Eligible Distribution Tax Systems (Article 7.3) 


55. Entities subject to an Eligible Distribution Tax System can be subject to a special treatment under 


Article 7.3 that allows them to recognize a Deemed Distribution Tax in a Fiscal Year for a tax that would 


be paid during a later year (during a four-year period). This means that the tax is recognized in a Fiscal 


Year, but the income tax expense is expected to be reflected in a future Fiscal Year. Article 7.3 is an annual 


election that applies and affects the ETR of all the Constituent Entities of the jurisdiction.  


56. During the Transition Period, in-scope MNE Groups can elect to treat Entities subject to Eligible 


Distribution Tax Systems for the first Fiscal Year in accordance with Article 7.3 (which applies to all 


Constituent Entities in a jurisdiction). In such cases, an MNE would first decide whether to apply the 


Transitional CbCR Safe Harbour to such Constituent Entities. If the Transitional CbCR Safe Harbour is not 


applied, the MNE would decide whether to apply Article 7.3. Once an MNE elects to apply Article 7.3, it 


would then not be eligible to apply the Transitional CbCR Safe Harbour to jurisdictions with Constituent 


Entities subject to Eligible Distribution Tax Systems through the rest of the Transition Period. 


57. If the MNE decides not to apply Article 7.3 for the first Fiscal Year, it can access the Transitional 


CbCR Safe Harbour in a jurisdiction with an Eligible Distribution Tax System under the same conditions 


as for any other jurisdiction.   


Investment Entities and Insurance Investment Entities (Articles 7.4 – 7.6)  


58. Investment Entities (including Insurance Investment Entities) that are not treated as tax 


transparent are subject to special treatment under the GloBE Rules. The default treatment for Investment 


Entities is set out in Article 7.4, where the Investment Entity is required to calculate its ETR separately from 


that of the other CEs located in the same jurisdiction. The GloBE Rules further provide the MNE with two 


alternative methods for treating an Investment Entity’s GloBE Income (Loss) and Adjusted Covered Taxes. 


a. The MNE can elect to treat the Investment Entity as a Tax Transparent Entity where it qualifies for 


that treatment under Article 7.5. This election has the effect of allocating the GloBE Income (Loss) 


and Adjusted Covered Taxes of the Investment Entity to the Constituent Entity-owner; and 


b. the MNE can elect to exclude the GloBE Income (Loss) of the Investment Entity and to include 


distributions made by the Entity to be included in the GloBE Income (Loss) of the Constituent Entity-


owner. If distributions are not made within a four-year period, the MNE is subject to a Top-up Tax 


that results from multiplying the portion of the Undistributed Net GloBE Income by 15%.   


59. Non-tax transparent Investment Entities are not subject to any special treatment under CbCR. 


Their Profit (Loss) before Income Tax must be reported in their jurisdiction of tax residence. In some cases, 


however, Profit (Loss) of the Investment Entity can be reported twice in the CbC Report. This can occur, 


for example, where the CbC Report is not prepared based on consolidated accounts and where the 


accounts of the Constituent Entity-owner report investments in the Investment Entity on mark-to-market 


basis.   


60. In order to address these differences between GloBE and CbCR while correctly accounting for 


Investment Entities under the Transitional CbCR Safe Harbour, the following general approach should be 


taken in the application of the safe harbour: 


a. the Investment Entity is excluded from the benefit of the Transitional CbCR Safe Harbour and the 


MNE Group will apply the ordinary GloBE Rules to determine whether any Top-up Tax arises in 


respect of the GloBE Income of that Investment Entity, subject to the elections under Articles 7.5 


and 7.6; and 


b. the jurisdictions where the Constituent Entity-owner and the Investment Entity are located continue 


to be eligible to apply the safe harbour. If those jurisdictions otherwise qualify for the safe harbour, 
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all the Constituent Entities in that jurisdiction would deem their Top-up Tax to be zero except for 


the Investment Entities that are still subject separate computations. 


61. As part of the Investment Entity’s separate GloBE computation, the Filing Constituent Entity can 


continue to elect to apply the treatment provided under Articles 7.5 or 7.6. This Five-Year Election will be 


carried over to the years in which the Transitional CbCR Safe Harbour no longer applies. The rules 


described in the paragraphs above apply equally to Insurance Investment Entities that apply the rules in 


Articles 7-4 to 7.6.  


62. The general rule above is subject to the following qualifications: 


a. An Investment Entity that does not elect to apply the treatment provided under Articles 7.5 or 7.6. 


is not required to undertake a separate GloBE calculation where the Investment Entity and its 


Constituent Entity-owners are located in the same jurisdiction. 


b. When applying the Transitional CbCR Safe Harbour in the jurisdictions where the Constituent 


Entity-owner and the Investment Entity are located, the jurisdictional Profit (Loss) before Income 


Tax should be adjusted as necessary so that the income and associated taxes of the Investment 


Entity are only taken into account in the owner’s jurisdiction. 


63. The first qualification operates as a simplification in that it avoids the need for an Investment Entity 


to undertake a separate GloBE calculation when the Investment Entity and its owners (and their 


corresponding income and taxes) are recorded in the same jurisdiction for CbCR purposes. The second 


qualification avoids the risk of double counting under CbCR by ensuring that all income reported in the 


CbC Report is recorded only once in the jurisdiction of the owner. In a case where a portion of the 


Ownership Interests of the Investment Entity are held by owners that are not members of the MNE Group, 


the Profit (Loss) before Income Tax attributable to such owners are excluded from the Transitional CbCR 


Safe Harbour computations.   


64. Investment Entities are excluded from the benefit of the Transitional CbCR Safe Harbour and the 


MNE Group applies the ordinary GloBE Rules to determine whether any Top-up Tax arises in respect of 


the GloBE Income of that Investment Entity (except in the case described in paragraph 6 of the box above).  


Accordingly, if an Investment Entity elects to apply Article 7.6 to calculate its GloBE ETR then the MNE 


will still be required to maintain an account for purposes of determining the Undistributed Net GloBE 


Income in accordance with Article 7.6.3 to Article 7.6.5. Any amount that has not been distributed within 


the four-year period during or after the Transition Period (i.e., Undistributed Net GloBE Income for the 


Tested Fiscal Year) would still be subject to a Top-up Tax in accordance with Article 7.6. Furthermore, 


where an Investment Entity makes a distribution to the Constituent Entity-owner after the end of the 


Transition Period, those distributions must be included in the GloBE Income (Loss) of the Constituent 


Entity-owner in accordance with the requirements of that Article. This treatment applies notwithstanding 


that the underlying income of the Investment Entity was reported in a prior year in the jurisdiction of such 


owner as part of the Transitional CbCR Safe Harbour.  


Treatment of Net Unrealised Fair Value Loss 


65. A Net Unrealised Fair Value Loss means all losses, as reduced by any gains, arising from changes 


in fair value of Ownership Interests (except for Portfolio Shareholdings). The loss element includes 


impairment losses and any reversals of impairment. These items are excluded from the GloBE Income or 


Loss computation because these are treated as an Excluded Equity Gain or Loss in accordance with Article 


3.2.1 (c) of the GloBE Rules. To the extent that they are reflected in the Profit (Loss) before Income Tax 


under CbCR, they can cause Profit (Loss) before Income Tax to be underestimated and hence lead to 


distortive effects when applying the Transitional CbCR Safe Harbour tests.  


66. For these reasons, Net Unrealised Fair Value Loss should be excluded from Profit (Loss) before 


Income Tax of a jurisdiction if such amount exceeds EUR 50 million. No adjustment in respect of Net 
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Unrealised Fair Value Loss shall be made if a Tested Jurisdiction reports a Net Unrealised Fair Value Loss 


not exceeding EUR 50 million or a net fair value gain (i.e., when fair value gains and reversals of 


impairments are higher than fair value losses and impairments) with respect to Ownership Interest (except 


for Portfolio Shareholding). To the extent there is a gain (including a reversal of impairment) from changes 


in fair value of an Ownership Interest (except for a Portfolio Shareholding) in a Fiscal Year, such gain may 


offset the loss up to the amount of the loss. For example, if an MNE Group has two investments held in 


Country X and incurs in the same Fiscal Year both an impairment loss of 80 on Investment A and a reversal 


of impairment of 80 on Investment B (impairment loss of 80 suffered in a prior year), there is no Net 


Unrealised Fair Value Loss for the Fiscal Year, as both are included in the Profit (Loss) before Income Tax 


for that Fiscal Year and there is no net loss resulting from the impairment. No adjustment is made to the 


numerator of the ETR calculation (i.e., taxes). 


Additional Guidance on the Transitional CbCR Safe Harbour 


Tested Jurisdictions 


67. The Transitional CbCR Safe Harbour tests are applied based on data from all Entities and PEs 


located in a Tested Jurisdiction. For this purpose, Constituent Entities, stand-alone Joint Ventures, and JV 


Groups that are located in the same jurisdiction are treated as being in separate Tested Jurisdictions. More 


specifically, all Constituent Entities in the jurisdiction are treated as a Tested Jurisdiction, all Entities of the 


same JV Group located in the jurisdiction are treated as being in a Tested Jurisdiction, and each stand-


alone Joint Venture located in the jurisdiction is treated as being in a Tested Jurisdiction. For example, if 


an MNE Group has 10 Constituent Entities and two different JV Groups located in jurisdiction A, then the 


MNE Group would have three Tested Jurisdictions for the purpose of the Transitional CbCR Safe Harbour 


in jurisdiction A – one Tested Jurisdiction for the 10 Constituent Entities, and one Tested Jurisdiction for 


each of the two JV Groups. 


Qualified Financial Statements 


Consistent use of data  


68. All of an Entity/PE’s data that is used in the Transitional CbCR Safe Harbour (e.g. Total Revenue, 


Profit (Loss) before Income Tax (hereinafter referred to as PBT), Income Tax Expense, payroll expense, 


and carrying value of assets) to perform the safe harbour computations must come from the same Qualified 


Financial Statements. In other words, an MNE Group shall use either 1) the accounts used to prepare the 


CFS of the UPE or 2) separate financial statements the Constituent Entity (provided that they meet 


requirements outlined in this document) to populate the underlying data for an Entity/PE in order for the 


Tested Jurisdiction of the Entity/PE to qualify for the Transitional CbCR Safe Harbour. An MNE Group that 


uses data from different sources of Qualified Financial Statements for the same Entity/PE in the safe 


harbour computations will be disqualified from applying the Transitional CbCR Safe Harbour to the Tested 


Jurisdiction in which that Entity/PE is located. 


69. Requiring all of an Entity/PE’s data to come from the same Qualified Financial Statements ensures 


that there will not be distortions due to an asymmetry in the different components of the safe harbour 


computations. For example, a distortion might arise if the Income Tax Expense was taken from separate 


financial statements prepared under a local financial accounting standard and the PBT were taken from 


the financial accounts used to prepare the CFS under a different financial accounting standard. However, 


if the deferred tax component of the income tax expense related to PBT reflected in the Entity’s reporting 


package or separate financial statements is reflected only in the accounting entries that are held at the 


level of the consolidating Parent Entity in the preparation of the CFS (instead of the Entity’s own reporting 
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package or separate financial statements), then the deferred tax expense must be drawn from the 


accounting entries that are held at the level of the consolidating Parent Entity in the preparation of the CFS.  


70. The following examples illustrate the principles of paragraphs 76-77 as they would apply to the 


PPA adjustments that are permitted under paragraphs 17.2-17.5. 


71. Example 1. UPE-X is the UPE of the MNE-X Group, is located in Country X, and owns CE-Y 


located in Country Y. The financial accounts of CE-Y that are used in the preparation of MNE-X’s CFS (the 


reporting package) include both the PPA adjustments that arose in connection with MNE-X’s acquisition 


of the stock of CE-Y in 2019 and the deferred tax expenses related to those PPA adjustments. CE-Y uses 


those financial accounts to determine the amount reported as Total Revenue and PBT in its Qualified CbC 


Report for Jurisdiction Y. In computing its Simplified ETR under the Transitional CbCR Safe Harbour, CE-


Y must take into account the income tax expense as reflected in those financial accounts, which includes 


deferred tax expense (or benefit) related to the PPA adjustments. 


72. Example 2. The facts are the same as Example 1, except that UPE-X records deferred tax expense 


(or benefit) exclusively through accounting entries that are held at the level of the consolidating Parent 


Entity in the preparation of the CFS (i.e. the deferred tax expense (or benefit) is not reflected in CE-Y’s 


financial accounts used to prepare the CFS). In computing its Simplified ETR under the Transitional CbCR 


Safe Harbour, CE-Y must include the deferred tax expense (or benefit) related to the PPA adjustment that 


is reflected in the CFS.  


73. Example 3. The facts are the same as in Example 2, except that CE-Y uses its separate financial 


statements to determine the amount of Revenue and PBT in its Qualified CbC Report for Jurisdiction Y 


and those statements do not include PPA adjustments or deferred taxes related to PPA adjustments. In 


computing its Simplified ETR under the Transitional CbCR Safe Harbour, CE-Y is not permitted to include 


deferred tax expense (or benefit) related to the PPA adjustments that are reflected in the CFS because 


the PPA adjustments are not reflected in the Qualified Financial Statements used to complete the Qualified 


CbC Report. 


74. Other fields in the CbC Report that are not used in the Transitional CbCR Safe Harbour (i.e., 


Income Tax Paid (on Cash Basis), Income Tax Accrued – Current Year, Stated Capital, Accumulated 


Earnings, Number of Employees, Tangible Assets other than Cash and Cash Equivalents) may be 


populated from any source permitted under the Relevant CbC Regulations. Relevant CbC Regulations 


shall mean the CbCR requirements of the UPE jurisdiction or of the surrogate parent entity jurisdiction if a 


CbC Report is filed there and not in the UPE jurisdiction. If the UPE jurisdiction does not have CbC 


requirements and an MNE Group is not required to file a CbC Report in any jurisdiction, Relevant CbC 


Regulations shall mean the OECD BEPS Action 13 Final Report and the OECD Guidance on the 


Implementation of Country-by-Country Reporting. 


75. Further, all data used to perform the safe harbours computations for Entities in a Tested 


Jurisdiction under the Transitional CbCR Safe Harbour must come from the same type of Qualified 


Financial Statements (or the accounts used to prepare those Qualified Financial Statements). In other 


words, an MNE Group shall use either 1) the accounts used to prepare the CFS of the UPE for all Entities 


in the Tested Jurisdiction; or 2) separate financial statements of each Constituent Entity for all Entities in 


the same Tested Jurisdiction provided that they are prepared in accordance with an Acceptable Financial 


Accounting Standard or Authorised Financial Accounting Standard if the information contained in such 


statements is maintained based on that accounting standard and it is reliable. However, if the Constituent 


Entities in a Tested Jurisdiction include Non-Material Constituent Entities (NMCEs) or Permanent 


Establishments (PEs), the safe harbour test data of the NMCEs and PEs can come from any data source 


specifically permitted in the Commentary or under Agreed Administrative Guidance. This data for NMCEs 


and PEs is combined with the data of the other Constituent Entities in the Tested Jurisdiction for purposes 


of performing the safe harbour tests. Failure to use the same type of Qualified Financial Statement to 
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perform safe harbour computations for all Entities in the same Tested Jurisdiction (except for NMCEs and 


PEs) will result in disqualification of that Tested Jurisdiction from the Transitional CbCR Safe Harbour. 


76. Whether a CbC Report is considered a Qualified CbC Report is determined separately for each 


Tested Jurisdiction based on whether it is prepared based on Qualified Financial Statements. 


Consequently, a CbC Report may be considered a Qualified CbC Report with respect to some Tested 


Jurisdictions and not others. For example, Qualified Financial Statements have been consistently used to 


populate the data for Tested Jurisdiction A, and management accounts are used to populate the data for 


Tested Jurisdiction B. Tested Jurisdiction A’s financial data would be considered as Qualified Financial 


Statements for the purpose of the Transitional CbCR Safe Harbour. Tested Jurisdiction B’s financial data 


would not be considered as Qualified Financial Statements for the purpose of the Transitional CbCR Safe 


Harbour, and the Transitional CbCR Safe Harbor could not be applied in Tested Jurisdictions B. 


77. Finally, Qualified Financial Statements can include separate financial statements of a Constituent 


Entity as long as they are prepared in accordance with either an Acceptable Financial Accounting Standard 


or an Authorised Financial Accounting Standard, if the information contained in such statements is 


maintained based on that accounting standard and it is reliable. The MNE Group may have prepared those 


separate financial statements for statutory reporting purposes. However, the definition of Qualified 


Financial Statements does not require that the separate financial statements were prepared for statutory 


reporting purposes or any other regulatory reporting purposes. 


Using different accounting standards 


78. An MNE Group may use different Qualified Financial Statements as the source of data for different 


Tested Jurisdictions in a Qualified CbC Report. 


Adjustments to Qualified Financial Statements 


79. Making adjustments to the data drawn from Qualified Financial Statements in a CbC Report for a 


jurisdiction would disqualify a Tested Jurisdiction from the Transitional CbCR Safe Harbour, regardless of 


whether such adjustments were intended to make CbCR data more consistent with the GloBE Rules. 


Similarly, making such adjustment to any other data in the Qualified Financial Statements used in the 


simplified computations would disqualify those computations under the Transitional CbCR Safe Harbour.   


80. The only exceptions to the prohibition on making adjustments to the data in the Qualified Financial 


Statements are where adjustments are explicitly required in the Commentary or under Agreed 


Administrative Guidance.  


81. For example, assume an MNE Group makes a year-end transfer pricing adjustment which 


increases the income of jurisdiction A by 5,000. This adjustment was reflected in jurisdiction A's local 


statutory account in 2024 but would not be reflected in the Constituent Entities’ financial accounts used to 


prepare the CFS until 2025. The MNE Group uses financial accounts of Constituent Entities used to 


prepare the CFS to prepare its entire CbC Report. Although adding 5,000 of PBT to jurisdiction A’s 2024 


CbC data would make jurisdiction A’s result more accurate both for GloBE purposes and for transfer pricing 


risk assessment purposes, doing so would disqualify the CbC Report for jurisdiction A in 2024 because an 


adjustment was made to the amounts in the Qualified Financial Statements for jurisdiction A. 


82. Furthermore, the information reflected in the Qualified Financial Statements shall not be adjusted 


in the safe harbour computations based on the tax treatment of the transaction. An intra-group payment 


treated as income in the Qualified Financial Statements of the recipient and expense in the Qualified 


Financial Statements of the payer shall be included in Total Revenues and PBT for the purpose of the safe 


harbour computations without further adjustments, irrespective of the treatment of that transaction for tax 


purposes in the jurisdiction of the recipient or the payer and the treatment of that transaction in the CbC 


Report. 
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83. For example, UPE-X owns CE-X. Both UPE-X and CE-X are located in Tested Jurisdiction X. UPE-


X acquires certain preferred shares of CE-X that are treated as debt in UPE-X’s Consolidated Financial 


Statements. For accounting purposes, payments arising under the shares are treated as interest expense 


by CE-X and interest income by UPE-X under UPE-X’s Consolidated Financial Statements. The preferred 


shares are treated as equity for tax purposes in Tested Jurisdiction X. Under its interpretation of the 


applicable CbC guidance, which includes the answer to Question 7.1 in Chapter 2 of the October 2022 


Guidance on the Implementation of Country-by-Country Reporting document, UPE-X excluded the 


payment from its Revenue and PBT in its CbC report because it is treated as a dividend in Tested 


Jurisdiction X. However, because the payment is treated as an expense for CE-X, UPE-X must treat the 


payment as income in determining its Total Revenues and PBT for purposes of the computations under 


the Transitional CbCR Safe Harbour, notwithstanding the treatment in the CbC Report. Failing to include 


such income in computing UPE-X’s Total Revenues and PBT for purposes of the safe harbour 


computations would disqualify Jurisdiction X from the Transitional CbCR Safe Harbour. 


MNE Groups not required to file CbCR 


84. BEPS Action 13 provides an exemption from the general CbC filing requirement for MNE Groups 


with annual consolidated group revenue in the immediately preceding fiscal year of less than EUR 750 


million. The EUR 750 million consolidated revenue threshold in the GloBE Rules, however, uses a two-


out-of-four-years test to reduce volatility. This means that certain Groups that are in scope of the GloBE 


Rules might not be required to file CbC Reports due to this variance in the threshold tests. When the CbCR 


and/or the GloBE thresholds are set in a currency other than Euro, differences in scope might similarly 


arise due to fluctuations in foreign exchange rates. Furthermore, there may be some differences in the 


definition of an Ultimate Parent Entity and some jurisdictions do not require CbC reporting from certain 


entities (e.g., dormant entities or tax-exempt entities). Finally, purely domestic Groups are not required to 


file CbC Reports but an Income Inclusion Rule might in some instances apply to purely domestic Groups 


(see Council Directive (EU) 2022/2523). Preventing MNE Groups that are subject to the GloBE Rules or a 


QDMTT from accessing the Transitional CbCR Safe Harbour solely on grounds that they are not required 


to prepare and file CbC ports would result in unequal treatment for those MNE Groups during the Transition 


Period. 


85. MNE Groups that are in scope of the GloBE Rules but not required to file CbC Reports are still 


eligible for the Transitional CbCR Safe Harbour if they complete section 2.2.1.3(a) of the GloBE Information 


Return using the data from Qualified Financial Statements that would have been reported as Total 


Revenue and PBT in a Qualified CbC Report if the MNE Group were required to file a CbC Report. In such 


situations, references to amounts “as reported in a Qualified CbC Report” shall be interpreted to include 


the amounts that would have been reported in a Qualified CbC Report if the MNE Group were required to 


file a CbC Report in accordance with the CbC requirements in the UPE Jurisdiction (or, if the UPE 


Jurisdiction does not have CbC requirements, the amounts that would have been reported in accordance 


with the OECD BEPS Action 13 Final Report and the OECD Guidance on the Implementation of Country-


by-Country Reporting). 


Qualified Financial Statements for Permanent Establishments 


86. A PE must use its own Qualified Financial Statements to determine the amounts used for purposes 


of the Transitional CbCR Safe Harbour computations in the Tested Jurisdiction if it has them. However, 


given that a PE is a tax and not an accounting concept, PE-specific revenue and profit data is rarely directly 


available from the UPE’s Consolidated Financial Statements or the Main Entity’s local financial accounts. 


If Qualified Financial Statements are not available for a PE, the MNE Group may determine the portion of 


the Main Entity’s Total Revenue and PBT that is attributable to the PE using separate financial statements 


prepared by the Main Entity for the PE for financial reporting, regulatory, tax reporting, or internal 


management control purposes (see OECD BEPS Action 13 Final Report). To the extent a loss arising in a 
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PE is allocated to the PE, a corresponding adjustment must be made to the PBT of the Main Entity to the 


extent necessary to prevent the loss from being double counted. 


Simplified ETR computation 


Covered Taxes on income of PEs, CFCs, and Hybrid Entities 


87. The Simplified ETR test is calculated using PBT data from a Qualified CbC Report and income tax 


expense from the Qualified Financial Statements. Paragraph 9 of the Safe Harbour and Penalty Relief 


document states that the income tax expense used for the Simplified ETR test therefore includes deferred 


items and does not require any adjustments under GloBE (such as the allocation of CFC or Main Entity 


taxes), other than the removal of taxes which are not Covered Taxes and Uncertain Tax Positions.  


88. The income tax expense in the jurisdiction in which the PE is located on the PE’s income must be 


allocated exclusively to the PE’s jurisdiction and can only be included in the Simplified ETR Test for the 


PE jurisdiction. That income tax expense shall not be included in the Simplified ETR Test for the Main 


Entity’s jurisdiction. 


89. In a case where the Transitional CbCR Safe Harbour does not apply in a jurisdiction in which a 


PE, CFC or Hybrid Entity is located, the MNE Group will need to compute the jurisdictional ETR under the 


GloBE Rules and take into account Covered Taxes paid or accrued on its income by the Parent or the 


Main Entity. Taxes paid under a CFC Tax Regime or a taxable branch regime do not need to be allocated 


for purposes of determining the Simplified ETR for the jurisdiction of the Constituent Entity-Owner or Main 


Entity, notwithstanding the fact that part or all of such taxes are also taken into account in the GloBE ETR 


computations of a jurisdiction that includes a CFC, PE or Hybrid Entity. 


Routine Profits Test 


90. MNE Groups shall calculate their SBIE amount for the Transitional CbCR Safe Harbour using the 


same percentage that would be used to calculate their SBIE amount under the GloBE Rules, including 


based on the transitional rates stated under Article 9.2.  For example, for 2024, the Article 5.3.3 rate to be 


used for the routine profits test is 9.8%, and the Article 5.3.4 rate is 7.8%. 


Treatment of hybrid arbitrage arrangements 


91. For the purposes of determining whether a Tested Jurisdiction qualifies for the Transitional CbCR 


Safe Harbour, adjustments must be made to the Tested Jurisdiction’s PBT and income tax expense with 


respect to any Hybrid Arbitrage Arrangements entered into after 15 December 2022. A Hybrid Arbitrage 


Arrangement is (i) a deduction / non-inclusion arrangement; (ii) a duplicate loss arrangement; or (iii) a 


duplicate tax recognition arrangement. 


92. Tested Jurisdiction’s safe harbour calculation must be adjusted by: 


a. excluding any expense or loss arising as a result of a deduction / non-inclusion arrangement or 


duplicate loss arrangement from the Tested Jurisdiction’s PBT; and 


b. excluding any income tax expense arising as a result of a duplicate tax recognition arrangement 


from the Tested Jurisdiction’s income tax expense. 


93. A deduction / non-inclusion arrangement is an arrangement under which one Constituent Entity 


directly or indirectly provides credit or otherwise makes an investment in another Constituent Entity that 


results in an expense or loss in the financial statements of a Constituent Entity to the extent that: 


a. there is no commensurate increase in the revenue or gain in the financial statements of the 


Constituent Entity counterparty; or  
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b. the Constituent Entity counterparty is not reasonably expected over the life of the arrangement to 


have a commensurate increase in its taxable income. 


An arrangement will not be a deduction / non-inclusion arrangement to the extent that the relevant expense 


or loss is solely with respect to Additional Tier One Capital. 


94. A duplicate loss arrangement is an arrangement that results in an expense or loss being included 


in the financial statement of a Constituent Entity to the extent that: 


a. the expense or loss is also being included as an expense or loss in the financial statement of 


another Constituent Entity; or 


b. the arrangement also gives rise to a duplicate amount that is deductible for purposes of determining 


the taxable income of another Constituent Entity in another jurisdiction. 


95. A duplicate tax recognition arrangement is an arrangement that results in more than one 


Constituent Entity including part or all of the same income tax expense in its: 


a. Adjusted Covered Taxes; or 


b. Simplified ETR for purposes of applying the Transitional CbCR Safe Harbour. 


unless such arrangement also results in the income subject to the tax being included in the relevant 


financial statements of each such Constituent Entity. An arrangement will not be a duplicate tax recognition 


arrangement if it arises solely because the Simplified ETR of a Constituent Entity does not require 


adjustments for income tax expenses which would be allocated to another Constituent Entity in determining 


the first Constituent Entity’s Adjusted Covered Taxes. 


96. For the purposes of paragraphs 91 to 96: 


a. the term Constituent Entity includes an Entity treated as a Constituent Entity under the GloBE rules, 


such as a Joint Venture, and any entity with a Qualified Financial Statement that has been taken 


into account for the purposes of the Transitional CbCR Safe Harbour regardless of whether such 


Entities are in the same Tested Jurisdiction; 


b. Financial statements of a Constituent Entity means the financial statements used to calculate that 


Constituent Entity’s GloBE Income or the Qualifying Financial Statements where that entity is 


subject to the Transitional CbCR Safe Harbour; 


c. a Constituent Entity will be considered to have entered into an arrangement after 15 December 


2022 if after that date: 


i. the arrangement is amended or transferred; 


ii. the performance of any rights or obligations under the arrangement differs from the 


performance prior to 15 December 2022 (including where payments are reduced or ceased 


with the effect of increasing the balance of a liability); or 


iii. there is a change in the accounting treatment with respect to the arrangement; 


d. a Constituent Entity will not be considered to have a commensurate increase in its taxable income 


to the extent that: 


i. the amount included in taxable income is offset by a tax attribute, such as a loss 


carryforward or an unused interest carryforward, with respect to which a valuation 


adjustment or accounting recognition adjustment has been made or would have been made 


if the adjustment determination were made without regard to the ability of a Constituent 


Entity to use the tax attribute with respect to any Hybrid Arbitrage Arrangement entered 


into after 15 December 2022; or 


ii. the payment that gives rise to the expense or loss also gives rises to a taxable deduction 


or loss of a Constituent Entity that is located in the same jurisdiction as the Constituent 


Entity counterparty without being included as an expense or loss in determining the PBT 
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for that jurisdiction (including as a result of being an expense or loss in the financial 


statements of Flow-Through Entity which is owned by a Constituent Entity in the jurisdiction 


of the Constituent Entity counterparty); 


e. an arrangement will not be a duplicate loss arrangement under paragraph 94(a) to the extent that 


the amount of the relevant expense is offset against revenue which is included in the financial 


statements of both Constituent Entities; 


f. an arrangement will not be a duplicate loss arrangement under paragraph 94(b) to the extent that 


the amount of the relevant expense is offset against revenue or income which is included in both: 


i. the financial statements of the Constituent Entity including the expense or loss in its 


financial statements; and 


ii. the taxable income of the Constituent Entity claiming the deduction for the relevant expense 


or loss; 


g. an expense or loss will not be considered to be in the financial statement of a Tax Transparent 


Entity to the extent that the expense or loss is included in the financial statements of its Constituent-


Entity owners; and 


h. where a duplicate loss arrangement arises under paragraph 94(a)  and all Constituent Entities 


including the relevant expense or loss in their financial statements are located in the same Tested 


Jurisdiction, an adjustment does not need to be made under paragraph 92(a) with respect to the 


expense or loss in the financial statements of one of the Constituent Entities. 


97. If a jurisdiction is unable to apply the Administrative Guidance contained in paragraphs 91 to 96 


by reference to transactions entered into after 15 December 2022 based on constitutional grounds or other 


superior law that jurisdiction can adopt this Administrative Guidance as if references to ‘15 December 2022’ 


were replaced with ‘18 December 2023’. 
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1. Where an MNE’s operations in a jurisdiction do not meet the requirements of a transitional safe 


harbour, they may still qualify for the terms of a permanent safe harbour. Similar to the Transitional CbCR 


Safe Harbour, qualifying for the permanent safe harbour on a jurisdictional basis does not exempt the MNE 


Group from complying with group-wide GloBE requirements such as the requirement to prepare and file 


its GloBE Information Return. 


2. This chapter describes a framework for a potential Simplified Calculations Safe Harbour.  The 


simplified calculations developed under this framework would be part of a permanent safe harbour that is 


designed to simplify compliance with the GloBE Rules by reducing the number and complexity of 


calculations MNE Groups are required to make, while at the same time ensuring that these simplified 


calculations do not undermine the consistency and transparency of outcomes under the GloBE Rules.  


Section  


2 Permanent Safe Harbour 
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Section 1. Simplified Calculations Safe Harbour Framework 


3. The goal of the Simplified Calculations Safe Harbour is to allow MNE Groups to avoid making 


certain complex GloBE calculations in situations where the calculation could be simplified without altering 


the MNE Group’s GloBE outcomes or otherwise undermining the integrity of the GloBE Rules.  


Agreed Administrative Guidance 


4. The safe harbour as described in this chapter provides a framework for the subsequent 


development of Agreed Administrative Guidance on the use of these Simplified Calculations. Such 


guidance could be released by the Inclusive Framework and incorporated by reference into the Simplified 


Calculations Safe Harbour. The MNE Group would then be able to rely on that safe harbour when filing its 


GloBE Information Return and calculating its ETR on a jurisdictional basis. To access the benefit of the 


Simplified Calculations Safe Harbour, the MNE Group would need to comply with the filing requirements 


that are agreed as part of the Agreed Administrative Guidance for that Safe Harbour. 


5. Basing the safe harbour on simplifications that are agreed through Administrative Guidance: 


Simplified Calculations Safe Harbour 


1. The Top-up Tax (other than Additional Current Top-up Tax) for a jurisdiction shall be deemed 


to be zero for a Fiscal Year when the Tested Jurisdiction has met the requirements of the:  


a. Routine Profits Test; 


b. De Minimis Test; or 


c. Effective Tax Rate Test.  


2. A Constituent Entity may use a Simplified Income Calculation, Simplified Revenue Calculation, 


or a Simplified Tax Calculation for the purposes of determining whether any of these tests are met in 


the Fiscal Year.  


3. A Tested Jurisdiction meets: 


a. the Routine Profits Test if its GloBE Income as determined under the simplified income 


calculation is equal or less than the amount that results from computing the Substance-based 


Income Exclusion for that jurisdiction in accordance with Article 5.3 of the GloBE Rules. 


b. the De Minimis Test if the Average GloBE Revenue of such jurisdiction Income as determined 


under the simplified income calculation is less than EUR 10 million, and the Average GloBE 


Income of that jurisdiction is less than EUR 1 million or has a loss in accordance with Article 5.5 


of the GloBE Rules. 


c. the ETR Test if the Effective Tax Rate of the jurisdiction as determined under the simplified 


income and tax calculation, is at least 15% as determined in accordance with Article 5.1.1 of 


the GloBE Rules. 


4. The Simplified Income Calculation, Simplified Revenue Calculation, and Simplified Tax 


Calculation (together “Simplified Calculations”) are alternative calculations to the GloBE Income or 


Loss, GloBE Revenue and Adjusted Covered Taxes calculations required under the GloBE Rules, 


respectively. These calculations will be provided in Agreed Administrative Guidance where the Inclusive 


Framework on BEPS has determined that adjustment or simplification: 


a. provides for the same final outcomes as those provided under the GloBE Rules; or  


b. does not otherwise undermine the integrity of the GloBE Rules. 







312    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – CONSOLIDATED COMMENTARY TO THE GLOBAL ANTI-BASE EROSION MODEL RULES (2023) © OECD 2024 


  
 


a. protects the integrity of the outcomes under the GloBE Rules by ensuring that these simplifications 


are applied on an agreed and consistent basis; 


b. provides Inclusive Framework members with a degree of flexibility in the design and application of 


the safe harbour by allowing them to add additional simplifications in the future; and 


c. creates an additional element of tax certainty for MNEs that rely on the safe harbour when 


completing their GloBE Information Return and calculating their Top-up Tax liability in each 


implementing jurisdiction.  


6. This approach, however, applies without prejudice to Article 8.3 of the Model Rules which provides 


that the application of Agreed Administrative Guidance is subject to the requirements of domestic law. 


Application of the safe harbour 


7. The Routine Profits, De Minimis and ETR tests set out in the framework for the Simplified 


Calculations Safe Harbour are intended to be the same as those set out in the GloBE Rules: the routine 


profit test mirrors the SBIE amount; the De Minimis Test follows the De Minimis Exclusion; and the ETR 


test is based on the GloBE ETR calculations. Where a Tested Jurisdiction meets the requirements of one 


of these tests, the MNE would be treated as not having any top-up tax liability arising in that jurisdiction.  


8. Where a Tested Jurisdiction qualifies for the Simplified Calculations Safe Harbour, the current top-


up tax will be reduced to zero in accordance with Article 8.2. The application of this safe harbour does not 


reduce to zero any Additional Current Top-up Tax that may arise.   


Routine Profits Test 


9. Similarly, the Routine Profits Test mirrors the SBIE in Article 5.3. Thus, the amount is the same 


that would otherwise be computed under the general GloBE computation, with the only difference being 


that the Simplified Income Calculation will provide for adjustments or simplifications to undertake this test.  


10. In cases where a jurisdiction has a GloBE loss as determined under the Simplified Income 


Calculation, the Routine Profits Test will apply because no profits arise with respect to that jurisdiction. The 


effect of satisfying the routine profit test will be to deem the current Top-up Tax to be zero (i.e., not the 


Additional Top-up Tax including one that arises under Article 4.1.5). Further Agreed Administrative 


Guidance could be developed to allow MNEs to avoid undertaking the full loss computations for purposes 


of determining whether an Article 4.1.5 liability arises.  


De Minimis Test 


11. The De Minimis Test follows the De Minimis Exclusion in Article 5.5. It applies where the Average 


GloBE Revenue of such jurisdiction is less than EUR 10 million, and the Average GloBE Income is less 


than EUR 1 million (including cases where the jurisdiction has a loss). The rules in Article 5.5 are equally 


applicable for purposes of determining such numbers. The only difference is that the Simplified Income 


and Revenue Calculations will provide for adjustments or simplifications to undertake this test.  


ETR Test 


12. The ETR Test follows the GloBE Rules because it requires the jurisdiction ETR to be at least 15%. 


The ETR of the jurisdiction is equal to the sum of Adjusted Covered Taxes of each Constituent Entity 


located in the jurisdiction divided by the Net GloBE Income of the jurisdiction for the fiscal year. As part of 


the permanent safe harbour, the ETR of the jurisdiction can be computed based on the Simplified 


Calculations. 
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Parameters of Simplified Calculations 


13. All the Simplified Calculations developed in Agreed Administrative Guidance would need to meet 


one of the parameters set out in Paragraph 4 of the box above. That is to say the calculations would provide 


for the same outcomes as those contemplated under the Model Rules and Commentary or be based on 


alternative calculations that would not otherwise undermine the integrity of the GloBE Rules.  


Same outcomes under GloBE rules 


14. Under the first parameter, the final outcome of the Simplified Calculations must be the same as 


those provided in the GloBE Rules. This means that the calculations need to serve as a “shortcut” to 


determine whether Top-up Tax liability will arise with respect to a jurisdiction or a Constituent Entity.   


15. For example, the Inclusive Framework could agree on further Administrative Guidance that allows 


an MNE to disregard a particular adjustment to the Financial Accounting Net Income or Loss (FANIL) 


where the adjustment does not change the outcome of the GloBE Rules. Assume that the FANIL includes 


portfolio dividends and the jurisdiction already meets the De Minimis Exclusion without any adjustment. 


Under GloBE, the MNE would be required to determine which of those dividends are excluded from the 


GloBE base, which requires the MNE to determine whether such dividends derive from Short-term Portfolio 


Shareholdings or from Investment Entities subject to Article 7.6. The Administrative Guidance could allow 


the MNE to avoid making this adjustment because even if all the portfolio dividends are excluded, the MNE 


would still comply with the De Minimis Test.  


Outcomes do not undermine integrity of GloBE Rules 


16. Under the second parameter, the calculations need to provide for outcomes that do not otherwise 


undermine the integrity of the GloBE Rules. This standard allows the Inclusive Framework to provide 


alternative calculations for determining GloBE Income or Revenue, or Adjusted Covered Taxes even if 


these calculations would not result in the same outcomes as under the GloBE Rules, as long as they do 


not create an integrity risk to the GloBE Rules. For example, a Simplified Calculation may result in the 


understatement of revenues or GloBE Income, or overstatement of Adjusted Covered Taxes when 


compared to the outcomes that would have occurred if such Constituent Entities had performed the full 


GloBE calculations. Such calculation could still be incorporated into a Simplified Calculation if the reduction 


in compliance burden as a result of the Safe Harbour would sufficiently outweigh the risk of a small loss in 


Top-up Tax liability.  


17. The simplifications agreed through Agreed Administrative Guidance could be developed in 


consultation with the Pillar 2 Business Advisory Group (BAG) and other stakeholders. The focus of this 


work will be targeted at those aspects of income, revenue, and tax calculations that raise the greatest 


compliance concerns. 
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Section 2. Non-material Constituent Entity (NMCE) Simplified Calculations 


Non-material Constituent Entity (NMCE) Simplified Calculations 


1. In order to determine the eligibility for the Simplified Calculations Safe Harbour for a Tested 


Jurisdiction, a Filing Constituent Entity may make an Annual Election to determine the GloBE Income 


or Loss, GloBE Revenue and Adjusted Covered Taxes of a Non-Material Constituent Entity using the 


NMCE Simplified Calculations. 


2. A Non-material Constituent Entity is an Entity, including its Permanent Establishments, that 


is not consolidated on a line-by-line basis in the UPE’s Consolidated Financial Statements solely on 


size or materiality grounds and is considered a Constituent Entity in accordance with Article 1.2.2, 


provided that: 


a. the Consolidated Financial Statements are those that are described in paragraphs (a) or 


(c) of the definition provided under Article 10.1.1; 


b. the Consolidated Financial Statements are externally audited; and 


c. in the case of an Entity with a Total Revenue that exceeds EUR 50 million, its financial 


accounts that are used to complete the CbC Report are prepared in accordance with an 


Acceptable Financial Accounting Standard or an Authorised Financial Accounting 


Standard. 


3. Using the NMCE Simplified Calculations means applying all of the following calculations with 


respect to a Non-material Constituent Entity for purposes of applying the tests under the Permanent 


Safe Harbour: 


a. under the Simplified Income Calculation, the GloBE Income of a Non-Material 


Constituent Entity is equal to the Total Revenue as determined in accordance with the 


Relevant CbC Regulations; 


b. under the Simplified Revenue Calculation, the GloBE Revenue of a Non-Material 


Constituent Entity is equal to its Total Revenue as determined in accordance with the 


Relevant CbC Regulations; and 


c. under the Simplified Tax Calculation, the Adjusted Covered Taxes of a Non-Material 


Constituent Entity is equal to its Income Tax Accrued (Current Year) as determined in 


accordance with the Relevant CbC Regulations. 


4. Relevant CbC Regulations means the Country-by-Country Reporting regulations of the UPE 


Jurisdiction or of the surrogate parent entity jurisdiction if a Country-by-Country Report is not filed in the 


UPE Jurisdiction. If the UPE jurisdiction does not have CbC requirements and an MNE Group is not 


required to file a CbC Report in any jurisdiction, Relevant CbC Regulations shall mean the OECD BEPS 


Action 13 Final Report and the OECD Guidance on the Implementation of Country-by-Country 


Reporting. 


18. The Inclusive Framework agreed on a framework to develop Simplified Income, Revenue and Tax 


calculations as part of the Permanent Safe Harbour, which are alternative calculations to the GloBE Income 


or Loss, GloBE Revenue, and Adjusted Covered Taxes calculations required under the GloBE Rules. In 


this context, the Inclusive Framework agreed to incorporate into the Simplified Calculations Safe Harbour 


the Simplified Income, Revenue, and Tax Calculations for Non-Material Constituent Entities 


(NMCEs).Definition Non-Material Constituent Entity 


19. Under the definition set out in paragraph 2 of the box above, NMCE means an Entity that is 


excluded from the Consolidated Financial Statements solely on size or materiality ground of the Ultimate 
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Parent Entity (UPE) and is considered a Constituent Entity in accordance with Article 1.2.2 of the GloBE 


Rules. Additionally, three additional conditions need to be met so the Constituent Entity is considered a 


NMCE. 


20. The first condition, described in paragraph 2(a) of the box above, is that the UPE has to prepare 


Consolidated Financial Statements as defined by paragraphs (a) and (c) of the Consolidated Financial 


Statements definition in Article 10.1.1. This means that the UPE has to prepare Consolidated Financial 


Statements in accordance with an Acceptable Financial Accounting Standard or an Authorized Financial 


Accounting Standard subject to adjustments to prevent any Material Competitive Distortions. 


21. The definition of an NMCE is not met where the MNE Group has Consolidated Financial 


Statements as defined by paragraphs (b) or (d) of the definition of the Consolidated Financial Statements 


in Article 10.1.1. Consolidated Financial Statements as defined by paragraph (b) of the definition do not 


meet the standards of the NMCE definition because paragraph (b) refers to the financial statements of a 


Main Entity with its foreign Permanent Establishments (i.e. an MNE Group in accordance with Article 1.2.3). 


Therefore, an MNE Group that is composed exclusively of a Main Entity and its Permanent Establishments 


does not have NMCEs and cannot apply the NMCE Simplified Calculations. 


22. Similarly, the Consolidated Financial Statements as defined by paragraph (d) do not meet the 


standards set in the NMCE definition because paragraph (d) is a deeming provision that applies where the 


UPE has not prepared a set of consolidated financial accounts. The NMCE definition requires the existence 


of financial statements that have been consolidated and that have been externally audited to determine 


the non-materiality of the Entity, and therefore, Constituent Entities of an MNE Group that has deemed 


Consolidated Financial Statements cannot meet the definition of NMCE. 


23. The second condition is included in paragraph 2(b) of the box above which requires the 


Consolidated Financial Statements of the MNE Group to be externally audited. This condition requires the 


auditor’s opinion not to contain objections (i.e. qualifications) in relation to the exclusion of the Entity from 


the consolidation perimeter. There is no definition for “external auditor” in the box, however, it is recognized 


that it has to be a legal person or individual with the expertise to undertake the relevant audit tasks. A 


person registered as an auditor under the laws of a jurisdiction is considered as having this expertise. 


24. Lastly, the third condition in paragraph 2(c) of the above states that in the case of an Entity with a 


Total Revenue that exceeds EUR 50 million, the Entity’s financial accounts that are used to fill in the CbC 


Report must be prepared in accordance with an Acceptable Financial Accounting Standard or an 


Authorised Financial Accounting Standard. 


25. Where a Main Entity with a Permanent Establishment (PE) is consolidated on a line-by-line basis, 


then the PE shall not be considered a NMCE irrespective of its size or materiality. On the other hand, if the 


Main Entity is an NMCE then all of its PEs are also considered NMCEs. 


Simplified Income, Revenue and Tax Calculations 


26. The Simplified Calculations for NMCEs provide for an alternative method for determining the 


GloBE Income or Loss, GloBE Revenue, and Adjusted Covered Taxes of such Entities as part of the 


Simplified Calculations Safe Harbour. The election to apply the Simplified Calculations for NMCEs to 


determine the eligibility for the Simplified Calculations Safe Harbour for a jurisdiction is an Annual Election 


that applies on an Entity-by-Entity basis not on a jurisdictional basis. For the purposes of the Simplified 


Calculations Safe Harbour Tests (i.e., De minimis Test, Routine Profit Test and ETR Test), the following 


Simplified Income, Revenue and Tax Calculations shall be undertaken for each NMCE subject to the 


election. 
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27. Under the Simplified Income Calculation, GloBE Income or Loss for an NMCE will be the Total 


Revenue as determined in accordance with the Relevant CbC Regulations.1 Therefore, instead of 


computing the GloBE Income or Loss of an NMCE (i.e. the Financial Accounting Net Income or Loss 


adjusted in accordance with the GloBE Rules), the GloBE Income or Loss of the NMCE will be equal to its 


Total Revenue as determined under the Relevant CbC Regulations. 


28. Under the Simplified Revenue Calculation for an NMCE, the GloBE Revenue is equal to the Total 


Revenue of the Entity as determined under the Relevant CbC Regulations. This means that both the GloBE 


Income and GloBE Revenue will be the same amount in the context of the NMCE Simplified Calculations. 


29. Under the Simplified Tax Calculation, the measure of Adjusted Covered Taxes of NMCEs is the 


Current Year’s Accrued Income Tax as determined under the Relevant CbC Regulations. This means that 


the Simplified Tax Calculation excludes any deferred tax expenses, adjustments for non-current items, and 


provisions for uncertain tax liabilities. 


30. In the case of a PE that is an NMCE, the amount of the GloBE Income, GloBE Revenue, and 


Adjusted Covered Tax is the Total Revenue and Income Tax Accrued as determined under the Relevant 


CbC Regulations with respect to such PE. For example, the total revenue reported in the financial 


statements of an NMCE that is a Main Entity is 100. Under the Relevant CbC Regulations, 60 of such 


revenue is reported in the jurisdiction of the Main Entity and 40 is reported in the jurisdiction of the PE. In 


this case, the GloBE Income and Revenue for the Main Entity is 60, and the GloBE Income and Revenue 


for the PE is 40. 


Relevant CbC Regulations 


31. Paragraph 4 of the box above defines the term Relevant CbC Regulations for purposes of the 


Simplified Calculations for NMCEs. Such term means the Country-by-Country Reporting legislation or 


regulations applicable in the UPE Jurisdiction or in the surrogate parent entity jurisdiction if a Country-by-


Country Report is not filed in the UPE Jurisdiction. If the UPE jurisdiction does not have CbC requirements 


and an MNE Group is not required to file a CbC Report in any jurisdiction, Relevant CbC Regulations shall 


mean the OECD BEPS Action 13 Final Report and the OECD Guidance on the Implementation of Country-


by-Country Reporting. 


Monitoring 


32. The OECD’s CbCR Model Rules are undergoing review as part of the 2020 Review of Country-


by-Country Reporting. The Inclusive Framework will monitor changes to the CbCR Model Rules as they 


relate to Total Revenues and Income Tax Accrued, so that any changes do not give rise to issues which 


may cause the NMCE Simplified Calculations to undermine the integrity of the GloBE Rules. 


33. In addition, the Inclusive Framework will review the methodology used in these Simplified 


Calculations no later than 2028 to evaluate whether in practice these simplified calculations meet the 


conditions of the Permanent Safe Harbour. 


 
1 The OECD CbCR guidance provides for a broad definition of Revenue, which includes: “revenues from sales of 


inventory and properties, services, royalties, interest, premiums and any other amounts”, including any “extraordinary 


income and gains from investment activities”. Revenue excludes dividends received from other Constituent Entities 


and other comprehensive income (e.g., “comprehensive income/earnings, revaluation, and/or unrealized gains 


reflected in net assets and the equity section”). Source: OECD BEPS Action 13 Final Report; OECD Guidance on the 


Implementation of Country-by-Country Reporting. 
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Example 


34. Assuming an MNE Group has two NMCEs located in jurisdiction A and three NMCEs located in 


jurisdiction B. In jurisdiction A, there are no other Constituent Entities other than the NMCEs, while in 


jurisdiction B, there are 50 Constituent Entities which are consolidated on a line-by-line basis in the 


Consolidated Financial Statements. 


35. The MNE Group performs an election for the Simplified Calculations Safe Harbour and decides to 


apply the Simplified Calculations for NMCEs for the Fiscal Year. It decides to apply the Simplified 


Calculations for the two NMCEs located in jurisdiction A, and for only one NMCE in respect of jurisdiction 


B. 


36. As for jurisdiction A, the overall Total Revenue of the two NMCEs is equal to EUR 250,000 and 


the Income Tax Accrued (Current Year), as determined under the Relevant CbC Regulation, is equal to 


EUR 50,000. For the purposes of the ETR test under the Simplified Calculations Safe Harbour, the GloBE 


Income of the jurisdiction is equal to EUR 250,000 and the Adjusted Covered Taxes of the jurisdiction is 


equals to EUR 50,000. The ETR will therefore be 20% test and the Top-up Tax for jurisdiction A will be 


deemed to be zero. 


37. As for Jurisdiction B, the MNE decides to undertake the Simplified Calculations for NMCEs only 


with respect to one NMCE located in jurisdiction B. The 50 Constituent Entities which are consolidated on 


a line-by-line basis, as well as the two NMCEs for which the election is not performed, shall perform regular 


GloBE computations as part of the Simplified Calculations Safe Harbour. These 52 Constituent Entities 


are regular Constituent Entities which are blended together for the purposes of the ETR computation (i.e., 


no MOCEs, no JVs, nor Investment Entities). The aggregate Net GloBE Income and Adjusted Covered 


Taxes computed for these 52 Constituent Entities are EUR 10 million and EUR 1.6 million respectively. 


The Simplified Income and Simplified Tax computed for the NMCE for which the election is performed are 


respectively equal to EUR 100,000 and EUR 10,000. Therefore, the ETR test under the Simplified 


Calculation is equal to 15.94% (i.e., EUR 1,610,000/10,100,000). The ETR test under the Simplified 


Calculations Safe Harbour is met and therefore, the Top-up Tax of jurisdiction B is also deemed to be zero. 
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Introduction  


1. A Qualified Domestic Minimum Top-up Tax (QDMTT) is a domestic minimum tax imposed by a 


jurisdiction on those Constituent Entities of an MNE Group that are resident, or constitute a permanent 


establishment in, that jurisdiction. The QDMTT operates as a Top-up Tax that is calculated in line with the 


jurisdictional ETR calculation under Chapter 5 of the GloBE Rules. Although some features of the QDMTT 


may vary from those provided for under the Model Rules the overall design and outcomes under the 


QDMTT must be consistent with those provided for under the GloBE rules.   


2. The possibility of variations between the QDMTT and the GloBE Rules (such as the ability to apply 


a local financial accounting standard under a QDMTT) means that there may be particular fact patterns 


where the Top-up Tax imposed under the QDMTT is less than the amount that would have been due under 


the GloBE Rules. This possibility of an MNE Group paying less Top-up Tax under a QDMTT than it would 


have incurred under the GloBE Rules, does not, however, give rise to any integrity risks because the credit 


mechanism in Article 5.2 ensures that any shortfall in domestic Top-up Tax payable under the QDMTT will 


simply result in additional tax being payable under the GloBE Rules.  


3. The application of the credit mechanism does require, however, at least two separate Top-up Tax 


calculations in respect of the same jurisdiction: the first calculation, based on the QDMTT legislation in the 


jurisdiction and further calculations based on the GloBE Rules (e.g., under the legislation of the UPE 


Jurisdiction). Inclusive Framework members have observed that the requirement to undertake separate 


Top-up Tax calculations in respect of the same Constituent Entities under parallel rules will result in 


increased compliance costs for MNE Groups and administrative burdens for tax authorities. 


4. The QDMTT Safe Harbour is intended to provide a practical solution to address this issue. Where 


an MNE Group qualifies for a QDMTT Safe Harbour, Article 8.2 excludes the application of the GloBE 


Rules in other jurisdictions by deeming the Top-up Tax payable under the GloBE Rules to be zero. A 


QDMTT Safe Harbour will therefore allow the MNE Group to undertake one computation under the QDMTT 


and then rely on Article 8.2 of the Model Rules to automatically reduce the Top-up Tax to zero in a 


jurisdiction applying the GloBE Rules, thereby avoiding the need to undertake a further calculation under 


those rules. However, the fact that an MNE Group is not required to make the second calculation under 


the safe harbour may give rise to integrity risks because any potential shortfall in the domestic Top-up Tax 


payable under the QDMTT will not result in additional tax being payable under the GloBE Rules.  


5. To address this risk, a QDMTT must meet an additional set of standards to qualify for the safe 


harbour. In particular, and given the ability of a QDMTT to depart from the design of the GloBE Rules, a 


QDMTT that qualifies for a safe harbour must meet following three standards: 


a. the QDMTT Accounting Standard which requires a QDMTT to be computed based on the UPE’s 


Financial Accounting Standard or a Local Financial Accounting Standard subject to certain 


conditions;   


b. the Consistency Standard which requires the QDMTT computations to be the same as the 


computations required under the GloBE Rules except where the Commentary to the QDMTT 


3 QDMTT Safe Harbour 
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definition in Article 10.1 as modified by the Administrative Guidance (hereafter the QDMTT 


Commentary) explicitly requires a QDMTT to depart from the GloBE Rules or where the Inclusive 


Framework decides that an optional variation that departs from the GloBE Rules still meets the 


standard; and  


c. the Administration Standard which requires the QDMTT jurisdiction to meet the requirements of 


an on-going monitoring process similar to the one applicable to jurisdictions implementing the 


GloBE Rules.  


6. The Inclusive Framework will rely on the peer review process to determine whether a QDMTT 


meets these additional standards and thereby qualifies for the safe harbour. Qualification for the safe 


harbour may be determined at the same time the Inclusive Framework undertakes a review of the rules’ 


“qualified” status. These standards will be tested based on the jurisdiction’s QDMTT legislation and how it 


administers the QDMTT and not based on how the QDMTT legislation may apply to particular Group. This 


ensures that the QDMTT Safe Harbour is simple to apply and maximizes taxpayer certainty.  


7. These standards applicable to the safe harbour should not be confused with the requirements for 


qualified status for a QDMTT. The requirements for a minimum tax to be considered a QDMTT are set out 


in the QDMTT Commentary  developed by the Inclusive Framework . The standards set out in this note 


are based on the premise that the minimum tax is already considered a QDMTT. Thus, the minimum tax 


has to be considered first a QDMTT and then tested under these standards to qualify for the safe harbour. 


For example, a minimum tax that takes into account the allocation of cross-border taxes, such that it is not 


in accordance with paragraphs 118.28 to 118.30 of the QDMTT Commentary is not considered a QDMTT, 


and therefore, cannot benefit from the QDMTT Safe Harbour. The standards set out in this note, however, 


do not prejudge whether particular elements of such standards should be required to obtain a QDMTT 


status. Where the Inclusive Framework determines that the same standard should be required for a 


minimum tax to be considered a QDMTT, then this would be reviewed as part of the first stage of the 


QDMTT peer review process that deals with the general QDMTT status rather than the second stage that 


determines whether such QDMTT obtains a safe harbour status. 


Operation of the QDMTT Safe Harbour 


8. Article 8.2.1 of the GloBE Rules states that, at the election of the Filing Constituent Entity, the Top-


up Tax for a jurisdiction shall be deemed to be zero where the Constituent Entities located in this 


jurisdiction, or otherwise subject to that jurisdiction’s QDMTT, are eligible for a GloBE Safe Harbour. The 


Inclusive Framework has agreed to provide for a GloBE Safe Harbour with respect to jurisdictions that 


have implemented a QDMTT that meets the standards described in paragraphs 1 to 5 in the box below. 


Whether a QDMTT meets these standards would be determined by the Inclusive Framework as part of the 


peer review process of the QDMTT.  


9. Jurisdictions implementing the GloBE Rules (i.e., GloBE jurisdictions) shall include mechanisms 


in their law that reduces another jurisdiction’s Top-up Tax to zero where the QDMTT of that jurisdiction 


(i.e., QDMTT jurisdiction) meets the standards described in the box below. The way in which the QDMTT 


Safe Harbour is legislated or introduced in the GloBE jurisdiction depends on the legal structure of the 


GloBE jurisdiction. GloBE jurisdictions must recognize the decision taken by the Inclusive Framework, as 


part of the peer review process, on whether a QDMTT meets the requirements of the QDMTT Safe 


Harbour.   


10. The QDMTT Safe Harbour operates by allowing an MNE Group to make an election to apply the 


QDMTT Safe Harbour for each subgroup or standalone Entity subject to a separate QDMTT calculation. 


For example, three Constituent Entities of the main group, two members of the same JV Group, and one 


Investment Entity subject to Article 7.4 of the GloBE Rules are located in a jurisdiction with a QDMTT that 


meets the standards of the safe harbour. In this case, the Filing Constituent Entity would need to make a 
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separate election for the three Constituent Entities, the two members of the JV Group, and for the 


Investment Entity. 


11. A Filing Constituent Entity can only elect to apply the QDMTT Safe Harbour where the Top-up Tax 


computed under the QDMTT would be treated as “Qualified Domestic Minimum Top-up Tax payable” under 


Article 5.2.3 if the safe harbour did not apply. Therefore, an MNE Group cannot elect to apply the safe 


harbour if its liability under a QDMTT is subject to a challenge or deemed not assessable as described in 


paragraph 20.1 of the Commentary to Article 5.2.3. Such an MNE Group cannot elect to apply the QDMTT 


Safe Harbour for that jurisdiction irrespective of whether such QDMTT meets the standards set out below.  


12. Paragraph 20.1 of the Commentary to Article 5.2.3 provides guidance on the meaning of the term 


“Qualified Domestic Minimum Top-up Tax payable” and identifies cases in which an amount of the QDMTT 


is not payable. If an amount of QDMTT is not payable because it is subject to a challenge or deemed not 


assessable in accordance with paragraph 20.1, then the MNE Group cannot apply the QDMTT Safe 


Harbour for that jurisdiction. For instance, a QDMTT jurisdiction may be prevented or restricted from 


imposing some or all of the Top-up Tax computed under the QDMTT in the circumstances described in 


paragraph 20.1 Although this does not affect the ability of the jurisdiction’s QDMTT to satisfy the 


Consistency Standard, in these cases, the QDMTT Safe Harbour election that relates to such Entities is 


not available for the MNE Group because the QDMTT is not a “Qualified Domestic Minimum Top-up Tax 


payable” with respect to such Entities. 


13. In some cases, the QDMTT of a jurisdiction will meet the standards set out below but the MNE 


Group will not be able to apply the safe harbour with respect to the QDMTT of that jurisdiction because 


such QDMTT might be subject to the Switch-off Rule. The section of this document on Consistency 


Standards explains in detail the operation of the Switch-off Rule. 
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Standards for a QDMTT Safe Harbour 


Standards for a QDMTT Safe Harbour 


1.  A QDMTT complies with the requirements of the QDMTT Safe Harbour if it meets the QDMTT 


Accounting Standard, the Consistency Standard, and the Administration Standard.   


2.  A QDMTT meets the QDMTT Accounting Standard if the QDMTT legislation adopts one of 


the following: 


a. provisions that are equivalent to Articles 3.1.2 and 3.1.3 of the GloBE Model Rules; or  


b. the Local Financial Accounting Standard Rule.  


3. Under the Local Financial Accounting Standard Rule: 


a. the QDMTT shall be computed based on the Local Financial Accounting Standard of the 


QDMTT jurisdiction where all of the Constituent Entities located in that jurisdiction have financial 


accounts based on that standard and:  


i. are required to keep or use such accounts under a domestic corporate or tax law; or 


ii. such financial accounts are subject to an external financial audit; 


b. the Local Financial Accounting Standard is a financial accounting standard permitted or 


required in the QDMTT jurisdiction by the Authorised Accounting Body or pursuant to the 


relevant domestic legislation that is an: 


i. Acceptable Financial Accounting Standard; or 


ii. Authorised Financial Accounting Standard adjusted to prevent Material Competitive 


Distortions; and 


c. in case where not all Constituent Entities located in the jurisdiction meet the requirements of 


subparagraph (a) or the Fiscal Year of such accounts is different to the Fiscal Year of the 


Consolidated Financial Statements of the MNE Group, the QDMTT shall be computed based 


on the provisions that are equivalent to Articles 3.1.2 and 3.1.3 of the GloBE Model Rules. 


4.  A QDMTT meets the Consistency Standard if the computations under the QDMTT are the 


same as the computations required under the GloBE Rules, except where the QDMTT Commentary 


explicitly requires the QDMTT to depart from the GloBE Rules. The Consistency Standard is met 


notwithstanding that the QDMTT: 


a. does not include or has a more limited Substance-based Income Exclusion; 


b. does not include or has a more limited De Minimis Exclusion; or 


c. has a minimum tax rate above 15% for purposes of applying the Top-up Tax Percentage to the 


Profits or Excess Profits for the jurisdiction.   


5. A QDMTT meets the Administration Standard if it meets the requirements provided under the 


ongoing monitoring process applicable to the GloBE Rules.  


The QDMTT Accounting Standard  


14. The GloBE Rules generally require the MNE Group to base its GloBE calculations on the accounts 


used for preparing the Consolidated Financial Statements of the UPE for purposes of computing the GloBE 


Income or Loss of each Constituent Entity (UPE’s Financial Accounting Standard). The definition of a 
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QDMTT under the Model Rules expressly permits, however, that the calculations may be based on a  Local 


Financial Accounting Standard. While recognizing that the option of using a Local Financial Accounting 


Standard is available for purposes of the QDMTT, Inclusive Framework members have noted that this 


creates an additional administrative burden for MNE Groups if they were required to apply the QDMTT 


based on the local standard in cases in which they do not prepare accounts based on such standards.  


15. In these cases, requiring the use of a local accounting standard has the potential to undermine the 


main objective of the QDMTT Safe Harbour which is to reduce the administrative burden of MNE Groups. 


It also creates an integrity risk because if the accounts are prepared solely for purposes of computing the 


income or loss under the QDMTT, such accounts may not be consistent with the accounting standards 


applied by the MNE Group as a whole and may not be subject to an external audit.  


16. To address this concern, the QDMTT Accounting Standard limits the application of the Local 


Financial Accounting Standard by replicating the requirement of Articles 3.1.2 and 3.1.3 of the GloBE 


Rules. This means that the QDMTT calculations would need to be based on the accounts and the financial 


accounting standard used for purposes of the Consolidated Financial Statements of the UPE, except where 


it is not reasonably practicable to use such accounts.  


17. However, the QDMTT Accounting Standard allows for a variation for jurisdictions that want to 


introduce a QDMTT computed in accordance with a Local Financial Accounting Standard. In accordance 


with paragraph 2(b) of the box above, a QDMTT jurisdiction can substitute Articles 3.1.2 and 3.1.3 for a 


special provision referred as the Local Financial Accounting Standard Rule. 


18. The Local Financial Accounting Standard Rule is described in paragraph 3 of the box above. This 


rule requires the QDMTT computations to be based on the Local Financial Accounting Standard of the 


QDMTT jurisdiction where all the Constituent Entities located in that QDMTT jurisdiction are already 


preparing financial accounts based on the local standard. This condition is also met by a Constituent Entity 


if that Constituent Entity’s financial accounting net income or loss is included in a consolidated financial 


statement based on the local standard and has been prepared by another entity in the MNE Group. This 


prevents a QDMTT jurisdiction from requiring the use of the Local Financial Accounting Standard where 


the MNE Group does not prepare financial accounts based on that standard. The objective of this restriction 


is to avoid increasing the compliance costs of MNE Groups by requiring them to create local accounts 


solely for purposes of the QDMTT. Therefore, the QDMTT jurisdiction must require the QDMTT to be 


computed based on the financial accounting standards required under provisions equivalent to Articles 


3.1.2 and 3.1.3 of the GloBE Rules where the Constituent Entities do not prepare financial accounts based 


on the Local Financial Accounting Standard.  


19.  The QDMTT jurisdiction’s legislation must only allow the use of the Local Financial Accounting 


Standard where all the Constituent Entities in the MNE Group located in the QDMTT Jurisdiction meet the 


requirements of paragraph 3 (a). This requirement is applied separately for JV Groups (which includes a 


standalone Joint Venture). Accordingly, the JV Group can itself satisfy the requirements of paragraph 3(a) 


and therefore be subject to the Local Financial Accounting Standard. For example, if all the Constituent 


Entities of an MNE Group located in the jurisdiction meet the requirements of paragraph 3(a) but the MNE 


Group holds an interest in a JV Group in the same jurisdiction which is subject to a different  accounting 


standard, the Local Financial Accounting Standard can be used to calculate the QDMTT for the Constituent 


Entities of the MNE Group but equivalent provisions to Articles 3.1.2 and 3.1.3 will apply to the JV Group. 


Where the conditions of paragraph 3(a) are not met with respect to all the Constituent Entities of the MNE 


Group, or the members of the JV Group, the legislation must require the QDMTT to be computed based 


on provisions equivalent to Articles 3.1.2 and 3.1.3. 


20. In the case of Constituent Entities that are Permanent Establishments, a QDMTT jurisdiction can 


apply the Local Financial Accounting Standard Rule only where the nonresident prepares separate 


financial accounts based on the local standard for a Permanent Establishment located in that jurisdiction. 


This condition is still met where the nonresident produces the relevant financial accounting information 
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based on the local standard for local tax purposes and not a complete set of separate financial accounting 


statements, provided that the information needed for GloBE is available. This is consistent with paragraphs 


186 and 189 of the Commentary to Article 3.4 that states that the starting point to compute the Financial 


Accounting Net Income or Loss of a Permanent Establishment is its financial accounts (if they exist) 


prepared for tax or management purposes. As part of the future work on the allocation of Financial 


Accounting Net Income or Loss between Main Entities and Permanent Establishments, the Inclusive 


Framework will consider the case where the source jurisdiction has a QDMTT that applies the Local 


Financial Accounting Standard Rule in order to determine whether a special allocation rule is needed.  


21.  In some cases, the Fiscal Year of the local accounts can be different to the one of the Consolidated 


Financial Statements which could create a mismatch between the QDMTT computations and the 


computations that would have been required under GloBE. In these situations, the QDMTT jurisdiction 


must require the use of the UPE’s Financial Accounting Standard to ensure consistency between the 


GloBE Rules and the QDMTT. 


22. Where a QDMTT jurisdiction adopts the Local Financial Accounting Standard Rule, it shall require 


the MNE to apply the standard consistently which means that it must require the use of the Local Financial 


Accounting Standard where the conditions are met. The QDMTT legislation must not give the option to 


MNE Groups to choose which standard to use. This addresses the risk of tax planning where an MNE 


Group can choose which Financial Accounting Standard provides a better outcome under the QDMTT.  


23. In order to meet the requirements of the Safe Harbour, the Local Financial Accounting Standard 


must be either an Acceptable Financial Accounting Standard or an Authorised Financial Accounting 


Standard as defined by the GloBE Rules. In the case of local accounts based on an Authorised Financial 


Accounting Standard, these must be adjusted to prevent Material Competitive Distortions in accordance 


with Agreed Administrative Guidance to be developed by the Inclusive Framework.  


24. The definition of Local Financial Accounting Standard of paragraph 3 (b) above includes any 


financial accounting standard that meets the terms of that paragraph. Therefore a QDMTT jurisdiction can 


have more than one Local Financial Accounting Standard where it is permitted or required in the QDMTT 


jurisdiction by the Authorised Accounting Body or pursuant to the relevant domestic legislation. For 


example, the domestic law of a QDMTT jurisdiction may require Entities to prepare separate financial 


statements based on local GAAP and have accounts used in the preparation of Consolidated Financial 


Statements in accordance with IFRS for Entities of large MNE Groups or MNE Groups whose ownership 


interests are traded in a stock exchange. In this situation, in addition to local GAAP, IFRS is considered as 


a Local Financial Accounting Standard in accordance with paragraph 3 (b) of the box above. Where an 


Entity is required to keep or use such accounts under a domestic corporate or tax law but has the choice 


between multiple Local Financial Accounting Standards paragraph 3 (a) (i) will be satisfied.  


25. Where the Constituent Entities located in the jurisdiction prepare financial accounts using more 


than one financial accounting standard, the QDMTT jurisdiction should determine in its QDMTT legislation 


which accounts and financial accounting standard should be used for purposes of the QDMTT 


computations without giving the optionality to the MNE Group (that is, the QDMTT jurisdiction must provide 


a tie-breaker rule to determine which financial accounting standard must be used for the purposes of 


applying the QDMTT). 


26. While this guidance does not include any adjustments for differences between the Constituent 


Entities’ Financial Accounting Net Income or Loss as determined under the Local Financial Accounting 


Standard and as calculated under the UPE’s Financial Accounting Standard, the Inclusive Framework will 


consider providing further guidance on asymmetrical treatment of items of income, expense or transactions 


between different accounting standards and tax rules including those used with respect to the transitional 


and permanent GloBE Safe Harbours.  
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Consistency Standard   


27. In accordance with the QDMTT Commentary a domestic minimum top-up tax is considered as a 


QDMTT when it is computed in accordance with the Model Rules and Commentary and produces the same 


outcomes as those under the GloBE Rules. However, the Commentary goes on to allow or require some 


degree of customization to the QDMTT provided that any variation between QDMTT and the GloBE Rules  


produces equivalent or greater tax liabilities, or does not produce lower tax liabilities on a systematic basis. 


This ability of a jurisdiction to customize a QDMTT means that a QDMTT might not be fully aligned with 


the GloBE Rules. 


28. The objective of the Consistency Standard is to ensure QDMTTs are only eligible for the safe 


harbour when they are aligned with the GloBE Rules, except as explicitly allowed under the safe harbour. 


This ensures that the QDMTT Safe Harbour does not undermine the objective of the GloBE Rules to 


require a minimum level of taxation in each jurisdiction by reference to a common measure.  


29. As a general principle, in order for a QDMTT to be eligible for the safe harbour, it must first meet 


the conditions to be a QDMTT and must comply with the elements of the QDMTT Commentary which 


require the QDMTT to adhere to the Model Rules and Commentary for the IIR and UTPR.2 The fact that a 


QDMTT is subject to a challenge or deemed not assessable as described in paragraph 20.1 of the 


Commentary to Article 5.2.3 does not affect the Consistency Standard. However, in some cases, the 


QDMTT Commentary either requires or allows for certain variations from the GloBE Rules. As described 


in the following paragraphs, these variations can be classified into Mandatory variations and Optional 


variations, and their treatment under the Consistency Standard depends on the type of variation.   


Mandatory variations 


30. In some cases, the QDMTT Commentary explicitly requires the QDMTT to depart from the GloBE 


Rules and requires a different rule (e.g., different computations). These variations need to be included in 


the design of the domestic minimum top-up tax to be considered a QDMTT in the general peer review 


process.  


31. The QDMTT Commentary currently identifies two mandatory variations. The first variation is 


included in paragraphs 118.28 to 118.30 of the QDMTT Commentary and requires the QDMTT not to take 


into account the allocation of cross-border taxes, such as CFC taxes incurred by a Parent Entity or taxes 


incurred by the Main Entity with respect to profits attributable to a PE. The second variation is included in 


paragraph 118.54 of the QDMTT Commentary and requires the QDMTT to be computed using local 


currency where the QDMTT is based on financial statements prepared in accordance with the Local 


Financial Accounting Standard and the local financial statements of all Constituent Entities in that 


jurisdiction are using the local currency.   


32. Given that these variations are a pre-requisite for a domestic minimum top-up tax to be considered 


a QDMTT, the Consistency Standard equally requires such variations as part of the general design of the 


QDMTT. A domestic minimum top-up tax without these variations would not be considered a QDMTT and 


thus, would not meet the minimum requirements of the QDMTT Safe Harbour.  


 
2 The application of the QDMTT Safe Harbour to a QDMTT that uses a Financial Accounting Standard other than the 


one required under the Model Rules and Commentary for the IIR and UTPR is addressed in the QDMTT Accounting 


Standard and not the Consistency Standard. 
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Optional variations 


33. The QDMTT Commentary allows a QDMTT to depart from the GloBE Rules where the variation 


produces functionally equivalent or greater tax liabilities, or does not produce lower tax liabilities on a 


systematic basis. These variations have to be analysed on a case-by-case basis, however the QDMTT 


Commentary also identifies a number of specific cases where the QDMTT jurisdiction has the option to 


depart from the GloBE Rules.  


34. In the case of optional variations, the general principle is that the Consistency Standard will only 


be met where the QDMTT jurisdiction chooses the option that aligns with the outcomes provided for under 


the Model Rules and Commentary for the IIR and UTPR. If the QDMTT jurisdiction chooses an option that 


departs from the Model Rules and Commentary for the IIR and UTPR, the QDMTT will not meet the 


Consistency Standard, unless the Inclusive Framework has agreed that this variation is acceptable and 


that the variation will not prevent the QDMTT from qualifying for the safe harbour.  


35. The Inclusive Framework has agreed that the following list of optional variations that depart from 


the GloBE Rules are acceptable because they will always produce equivalent or greater outcomes: 


a. no, or a more limited, Substance-based Income Exclusion; 


b. no, or a more limited, De Minimis Exclusion; and 


c. a minimum tax rate above 15% for purposes of computing the Top-up Tax Percentage for the 


jurisdiction.   


36. The Inclusive Framework will monitor whether other variations that depart from the GloBE Rules 


can be included in the future on the list above as part of the Consistency Standard. A variation will only be 


considered where it will produce equivalent or greater liabilities in all circumstances, or where an omitted 


rule is not relevant in the jurisdiction implementing the QDMTT and therefore cannot alter the outcomes. 


For example, if the implementing jurisdiction designs a QDMTT that computes its ETR and Top-up Tax on 


an Entity-by-Entity basis and it can demonstrate that this design ensures that such a QDMTT will always 


produce equivalent or greater tax outcomes on a jurisdictional basis then the Inclusive Framework could 


agree to include the design of the QDMTT in the list above. A QDMTT that met these design requirements 


would qualify for the safe harbour provided it met the other requirements set out in this guidance. 


Switch-off Rule 


37. The QDMTT legislation and administrative practice of the QDMTT jurisdiction will be evaluated in 


the peer review process based on the three standards set out in this document. Thus, whether a QDMTT 


meets the requirements of the safe harbour is a jurisdictional evaluation that takes place in the peer review 


process and is not specific to any MNE Group. However, it is recognized that, in some cases, a QDMTT 


jurisdiction could be subject to certain restrictions on imposing the QDMTT with respect to a particular 


Constituent Entity or corporate structure. These limitations could affect the QDMTT jurisdiction’s ability to 


satisfy the Consistency Standard which seems disproportionate because they impact on a small number 


of Entities or particular corporate structures.  


38. To strike the right balance between having a QDMTT Safe Harbour that applies on a jurisdictional 


basis and avoiding that particular restrictions affect the ability of a QDMTT to meet the Consistency 


Standard, the Inclusive Framework agreed that the following cases should not affect a QDMTT from 


meeting the Consistency Standard: 


a. A QDMTT jurisdiction decides not to impose a QDMTT on Flow-through Entities created in its 


jurisdiction.  


b. A QDMTT jurisdiction decides not to impose a QDMTT on Investment Entities subject to Articles 


7.4, 7.5, and 7.6 of the GloBE Rules. 
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c. A QDMTT jurisdiction decides to adopt Article 9.3 in a QDMTT legislation with no limitation (i.e., 


option three of paragraph 118.51 of the QDMTT Commentary). 


d. A QDMTT jurisdiction includes members of a JV Group (which includes Joint Ventures) within the 


scope of the QDMTT but imposes the liability on Constituent Entities of the main group instead of 


directly on the members of the JV Group as permitted under paragraph 118.11 of the QDMTT 


Commentary. 


39.  Where a QDMTT jurisdiction adopts one of the approaches above, it will need to notify the 


Inclusive Framework of the restriction during the peer review process and any such restrictions would be 


determined as part of the agreement that a QDMTT meets the standards of the safe harbour.   


40. In these specific scenarios, the MNE Group will be subject to a Switch-off Rule which prevents the 


MNE Group from applying the safe harbour in relation to either all or, as in examples 5 and 7, a subset of 


Constituent Entities  located or created in the QDMTT jurisdiction and requires the MNE Group to switch 


to the credit method for QDMTT provided under Article 5.2.3 of the GloBE Rules. The following examples 


provide further guidance on the application of the Consistency Standard and the Switch-off Rule.  


Example 1 – Stateless Flow-through Entities  


41. Certain QDMTT jurisdictions may not bring Flow-through Entities within the scope of a QDMTT 


because they are not tax residents in accordance with their Corporate Income Tax Law. Such Entities are 


Stateless Entities under the GloBE Rules unless they are the UPE of the MNE Group or required to apply 


an IIR in accordance with Article 2.1. However, paragraph 118.8.1 of the QDMTT Commentary provides 


QDMTT jurisdictions with the option of imposing a QDMTT, computed on a standalone basis, on these 


Stateless Entities provided that they are created in the QDMTT jurisdiction. Thus, while the general rule is 


that QDMTT jurisdictions are not required to impose a QDMTT on Flow-through Entities that are Stateless 


Entities, the Consistency Standard will remain unaffected regardless of whether a QDMTT jurisdiction 


imposes a QDMTT on such Flow-through Entities. Where the QDMTT does not apply to such Stateless 


Flow-through Entities, the MNE Group will apply the GloBE Rules with respect to all of those Flow-through 


Entities created in a QDMTT jurisdiction. 


Example 2 – Flow through UPEs 


42. As discussed in Example 1, many QDMTT jurisdictions might not impose a QDMTT on Flow-


through Entities because they are not tax residents in accordance with their Corporate Income Tax Law. 


However, in the case of the GloBE Rules, a Flow-through UPE is considered to be located in the jurisdiction 


where it is created and paragraph 118.8.2 of the QDMTT Commentary states that the QDMTT must take 


into account these Entities in the jurisdictional computations even if the QDMTT jurisdiction decides not to 


impose a QDMTT charge directly on these Entities. A QDMTT will meet the Consistency Standard 


irrespective of whether the QDMTT jurisdiction decides to impose the QDMTT charge on these Entities as 


long as these Entities are included in the jurisdictional computations of the QDMTT. In this case, the MNE 


Group will apply the Switch-off Rule with respect to a QDMTT jurisdiction where the UPE Flow-through 


Entity is located if such jurisdiction does not impose a QDMTT charge on these Flow-through Entities. 


Where the QDMTT jurisdiction does not impose a QDMTT charge on Flow-through UPEs, the Switch-off 


Rule must be applied with respect to the jurisdiction where the UPE is located notwithstanding that the 


QDMTT jurisdiction reallocates the Top-up Tax attributable to the Flow-through UPE to other Constituent 


Entities located in the jurisdiction.  


Example 3 – Flow-through Entities that apply the IIR 


43. A Flow-through Entity that is required to apply the IIR is located in the jurisdiction where it is created 


for purposes of Articles 2.1 to 2.3 and related provisions. Following the same rationale as in Example 2, 


paragraph 118.8.3 of the QDMTT Commentary allows a QDMTT jurisdiction to elect whether to impose a 


QDMTT charge on such Entities. The Consistency Standard will remain unaffected irrespective of whether 


a QDMTT jurisdiction decides to impose a QDMTT charge on these Entities as long as these Entities are 
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included in the jurisdictional computations of the QDMTT, in the jurisdiction where they are created. In this 


case, the MNE Group will apply the Switch-off Rule with respect to the QDMTT jurisdiction where the Flow-


through Entity is located if that jurisdiction does not impose a QDMTT charge on these Flow-through 


Entities. Where the QDMTT jurisdiction does not impose a QDMTT charge on Flow-through Entities 


required to apply the IIR, the Switch-off Rule must be applied with respect to the jurisdiction where such 


Flow-through Entity is located notwithstanding that the QDMTT jurisdiction allocates the Top-up Tax 


attributable to these Flow-through Entities to other Constituent Entities located in the jurisdiction.  


Example 4 – MNE Groups in the initial phase of their international activity 


44. Article 9.3 provides a transitional exclusion under the UTPR where MNE Groups are in their initial 


phase of their international activity. This provision is part of the UTPR and does not affect the operation of 


the IIR. Paragraph 118.51 of the QDMTT Commentary provides three options to jurisdictions in relation to 


the adoption of Article 9.3 in their QDMTT legislation. Option one allows the jurisdiction not to adopt Article 


9.3 in their QDMTT legislation. Option two allows the jurisdiction to adopt Article 9.3 limited to cases where 


a Qualified IIR does not apply. Option three allows the jurisdiction to adopt Article 9.3 without the limitations 


in Option two. The Consistency Standard will be met regardless of which of these three options the QDMTT 


jurisdiction chooses. In this case, the MNE Group that applies Article 9.3 to a QDMTT will apply the Switch-


off Rule with respect to all of its Constituent Entities located in a QDMTT jurisdiction where that jurisdiction 


has adopted option three. However, the Switch-off Rule will not apply if the QDMTT jurisdiction has adopted 


options one or two.    


Example 5 – Investment Entities 


45. A QDMTT jurisdiction may decide not to impose a QDMTT on Investment Entities subject to Article 


7.4, 7.5 or 7.6 located in their jurisdiction because its tax system is designed to preserve the tax neutrality 


of these Entities. In these cases, the QDMTT will still meet the Consistency Standard notwithstanding it is 


not imposed on these Investment Entities. The MNE Group will apply the Switch-off Rule with respect to 


these Investment Entities because the QDMTT does not apply to these Investment Entities.  


Example 6 – Constituent Entities that are not wholly owned 


46. Paragraph 118.10 of the QDMTT Commentary states that a QDMTT should be imposed on 100% 


of the Jurisdictional Top-up, Tax which will allow that jurisdiction’s Top-up Tax to be reduced to zero under 


the GloBE Rules. Alternatively, paragraph 118.10 gives the option to QDMTT jurisdictions to turn off their 


QDMTT where not all the Constituent Entities of the jurisdiction are 100% owned by the UPE or a POPE 


for the entire Fiscal Year. In this case, a QDMTT will meet the Consistency Standard only where the 


QDMTT is imposed on 100% of the Jurisdictional Top-up Tax notwithstanding the UPE or POPE’s 


ownership interests in the Constituent Entities. In other words, jurisdictions that take advantage of the 


option to exclude partially-owned Entities from their QDMTT will not meet the Consistency Standard and 


will therefore not qualify for the Safe Harbour. In this last case, the Switch-off Rule is not relevant because 


the QDMTT did not qualify for the Safe Harbour.  


Example 7 – Joint Ventures 


47. Paragraphs 118.8 and 118.10 of the QDMTT Commentary state that a QDMTT jurisdiction has the 


option not to apply the QDMTT to MNE Groups that have a member of a JV Group (which includes a Joint 


Venture) located in the jurisdiction. The Consistency Standard will only be met in cases where the QDMTT 


jurisdiction decides to apply the QDMTT to MNE Groups that have a member of a JV Group located in 


such jurisdiction. The Consistency Standard will remain unaffected regardless of whether the liability for 


the QDMTT charge is imposed on the members of a JV Group or a Constituent Entity of the main group 


located in the same jurisdiction as permitted by paragraph 118.11 of the QDMTT Commentary. However, 


the MNE Group is subject to the Switch-off Rule with respect to the members of the JV Group where a 


QDMTT jurisdiction includes members of a JV Group within the scope of the QDMTT but imposes the 


liability on Constituent Entities of the main group instead of directly on the members of the JV Group. Note 
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that the Switch-off Rule is not relevant where a QDMTT jurisdiction decides not to include Joint Ventures 


and JV Subsidiaries within the scope of the QDMTT because the QDMTT will not meet the Consistency 


Standard and therefore will not qualify for the safe harbour.   


Example 8 – Adjustments to GloBE Income 


48. Paragraph 118.21 of the QDMTT Commentary states that jurisdictions have the option not to 


include all the adjustments in Chapter 3 where those adjustments are not relevant for their domestic tax 


system. As an example, this paragraph says that a QDMTT jurisdiction that follows the accounting 


treatment of stock-based compensation has the option not to include in its QDMTT the adjustment required 


by Article 3.2.2 of the Model Rules. A QDMTT will not meet the Consistency Standard where the QDMTT 


legislation does not include all the adjustments required in Chapter 3. However, many of these adjustments 


could be included in the list in paragraph 35 above in the future if the Inclusive Framework determines that 


they produce equivalent or greater outcomes. In the case where the Consistency Standard is not met and 


the QDMTT does not qualify for the Safe Harbour, the Switch-off Rule is not relevant. 


Example 9 - Eligible Distribution Tax Systems 


49. Eligible Distribution Tax Systems are subject to special rules in accordance with Article 7.3 of the 


GloBE Rules. These tax systems are those that were in force on or before 1 July 2021. Paragraph 118.40.2 


of the QDMTT Commentary says that a jurisdiction with an Eligible Distribution Tax System shall include 


Article 7.3 in their QDMTT legislation. It further states that a QDMTT jurisdiction that does not have an 


Eligible Distribution Tax System by 1 July 2021 is not required to have this provision in their QDMTT 


legislation because it will not have any effect. In the case of a jurisdiction without an Eligible Distribution 


Tax System, the Consistency Standard will remain unaffected regardless of whether a QDMTT jurisdiction 


incorporates this provision into their QDMTT legislation. The Switch-off Rule is not applicable in this case 


because it is not included in the list of cases where such rule applies. 


The Administration Standard  


50. The QDMTT Safe Harbour eliminates the need to make the calculations in the GloBE jurisdiction 


and the GloBE jurisdiction will instead rely on the calculations in the QDMTT jurisdiction to ensure that the 


MNE Group is subject to the minimum level of taxation in the QDMTT jurisdiction. In this context, the 


Administration Standard ensures that the administration of the QDMTT is the same as the one that would 


have applied under qualified GloBE Rules of another jurisdiction.  


51. The Administration Standard requires a QDMTT jurisdiction that benefits from a Safe Harbour to 


be subject to the same ongoing monitoring process as the GloBE Rules. This is because all implementing 


jurisdictions will be reducing the QDMTT jurisdiction’s Top-up Tax to zero and therefore, relying on the 


effective application of the rules in the QDMTT jurisdiction. The ongoing monitoring process will include a 


review of the information collection and reporting requirements under the QDMTT to ensure that they are 


consistent with the equivalent requirements under the GloBE Rules and the approach set out in the GloBE 


Information Return. As an exception, a jurisdiction that has introduced a QDMTT which qualifies for the 


QDMTT Safe Harbour may choose not to apply the simplified jurisdictional reporting framework  provided 


in the GloBE Information Return:  


a. when Top-up Tax arises under the QDMTT (even if that Top-up Tax does not need to be allocated 


among Constituent Entities); or 


b. where the financial information used for the purposes of the QDMTT Safe Harbour is already 


reported at the Constituent Entity level and the compliance rules in the jurisdiction require taxable 


entities to file information returns or tax returns for each entity for local tax purposes.  


In this case the jurisdiction applying the QDMTT may require the MNE Group to report adjustments to 


GloBE Income or Loss and Adjusted Covered Taxes for each local Constituent Entity on a separate entity 
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basis (including separate reporting of the additions and reductions for each adjustment) in accordance with 


the accounting standard used under the QDMTT.  


Peer Review Process for a QDMTT Safe Harbour 


52. A Peer Review Process will determine whether a minimum tax can be considered a QDMTT. The 


Peer Review Process is still to be developed under the GloBE Implementation Framework. However, this 


Peer Review Process will also incorporate a transitional and permanent review processes to determine 


whether a QDMTT meets the standards of the QDMTT Safe Harbour. 


53. The first question to be answered by the Peer Review Process is whether a minimum tax meets 


the criteria to be considered a QDMTT. This determination would be based on the Agreed Administrative 


Guidance on the QDMTT published in February 2023 and further guidance to be developed by the Inclusive 


Framework.  


54. If the minimum tax meets the criteria of the QDMTT, then the next step in the Peer Review Process 


would be to determine whether such QDMTT meets the standards of the QDMTT Safe Harbour. This 


analysis would be based on the criteria set out by this document. Thus, a QDMTT would need to meet the 


Accounting Standard, the Consistency Standard, and the Administration Standard in order to benefit from 


the safe harbour.  


55. Finally, the QDMTT should meet the general requirements of the QDMTT and the standards of the 


QDMTT Safe Harbour where a jurisdiction computes its QDMTT in accordance with the legislation 


applicable to its Qualified IIR or Qualified UTPR subject to the mandatory variations identified in paragraph 


31 above. This will reduce the complexity and length of the legislation which will also facilitate the peer 


review process. Further guidance on how this review will be undertaken would be provided by the Inclusive 


Framework as part of the work on the peer review process. 
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Transitional UTPR Safe Harbour 


1. The UTPR Top-up Tax Amount calculated for the UPE Jurisdiction shall be deemed to be zero 


for each Fiscal Year during the Transition Period if the UPE Jurisdiction has a corporate income tax that 


applies at a rate of at least 20 percent. 


2. Transition Period means the Fiscal Years which run no longer than 12 months that begin on or 


before 31 December 2025 and end before 31 December 2026. 


1. The UTPR is designed to operate as a backstop to the IIR by encouraging jurisdictions to adopt 


the GloBE rules and MNEs to structure their group holdings in a way that brings their operations within the 


charge of the IIR.  However, the operation of the rule order under GloBE rules means that the UTPR 


effectively operates as the primary mechanism for imposing top-up tax in the UPE jurisdiction where that 


jurisdiction has not introduced a Qualified Domestic Minimum Top-up Tax (QDMTT). MNE Groups that are 


exposed to the potential application of the UTPR in the UPE jurisdiction have limited ability to change their 


ownership structure to bring the UPE’s profits within the scope of an IIR.  The UTPR can also be expected 


to apply with more frequency in the first years of operation of the GloBE Rules as jurisdictions complete 


the process of introducing qualified rules, including QDMTTs.  


2. Applying the UTPR to the UPE Jurisdiction before jurisdictions have sufficient time to get their 


QDMTT in place is undesirable for several reasons. First, the Top-up Tax allocated to jurisdictions under 


the UTPR will often be disproportionate to the profit arising in those jurisdictions. Many MNE Groups will 


have a significant portion of their operations and profits in the UPE Jurisdiction and smaller operations in 


other jurisdictions. Second, there are more possibilities for disputes to arise under the UTPR because it 


relies on more information and a higher degree of co-ordination than the IIR. Implementation and 


coordination of the UTPR will benefit from a proven dispute prevention and resolution mechanism and 


possibly an advance certainty mechanism. 


3. An MNE Group can avoid application of the UTPR in jurisdictions other than the UPE Jurisdiction 


by transferring ownership of those operations into a foreign holding company that is subject to a qualified 


IIR. However, as a practical matter, many MNEs will not be able to invert their holding structure to avoid 


application of the UTPR in the UPE Jurisdiction. The inability of the UPE to structure out of the UTPR 


means that low-taxed profits in the UPE Jurisdiction will be subject to the UTPR unless the UPE Jurisdiction 


makes changes to its existing corporate income tax or adopts a Domestic IIR or a QDMTT. This 


Transitional UTPR Safe Harbour therefore provides additional time for jurisdictions to assess the impact 


of the GloBE rules and reform their existing corporate income tax so that it will routinely produce GloBE 


ETRs at or above the Minimum Rate or to adopt a qualified domestic minimum tax such as a Domestic IIR 


or a QDMTT. 


4 Transitional UTPR Safe Harbour 
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4. This Transitional UTPR Safe Harbour is designed to provide transitional relief in the UPE 


Jurisdiction during the first two years in which the GloBE rules come into effect. Under the Transitional 


UTPR Safe Harbour, the UTPR Top-up Tax Amount calculated for the UPE Jurisdiction shall be deemed 


to be zero for Fiscal Years which run no longer than 12 months that begin on or before 31 December 2025 


and end before 31 December 2026. 


5. The corporate income tax rate for each jurisdiction is the nominal statutory tax rate generally  


imposed on in-scope MNE Groups on a comprehensive measure of income. This rate may take into 


account sub-national taxes provided that such taxes are structured so that in the case of all sub-national 


jurisdictions, the combined rate generally applicable to in-scope MNE Groups will be equal to or greater 


than 20%. The nominal 20% rate test ensures that only MNE Groups whose UPEs are located in a 


jurisdiction with a corporate income tax system and sufficiently high corporate income tax rate benefit from 


this safe harbour.  Each implementing jurisdiction may take into account the OECD’s Statutory Corporate 


Income Tax Rates table for the relevant Fiscal Year in making its determination as to which jurisdictions 


are eligible for the Transitional UTPR Safe Harbour. The Inclusive Framework shall provide, upon request, 


further Administrative Guidance identifying whether a jurisdiction has met the 20% rate test for the relevant 


Fiscal Year. 


6. The short transition period is designed to ensure that the safe harbour does not serve as a 


disincentive for jurisdictions to adopt the GloBE Rules or as an incentive for MNE Groups to invert into a 


jurisdiction that has not yet adopted a QDMTT or to shift profits into UPE jurisdictions that have lower 


effective tax rates. Accordingly, the transition period cannot be extended. 


7. An MNE Group that qualifies for more than one transitional safe harbour may choose which safe 


harbour to apply for that jurisdiction. When an MNE qualifies for both a transitional CbCR and UTPR safe 


harbour in a jurisdiction in a Fiscal Year, the MNE may elect to apply the Transitional CbCR Safe Harbour, 


rather than the Transitional UTPR Safe Harbour, in order to avoid losing the benefit of the Transitional 


CbCR Safe Harbour in a subsequent Fiscal Year under the “once out, always out” approach. 


 


 



https://stats.oecd.org/Index.aspx?DataSetCode=CTS_CIT

https://stats.oecd.org/Index.aspx?DataSetCode=CTS_CIT
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BFH IV. Senat


UmwStG 2006 § 2, UmwStG 2006 § 20 Abs 5, UmwStG 2006 § 20 Abs 6, UmwStG 2006 § 24 Abs 4


vorgehend Niedersächsisches Finanzgericht , 17. Oktober 2019, Az: 7 K 11255/17


Leitsätze


NV: Wird eine Personengesellschaft auf eine andere Personengesellschaft verschmolzen, kann der von der
übernehmenden Personengesellschaft bis zum (zurückbezogenen) steuerlichen Übertragungsstichtag erzielte
Gewerbeertrag nicht mit dem (laufenden) Verlust verrechnet werden, den die übertragende Personengesellschaft bis zu
diesem Zeitpunkt erlitten hat. Entsprechendes gilt für den auf den 31.12. des vorangegangenen Jahres festgestellten
vortragsfähigen Gewerbeverlust der übertragenden Personengesellschaft.


Tenor


Die Revision der Klägerin gegen das Urteil des Niedersächsischen Finanzgerichts vom 17.10.2019 - 7 K 11255/17 wird
als unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat die Klägerin zu tragen.


Tatbestand


I.


 


Streitig ist, ob bei der Verschmelzung zweier Personengesellschaften der Gewerbeverlust der übertragenden
Gesellschaft mit dem Gewinn der übernehmenden Gesellschaft bereits in dem Erhebungszeitraum verrechnet
werden kann, in dem der steuerliche Übertragungsstichtag liegt.


1


Die Klägerin und Revisionsklägerin (Klägerin) ist eine Personengesellschaft in der Rechtsform der GmbH & Co. KG.
Sie wurde im Jahr 2002 gegründet. Komplementärin der Klägerin ohne vermögensmäßige Beteiligung war die X-
Verwaltungs GmbH. Das Kommanditkapital der Klägerin betrug 50.000 €. Kommanditisten waren M mit einer
Kommanditeinlage von 44.000 € (88 %), die D-GmbH & Co. KG (D-KG) mit einer Kommanditeinlage von 3.500 €
(7 %) sowie L mit einer Kommanditeinlage von 2.500 € (5 %).


2


An der H-GmbH & Co. KG (H-KG) war als Komplementärin die H-GmbH beteiligt. Das Kommanditkapital der H-KG
betrug 250.000 €. Als Kommanditisten waren wiederum M (88 %), die D-KG (7 %) sowie L (5 %) beteiligt.


3


Mit notariellem Vertrag vom 03.07.2015 wurde das Vermögen der H-KG ("übertragende Gesellschaft") im Wege der
Verschmelzung durch Aufnahme gegen Gewährung von Gesellschaftsrechten auf die Klägerin ("übernehmende
Gesellschaft") übertragen. Der Verschmelzungsvertrag lautete auszugsweise wie folgt:


        "§ 2 Vermögensübertragung


2.1 Die übertragende Gesellschaft überträgt hiermit ihr Vermögen als Ganzes mit allen Rechten und Pflichten


4
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unter Auflösung ohne Abwicklung gemäß §§ 2 Nr. 1, 39 ff. UmwG auf die übernehmende Gesellschaft gegen
Gewährung von Gesellschaftsrechten im Wege der Verschmelzung durch Aufnahme.


2.2 Die Übernahme erfolgt zu handels- und steuerrechtlichen Buchwerten nach Maßgabe der Schlussbilanz
der [H-KG] zum 31. Dezember 2014. Die Vertragsschließenden verpflichten sich, das Antragsrecht gegenüber
der Finanzbehörde gem. § 3 Abs. 2 UmwStG entsprechend auszuüben.


2.3 Von der übertragenden Gesellschaft auf die übernehmende Gesellschaft übergehende Verlustvorträge
werden bei den Gesellschaftern der übernehmenden Gesellschaft auf individualisierten Verlustvortragskonten
entsprechend ihrer Beteiligungsquote gebucht. Auf den Gesellschafter [L] anteilig entfallende Verlustvorträge
werden vollständig von dem Gesellschafter [M] übernommen.


§ 3 Gegenleistung


3.1 Als Gegenleistung für die Übertragung des Vermögens der übertragenden Gesellschaft werden die
Kommanditanteile der Gesellschafter, bestehend aus einer Kommanditeinlage (Haftsumme) und einer
Pflichteinlage, in der übernehmenden Gesellschaft jeweils wie folgt erhöht:


3.1.1 der Kommanditanteil von [L] wird durch eine Pflichteinlage von 2.500,00 EUR um 5,00 EUR erhöht auf
2.505,00 EUR;


3.1.2 der Kommanditanteil von [M] wird durch eine Pflichteinlage von 44.000,00 EUR um 88,00 EUR erhöht
auf 44.088,00 EUR;


3.1.3 der Kommanditanteil der [D-KG] wird durch eine Pflichteinlage von 3.500,00 € um 7,00 Euro erhöht auf
3.507,00 €.


3.2 Diese Erhöhungen der Kommanditanteile im Rahmen einer Pflichteinlage werden auf dem festen
Kapitalkonto (Kapitalkonto) des jeweiligen Kommanditisten gebucht.


3.3 Die Haftsummen (Kommanditeinlagen) der Kommanditisten bleiben unverändert.


3.4 Sollte das Vermögen des übertragenden Rechtsträgers gemäß der zugrunde zu legenden Schlussbilanz
der übertragenden Gesellschaft zum 31.12.2014 den Nominalbetrag der Summe aus den Erhöhungsbeträgen
der Kommanditanteile nach Absatz 1 übersteigen, wird der übersteigende Betrag in eine gesamthänderisch
gebundene Rücklage bei der übernehmenden Gesellschaft eingestellt. Sonstige Gegenleistungen,
insbesondere Geldzahlungen oder Darlehensforderungen, werden keinem der Beteiligten gewährt.


3.5 Die Beteiligungen werden kostenfrei und mit Gewinnbezugsrecht ab dem Stichtag gewährt. Der [H-GmbH]
wird die Stellung eines persönlich haftenden Gesellschafters bei der [Klägerin] eingeräumt; sie erbringt keine
Kapitaleinlage und ist am Vermögen sowie Gewinn und Verlust der Gesellschaft nicht beteiligt. Im Hinblick
darauf, dass alle Kommanditisten der [H-KG] schon Kommanditisten der [Klägerin] waren und sind, ist dem
Erfordernis des § 40 UmwG Genüge getan.


§ 4 Verschmelzungsstichtag


4.1 Die Übertragung des Vermögens von der übertragenden Gesellschaft auf die übernehmende Gesellschaft
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erfolgt im Innenverhältnis mit Wirkung zum Ablauf des 31. Dezember 2014 (24:00 Uhr) (steuerlicher
Übertragungsstichtag). Vom 1. Januar 2015, 0:00 Uhr (handelsrechtlicher Übertragungsstichtag, im Folgenden
'Stichtag') an gelten alle Handlungen, Erklärungen und Geschäfte der übertragenden Gesellschaft als für
Rechnung der übernehmenden Gesellschaft vorgenommen.


4.2 Der Verschmelzung wird die Bilanz der übertragenden Gesellschaft zum 31. Dezember 2014 (Anlage 1) als
Schlussbilanz zu Grunde gelegt. (…)"


Mit weiterem Vertrag vom 03.07.2015 veräußerte M einen Teilkommanditanteil (an der Klägerin) in Höhe von
41.500 € zuzüglich 83 € mit Wirkung zum 31.07.2015 an A. Der Kaufpreis betrug 1 €; als aufschiebende Bedingung
war die Eintragung der Verschmelzung und der Sonderrechtsnachfolge in das Handelsregister vereinbart.


5


Am 30.07.2015 wurde die Verschmelzung der H-KG auf die Klägerin in das Handelsregister bei der Klägerin
eingetragen.


6


Am 22.12.2015 reichte die Klägerin die Gewerbesteuererklärung für 2014 beim Beklagten und Revisionsbeklagten
(Finanzamt ‑‑FA‑‑) ein. Hierin erklärte sie einen Gewerbeertrag in Höhe von 256.184 € und, neben Kürzungen und
Hinzurechnungen, einen übernommenen Gewerbeverlust aus der Einbringung des Betriebs einer
Personengesellschaft in Höhe von 704.527 €. Bei dem Gewerbeertrag handelte es sich um die saldierten Werte der
Klägerin und der H-KG, bei dem übernommenen Gewerbeverlust um den auf den 31.12.2013 für die H-KG
festgestellten vortragsfähigen Gewerbeverlust.


7


Mit Bescheid vom 04.02.2016 setzte das FA den Gewerbesteuermessbetrag auf 0 € fest. Zugleich stellte es den
vortragsfähigen Gewerbeverlust auf den 31.12.2014 auf 435.612 € gesondert fest. Beide Bescheide ergingen unter
dem Vorbehalt der Nachprüfung.


8


Nachdem die Klägerin auf Anforderung des FA einen handelsrechtlichen Jahresabschluss auf den 31.12.2014 sowie
die Gewinnverteilung für das Jahr 2014 ohne Kumulierung der Ergebnisse eingereicht hatte, änderte das FA am
10.08.2016 die Bescheide über den Gewerbesteuermessbetrag für 2014 sowie über die gesonderte Feststellung des
vortragsfähigen Gewerbeverlusts auf den 31.12.2014 und berücksichtigte einen Gewinn aus Gewerbebetrieb in
Höhe von 625.563 € und einen übernommenen Gewerbeverlust im Fall der Verschmelzung einer
Personengesellschaft in Höhe von 704.527 €. Der Gewerbesteuermessbetrag wurde wiederum auf 0 € festgesetzt,
der vortragsfähige Gewerbeverlust auf 66.233 € festgestellt. Den laufenden Verlust der H-KG für 2014 (369.379 €)
berücksichtigte das FA nicht.


9


Dagegen legte die Klägerin Einspruch ein und begehrte die Saldierung ihres Gewinns mit dem Gewerbeverlust der
H-KG zum 31.12.2014 in Höhe von 1.073.906,20 € (auf den 31.12.2013 festgestellter vortragsfähiger
Gewerbeverlust in Höhe von 704.527 € zuzüglich Gewerbeverlust für 2014 in Höhe von 369.379 €).


10


Am 10.10.2016 erließ das FA für die Klägerin einen geänderten Gewerbesteuermessbescheid für 2014 und
berücksichtigte einen Gewinn aus Gewerbebetrieb in Höhe von 625.563 € (Gewerbesteuermessbetrag: 21.479 €).
Zugleich stellte es den vortragsfähigen Gewerbeverlust auf den 31.12.2014 auf 1.073.906 € fest. Eine Verrechnung
des für die H-KG auf den 31.12.2013 festgestellten vortragsfähigen Gewerbeverlusts mit dem Gewerbeertrag der
Klägerin für 2014 nahm es nicht mehr vor.


11


Mit Einspruchsentscheidung vom 31.03.2017 wies das FA den Einspruch als unbegründet zurück.12


Mit der nachfolgenden Klage machte die Klägerin geltend, dass steuerlicher Übertragungsstichtag der 31.12.2014
sei und deshalb alle Einkommens- und Vermögensänderungen noch das Jahr 2014 beträfen. Die Einkünfte der H-KG
und der Klägerin seien bereits in diesem Zeitraum miteinander zu verrechnen. Aus § 2 Abs. 4 des
Umwandlungssteuergesetzes (UmwStG) ergebe sich keine Beschränkung für die Verlustnutzung.


13


Mit Urteil vom 17.10.2019 - 7 K 11255/17 wies das Finanzgericht (FG) die Klage als unbegründet ab. Zutreffend
habe das FA eigenständige Gewerbesteuermessbescheide für das Jahr 2014 für die Klägerin selbst und für die
Klägerin als Rechtsnachfolgerin der H-KG erlassen und keine Saldierung der Ergebnisse zugelassen. Zwar sei eine
Rückwirkung der Einbringung in eine Personengesellschaft nach § 20 Abs. 5 und Abs. 6, § 24 Abs. 4, § 2 Abs. 1
UmwStG mit Wirkung auf den steuerlichen Übertragungsstichtag für die Ermittlung des Einkommens und des
Vermögens zulässig. Dies führe gleichwohl nicht dazu, dass die übertragende Gesellschaft rückwirkend als nicht
mehr existent gelte. Die bis zum Ablauf des steuerlichen Übertragungsstichtags verwirklichten
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Entscheidungsgründe


II.


Besteuerungsgrundlagen seien ihr weiterhin zuzurechnen; dies sei in Bescheiden umzusetzen, die inhaltlich die
übertragende Gesellschaft beträfen. Bis zum Ablauf des steuerlichen Übertragungsstichtags seien die übertragende
und die übernehmende Gesellschaft selbständige Rechtsträger, die auch getrennt zu veranlagen seien. Eine
Verschmelzung wirke sich deshalb nicht auf das Ergebnis aus, das die übertragende Gesellschaft im Jahr der
Verschmelzung bis zum steuerlichen Übertragungsstichtag erzielt habe. Die Verschmelzung bewirke nicht, dass ein
Verlust der übertragenden Gesellschaft zu einem Verlust der übernehmenden Gesellschaft werde.


Mit der Revision rügt die Klägerin die Verletzung von Bundesrecht (§ 24 Abs. 4 Halbsatz 2 i.V.m. § 20 Abs. 5 und
Abs. 6 UmwStG).


15


Sie beantragt,
das Urteil des Niedersächsischen FG vom 17.10.2019 - 7 K 11255/17 und die Einspruchsentscheidung vom
31.03.2017, soweit diese die Festsetzung des Gewerbesteuermessbetrags betrifft, aufzuheben und den
Gewerbesteuermessbescheid für 2014 vom (zuletzt) 10.10.2016 dahin zu ändern, dass bei der Festsetzung des
Gewerbesteuermessbetrags der Klägerin der im Erhebungszeitraum 2014 von der H-KG erlittene Gewerbeverlust in
Höhe von 369.379,20 € sowie von dem für diese auf den 31.12.2013 festgestellten vortragsfähigen Gewerbeverlust
ein Betrag in der Höhe berücksichtigt wird, dass sich ein festzusetzender Gewerbesteuermessbetrag in Höhe von 0 €
ergibt.


16


Das FA beantragt,
die Revision zurückzuweisen.


17


Die Revision der Klägerin ist unbegründet und daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung
‑‑FGO‑‑). Das FG hat es zu Recht abgelehnt, den von der H-KG im Erhebungszeitraum erlittenen Gewerbeverlust bei
der Festsetzung des Gewerbesteuermessbetrags der Klägerin zu berücksichtigen. Entsprechendes gilt für den auf
den 31.12.2013 festgestellten vortragsfähigen Gewerbeverlust der H-KG.


18


Gegenstand des Revisionsverfahrens ist allein die Festsetzung des Gewerbesteuermessbetrags für den
Erhebungszeitraum 2014 (dazu 1.). Die nach § 24 Abs. 1 und Abs. 2 UmwStG steuerneutrale Einbringung in Gestalt
der Verschmelzung der H-KG auf die Klägerin (dazu 2.) konnte nach § 24 Abs. 4 i.V.m. § 20 Abs. 5 und Abs. 6
UmwStG mit Rückwirkung zum steuerlichen Übertragungsstichtag (31.12.2014) erfolgen (dazu 3.). Dies führt jedoch
nicht zu einer Saldierung der laufenden Gewerbeerträge der Klägerin und der H-KG (dazu 4.). Ebenso wenig kann
der auf den 31.12.2013 festgestellte vortragsfähige Gewerbeverlust der H-KG mit dem laufenden Gewerbeertrag
der Klägerin verrechnet werden (5.).


19


1. Gegenstand des Revisionsverfahrens ist allein die Festsetzung des Gewerbesteuermessbetrags für den
Erhebungszeitraum 2014. Das FA hat zutreffend darauf hingewiesen, dass die Klägerin die Klage wegen gesonderter
Feststellung des vortragsfähigen Gewerbeverlusts auf den 31.12.2014 zurückgenommen hat; dieser Bescheid war
weder Gegenstand des erstinstanzlichen Urteils noch des Revisionsverfahrens.


20


2. Die Verschmelzung einer Personen(handels)gesellschaft auf eine andere Personen(handels)gesellschaft (§ 2, § 3
Abs. 1 Nr. 1, §§ 39 ff. des Umwandlungsgesetzes ‑‑UmwG‑‑) stellt steuerrechtlich die Einbringung von
Betriebsvermögen in eine Personengesellschaft im Sinne des § 24 UmwStG dar (Urteil des Bundesfinanzhofs ‑‑BFH‑‑
vom 12.05.2016 - IV R 29/13, Rz 19; Schreiben des Bundesministeriums der Finanzen vom 11.11.2011, BStBl I 2011,
1314, Rz 01.47). Im Streitfall konnte die Verschmelzung der H-KG auf die Klägerin gemäß § 1 Abs. 3 Nr. 1 und
Abs. 4 Satz 2 sowie § 24 Abs. 1 und Abs. 2 Satz 2 und 3 UmwStG zum Buchwert erfolgen. Dies ist zwischen den
Beteiligten nicht streitig und bedarf daher keiner weiteren Erläuterung.


21


3. Gemäß § 24 Abs. 4 UmwStG gilt § 23 Abs. 1, Abs. 3, Abs. 4 und Abs. 6 UmwStG (im Fall der Einbringung in eine
Personengesellschaft) entsprechend; in den Fällen der Einbringung in eine Personengesellschaft im Wege der
Gesamtrechtsnachfolge ‑‑wie hier im Wege der Verschmelzung (§ 20 Abs. 1 Nr. 1 UmwG)‑‑ gilt auch § 20 Abs. 5 und
Abs. 6 UmwStG entsprechend. Nach § 20 Abs. 5 Satz 1 UmwStG sind das Einkommen und das Vermögen des
Einbringenden und der übernehmenden Gesellschaft auf Antrag so zu ermitteln, als ob das eingebrachte
Betriebsvermögen mit Ablauf des steuerlichen Übertragungsstichtags (§ 20 Abs. 6 UmwStG) auf die Übernehmerin
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übergegangen wäre. Als steuerlicher Übertragungsstichtag (Einbringungszeitpunkt) darf in den Fällen der
Sacheinlage durch Verschmelzung im Sinne des § 2 UmwG der Stichtag angesehen werden, für den die
Schlussbilanz jedes der übertragenden Unternehmen im Sinne des § 17 Abs. 2 UmwG aufgestellt ist; dieser Stichtag
darf höchstens acht Monate vor der Anmeldung der Verschmelzung zur Eintragung in das Handelsregister liegen
(§ 20 Abs. 6 Satz 1 UmwStG).


4. Diese rechtlichen Grundsätze hat das FG im Streitfall beachtet. Eine Saldierung des im Jahr 2014 von der H-KG
erzielten Gewerbeverlusts mit dem Gewinn der Klägerin ist ausgeschlossen.


23


a) Stichtag der Schlussbilanz im Sinne des § 17 Abs. 2 UmwG und damit steuerlicher Übertragungsstichtag
(Einbringungszeitpunkt) im Sinne des § 20 Abs. 6 Satz 1 UmwStG ist vorliegend der 31.12.2014. Da die Klägerin
einen entsprechenden Antrag gestellt hat, sind das Einkommen und das Vermögen der Einbringenden (der
Kommanditisten der H-KG) und der Klägerin so zu ermitteln, als ob das eingebrachte Betriebsvermögen mit Ablauf
des 31.12.2014 auf die Klägerin übergegangen wäre. Damit geht einher, dass der Gewinn beziehungsweise Verlust,
den die H-KG im Wirtschaftsjahr 2014, das heißt in der Zeit vom 01.01. bis zum 31.12.2014 erzielt hat, noch der H-
KG zuzurechnen ist. Die Rückwirkung nach § 20 Abs. 5 Satz 1 UmwStG bewirkt allein, dass nicht nur das ab dem
Zeitpunkt der Eintragung der Verschmelzung im Handelsregister (30.07.2015) erzielte Einkommen, sondern auch
das im Rückwirkungszeitraum (01.01. bis 29.07.2015) von der H-KG erzielte Einkommen bereits der Klägerin
zuzurechnen ist. Sie wirkt indes nicht über den 01.01.2015 hinaus zurück in das Jahr 2014 hinein.


24


Dem steht abweichend von der Ansicht der Klägerin nicht entgegen, dass das Gesetz in § 20 Abs. 5 Satz 1 UmwStG
einen Übergang des eingebrachten Betriebsvermögens mit Ablauf des steuerlichen Übertragungsstichtags fingiert.
Dies führt zwar im Fall der Verschmelzung von Personengesellschaften und der Einbringung des gesamten
Mitunternehmeranteils dazu, dass der Übernehmerin das eingebrachte Betriebsvermögen zugerechnet wird sowie
dass der Einbringende seine Mitunternehmerstellung in der übertragenden Personengesellschaft verliert und seine
Mitunternehmerstellung in der übernehmenden Personengesellschaft erlangt (Patt in Dötsch/Pung/Möhlenbrock
‑‑D/P/M‑‑, Die Körperschaftsteuer, § 24 UmwStG Rz 170). Zudem entstehen etwa ein Einbringungsgewinn oder ein
sogenannter Einbringungsfolgegewinn der übernehmenden Personengesellschaft auf den Zeitpunkt der
Einbringung (Patt in D/P/M, Die Körperschaftsteuer, § 24 UmwStG Rz 158). Diese umwandlungsbedingten Gewinne
sind dementsprechend in dem Veranlagungszeitraum zu versteuern, in dem der steuerliche Übertragungsstichtag
liegt.


25


Dies ändert aber nichts daran, dass sich die laufende Ergebniszurechnung erst mit Ablauf des steuerlichen
Übertragungsstichtags ‑‑das heißt am Tag danach (handelsrechtlicher Übertragungsstichtag)‑‑ ändert. Die im
eingebrachten Betriebsvermögen verwirklichten Sachverhalte werden nur insoweit der übernehmenden
Personengesellschaft zugerechnet (und in deren Gewinnermittlung berücksichtigt), als sie auf den
Rückwirkungszeitraum entfallen (Patt in D/P/M, Die Körperschaftsteuer, § 24 UmwStG Rz 172). Wählen die
Einbringungsbeteiligten ‑‑wie im Streitfall‑‑ den 31.12. als Einbringungszeitpunkt, so ist der Einbringende bis zum
31.12., 24:00 Uhr, Vermögensinhaber, ab dem 01.01., 00:00 Uhr, ist es die übernehmende Personengesellschaft (vgl.
Möhlenbrock in D/P/M, Die Körperschaftsteuer, Einführung UmwStG Rz 180; Menner in Haritz/Menner/Bilitewski,
Umwandlungssteuergesetz, 6. Aufl., § 20 Rz 625). Dies ist gerade der Hintergrund dafür, der Einbringung die
reguläre Schlussbilanz des übertragenden Rechtsträgers zugrunde zu legen und damit Zwischenabschlüsse
entbehrlich zu machen. Erst danach wird die übernehmende Gesellschaft mit dem übernommenen
Betriebsvermögen steuerpflichtig.


26


Wenngleich die an der Umwandlung beteiligten Rechtsträger den steuerrechtlich maßgeblichen Zeitpunkt für den
fiktiven Vermögensübergang ohnehin nicht frei bestimmen können (BFH-Urteil vom 22.09.1999 - II R 33/97, BFHE
189, 533, BStBl II 2000, 2, unter II.1.a), entspricht dies auch der vertraglichen Abrede zwischen den Parteien des
Verschmelzungsvertrags. Danach erfolgte die Vermögensübertragung im Innenverhältnis mit Wirkung zum Ablauf
des 31.12.2014 (24:00 Uhr). Erst vom 01.01.2015, 00:00 Uhr, an galten alle Handlungen, Erklärungen und Geschäfte
der übertragenden Gesellschaft als für Rechnung der übernehmenden Gesellschaft vorgenommen (§ 4.1 des
Verschmelzungsvertrags). Hingegen würde der Rechtsstandpunkt der Klägerin jedenfalls im Ergebnis zu einer
Rückwirkung bis zum 01.01.2014 führen. Dies hat der Gesetzgeber nicht vorgesehen.


27


b) Eine (andere) rechtliche Grundlage für eine Konsolidierung der im Jahr 2014 von den an der Umwandlung
beteiligten Rechtsträgern erzielten Ergebnisse auf der Ebene der Klägerin existiert nicht. Eine solche hat auch die
Klägerin nicht benannt.


28


c) Damit entspricht die Rechtslage dem § 2 UmwStG zugrunde liegenden Verständnis. Zwar werden die29
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Umwandlungsfolgen auf den steuerlichen Übertragungsstichtag zurückbezogen, so dass ein etwaiger
Übertragungsgewinn oder ein Übernahmeergebnis in dem Jahr entsteht, in dem der steuerliche
Übertragungsstichtag liegt (Slabon in Haritz/Menner/Bilitewski, Umwandlungssteuergesetz, 6. Aufl., § 2 Rz 47). Das
ändert aber nichts daran, dass die Ergebniszurechnung erst am handelsrechtlichen Übertragungsstichtag beginnt
und damit den nach dem steuerlichen Übertragungsstichtag liegenden Zeitraum (Rückwirkungszeitraum) betrifft.


Dementsprechend hat die Vorinstanz zu Recht auf das BFH-Urteil vom 29.01.2003 - I R 38/01 (BFH/NV 2004, 305)
verwiesen. Danach folgt aus der rückwirkenden Verschmelzung zweier Kapitalgesellschaften mit dem steuerlichen
Übertragungsstichtag 31.12.1996 nicht, dass für das dortige Streitjahr (1996) keine die übertragende Gesellschaft
betreffenden Steuerbescheide mehr hätten ergehen dürfen. § 2 Abs. 1 UmwStG führe nicht dazu, dass die
übertragende Gesellschaft gleichsam rückwirkend als nicht mehr existent gelte. Die Vorschrift bewirke lediglich,
dass die Steuerpflicht dieser Gesellschaft mit dem Ablauf des Stichtags ende und dass alle später von der
übertragenden Gesellschaft verwirklichten Vorgänge steuerlich der Übernehmerin zuzurechnen seien. Die bis zum
Übertragungsstichtag verwirklichten Besteuerungsgrundlagen seien hingegen weiterhin der übertragenden
Gesellschaft zuzurechnen und in Bescheiden umzusetzen, die inhaltlich diese Gesellschaft beträfen (unter II.1.b
[Rz 14]). Entsprechendes gilt ‑‑trotz der unterschiedlichen Besteuerungssysteme‑‑ für die Verschmelzung zweier
Personengesellschaften. Insofern erfolgt eine Gleichbehandlung.


30


Ebenso zutreffend hat das FG auf das BFH-Urteil vom 13.02.2008 - I R 11/07 (BFH/NV 2008, 1538) Bezug
genommen, das ebenfalls die Verschmelzung zweier Kapitalgesellschaften (mit ‑‑vermeintlichem‑‑ steuerlichem
Übertragungsstichtag 30.12.1998) betraf. Danach ist der von der übertragenden Gesellschaft im Verschmelzungsjahr
(01.01. bis 30.12.1998) erzielte Gewinn nicht mit einem von der übernehmenden Gesellschaft erwirtschafteten
Verlust zu verrechnen. Vielmehr unterliege der Gewinn der übertragenden Gesellschaft einer eigenständigen
Steuerfestsetzung, die gegenüber der übernehmenden Gesellschaft als Rechtsnachfolgerin erfolge. Bis zum Ablauf
des steuerlichen Übertragungsstichtags stellten die übertragende und die übernehmende Gesellschaft zwei
selbständige Rechtsträger dar und seien als solche getrennt zu veranlagen (unter II.1.a [Rz 15]).


31


Das BFH-Urteil vom 31.05.2005 - I R 68/03 (BFHE 209, 535, BStBl II 2006, 380) steht dieser Sichtweise nicht
entgegen. Soweit der BFH dort davon ausgegangen ist, dass bei der Verschmelzung von Kapitalgesellschaften ein
im Übertragungsjahr bei der übertragenden Körperschaft eingetretener (laufender) Verlust mit Gewinnen der
übernehmenden Körperschaft des Übertragungsjahrs verrechnet werden kann, beruht dies auf der Auslegung des
§ 12 Abs. 3 Satz 2 UmwStG 1995, der eine Rechtsnachfolge der Übernehmerin in den verbleibenden Verlustvortrag
im Sinne des § 10d des Einkommensteuergesetzes (EStG) ausdrücklich vorsah, so dass es nach Ansicht des BFH
sinnwidrig gewesen wäre, eine Verrechnung der laufenden Verluste zu versagen.


32


d) Aus dem BFH-Urteil vom 03.02.2010 - IV R 61/07 (BFHE 229, 94, BStBl II 2010, 942) folgt nichts anderes. Auch
insoweit ist der Vorinstanz zuzustimmen. Nach dieser Entscheidung ist im Fall der rückwirkenden formwechselnden
Umwandlung einer GmbH in eine KG nach § 2 i.V.m. § 14 UmwStG 1995/1999 für Zwecke der Bestimmung der den
Rückwirkungszeitraum betreffenden verrechenbaren Verluste im Sinne von § 15a EStG auch die Haftungsverfassung
des entstandenen Rechtsträgers (KG) auf den steuerlichen Übertragungsstichtag (im Streitfall: 30.11.1998)
zurückzubeziehen. Dies betrifft jedoch allein die nach dem steuerlichen Übertragungsstichtag, das heißt im
Rückwirkungszeitraum (im dortigen Streitfall: Rumpfwirtschaftsjahr vom 01.12. bis zum 31.12.1998), erlittenen
Verluste. Für die Abzugsbeschränkung nach § 15a EStG maßgeblich war die Haftungsverfassung in diesem Zeitraum,
nicht die am 30.11.1998. Dementsprechend hat der BFH der dortigen Vorinstanz für den zweiten Rechtsgang
aufgegeben, den Verlustausgleich nach § 15a Abs. 1 Satz 1 EStG auf der Grundlage der (positiven) steuerlichen
Kapitalkonten der Kommanditisten zum 01.12.1998 ‑‑gegebenenfalls einschließlich etwaiger Einlagen und
Entnahmen im Rumpfwirtschaftsjahr 1998‑‑ zu bestimmen und den für den Verlustausgleich nach § 15a Abs. 1
Satz 2 und 3 EStG maßgeblichen (fiktiven) Haftungsumfang der Kommanditisten zum 31.12.1998 zu ermitteln
(Rz 29).


33


e) Entsprechendes gilt für das von der Klägerin zitierte BFH-Urteil vom 22.09.1999 - II R 33/97 (BFHE 189, 533,
BStBl II 2000, 2), das die Feststellung des Einheitswerts des Betriebsvermögens betrifft. Danach ergebe sich aus der
Formulierung "mit Ablauf des Stichtags der Bilanz" in § 2 Abs. 1 UmwStG 1977, dass der (fiktive)
Vermögensübergang am Ende des maßgeblichen Stichtags (im dortigen Streitfall: 31.05.1987) erfolge, auf den die
Schlussbilanz des übertragenden Rechtsträgers aufgestellt sei, das heißt in der denkbar letzten Zeiteinheit dieses
Tages, nicht "nach Ablauf des Stichtags der Bilanz" (unter II.1.b [Rz 11]). Dies betrifft jedoch allein den fiktiven
Vermögensübergang am steuerlichen "Übertragungsstichtag", nicht die Ergebniszurechnung.
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f) Das BFH-Urteil vom 14.09.1993 - VIII R 84/90 (BFHE 174, 233, BStBl II 1994, 764) steht dem nicht entgegen. Nach
dieser Entscheidung kann der Gewerbeertrag einer Personengesellschaft, die den Betrieb einer anderen
Personengesellschaft im Wege der Verschmelzung aufnimmt, zwar um den Gewerbeverlust gekürzt werden, den
diese Personengesellschaft im selben Erhebungszeitraum bis zur Verschmelzung erlitten hat, wenn alle
Gesellschafter der umgewandelten auch an der aufnehmenden Gesellschaft beteiligt sind und die Identität des
Unternehmens der umgewandelten Gesellschaft im Rahmen der aufnehmenden Gesellschaft gewahrt bleibt. Es ist
allerdings zweifelhaft, ob der dieser Entscheidung zugrunde liegende Sachverhalt mit dem Streitfall vergleichbar
ist. Denn das Urteil betrifft keine Verschmelzung im Sinne der §§ 2 ff. (§§ 39 ff.) UmwG; die Möglichkeit der
Verschmelzung einer Personenhandelsgesellschaft auf eine andere Personenhandelsgesellschaft ist erst mit dem
Umwandlungsgesetz vom 28.10.1994 (BGBl I 1994, 3210, BGBl I 1995, 428) geschaffen worden (vgl. Bayer in Lutter,
UmwG, 7. Aufl., Einleitung I Rz 7). Vielmehr waren im dortigen Streitfall Anteile an einer Personengesellschaft
gegen Gewährung von Gesellschaftsrechten an einer anderen Personengesellschaft auf Letztere übertragen worden;
infolge des Erlöschens der umgewandelten Gesellschaft kam es zur Anwachsung des Betriebsvermögens bei der
aufnehmenden Gesellschaft. Zudem erfolgte die Umwandlung ohne Rückwirkung.


35


Ungeachtet dessen hat der VIII. Senat des BFH sein rechtliches Ergebnis im Einzelfall durch Vertragsauslegung
unter Berücksichtigung des Parteiwillens gewonnen. Der II. Senat des BFH hat aber bereits darauf hingewiesen, dass
sich daraus für die nach objektiven Kriterien vorzunehmende Auslegung des § 2 Abs. 1 UmwStG 1977 keine
Gesichtspunkte ergeben, die zu einer anderen Beurteilung führen können (Urteil vom 22.09.1999 - II R 33/97, BFHE
189, 533, BStBl II 2000, 2, unter II.1.b [Rz 11]). Dem schließt sich der erkennende Senat im Hinblick auf die
vergleichbare Regelung in § 20 Abs. 5, Abs. 6 UmwStG an.


36


g) Soweit das FG München im Urteil vom 18.12.2012 - 13 K 875/10 eine andere Auffassung vertreten haben sollte,
könnte sich der erkennende Senat dem aus den oben dargelegten Gründen nicht anschließen.


37


h) Vor diesem Hintergrund ist die zwischen den Beteiligten (zwischenzeitig) streitig diskutierte Beschränkung der
Verlustnutzung nach § 2 Abs. 4 (i.V.m. § 24 Abs. 2 und § 20 Abs. 6 Satz 4) UmwStG, die auch bei der Ermittlung der
Bemessungsgrundlage für die Gewerbesteuer zu beachten ist (BFH-Urteil vom 12.04.2023 - I R 48/20, BFHE 280,
189, BStBl II 2023, 888, Rz 20, zu § 2 Abs. 4 Satz 3 UmwStG), für die rechtliche Würdigung des Streitfalls im
Erhebungszeitraum 2014 ohne Bedeutung. Auch dies spricht gegen die zu weit gehende Auffassung der Klägerin, da
der Gesetzgeber den Wirkbereich auch dieser Norm ansonsten wohl ausgedehnt hätte.
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5. Ebenso wenig kann der auf den 31.12.2013 festgestellte vortragsfähige Gewerbeverlust der H-KG bereits mit
dem im Jahr 2014 von der Klägerin erzielten Gewerbeertrag verrechnet werden. Wie die laufende
Ergebniszurechnung kann sich auch die Zurechnung des vortragsfähigen Gewerbeverlusts ‑‑unter den
Voraussetzungen der Unternehmensidentität und der Unternehmeridentität (vgl. zum Ganzen BFH-Urteil vom
17.01.2019 - III R 35/17, BFHE 264, 32, BStBl II 2019, 407, Rz 18 ff.)‑‑ erst nach dem steuerlichen
Übertragungsstichtag ändern.
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6. Die Kostenentscheidung folgt aus § 135 Abs. 2 FGO.40
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A key part of the OECD/G20 BEPS Project is addressing the tax challenges arising from the 


digitalisation of the economy. In October 2021, over 135 jurisdictions joined a ground breaking 


plan to update key elements of the international tax system which is no longer fit for purpose in 


a globalised and digitalised economy. The Global Anti-Base Erosion Rules (GloBE), published 


in December 2021, are a key component of this plan and ensure large multinational enterprise 


pay a minimum level of tax on the income arising in each of the jurisdictions where they 


operate. More specifically, the GloBE Rules provide for a co-ordinated system of taxation that 


imposes a top-up tax on profits arising in a jurisdiction whenever the effective tax rate, 


determined on a jurisdictional basis, is below the minimum rate. These examples illustrate the 


application of the Model GloBE Rules to certain fact patterns.


OECD/G20 BASE EROSION AND PROFIT SHIFTING PROJECT


INCLUSIVE FRAMEWORK ON BEPS
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1. The Global Base Erosion rules (GloBE Rules) have been developed as part of the solution for 


addressing the tax challenges of the digital economy. They are designed to ensure large multinational 


enterprises (MNEs) pay a minimum level of tax on the income arising in each jurisdiction where they 


operate. The Commentary to the GloBE Rules provides tax administrations and taxpayers with guidance 


on the interpretation and application of those rules. The Commentary is intended to promote a consistent 


and common interpretation of the GloBE Rules that will facilitate co-ordinated outcomes for both tax 


administrations and MNE Groups. The Commentary explains the intended outcomes under the rules and 


clarifies the meaning of certain terms. 


2. This document, which has been prepared by the OECD Secretariat, sets out a number of examples 


that illustrate application of the GloBE Rules. The numbering of the examples is consistent with the relevant 


provisions of the GloBE Rules and the Articles in the Commentary to the GloBE Rules Articles. The 


examples are intended to be used for illustrative purposes only and do not form part of the Commentary. 


Additional examples may be developed and published in the future to illustrate the application of the same 


or other aspects of the GloBE Rules and the explanations given in the Commentary. 


  


Introduction 
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Article 2.1.3 


Example 2.1.3 - 1 


Application of Top-down Approach  


1. This example illustrates the application of the top-down approach under Article 2.1.3 in a situation 


where the UPE is not required to apply a Qualified IIR. 


2. A Co is located in Country A and is the UPE of the ABC Group. A Co directly owns B Co 1 and B 


Co 2, both located in Country B. B Co 1 and B Co 2 each hold 50% of the Ownership Interests in C Co, 


which is a Constituent Entity located in Country C. The Ownership Interests of C Co are ordinary common 


stock that carry an equal right to profit distributions and capital. A Co, B Co 1, B Co 2 and C Co are the 


only Constituent Entities in the ABC Group.  


3. A Co, B Co 1 and B Co 2 all have an ETR for the Fiscal Year that is above the Minimum Rate, 


however, C Co is an LTCE located in a Low-Tax Jurisdiction. Of the three jurisdictions, only Country B has 


implemented a Qualified IIR. A diagram illustrating the holding structure and location of the members of 


the ABC Group is set out below. 


A Co


B Co2 B Co1


100%100%


C Co


50% 50%


Country A
Not implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Not implemented the GloBE Rules


Low-Tax Jurisdiction


 


4. Country C is a Low-Tax Jurisdiction and C Co is a LTCE for the purposes of the GloBE Rules and 


any Top-up Tax determined for C Co under Chapter 5 will therefore be subject to charge under an 


applicable IIR. 


Chapter 2 – Examples 
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5. A Co is the UPE and would have the priority to apply the IIR under Articles 2.1.1 and 2.1.3 if 


Country A had introduced a Qualified IIR. In this case, however, only Country B has introduced a Qualified 


IIR and thus, the Intermediate Parent Entities (B Co 1 and B Co 2) are required to apply the IIR in 


accordance with Article 2.1.2 because the conditions in Article 2.1.3(a) are not met. B Co 1 and B Co 2 


must apply the IIR in accordance with Article 2.1.2 based on their Allocable Share of the Top-up Tax (50% 


each) of C Co. B Co 1 and B Co 2 pay the Top-tax under the IIR equal to the full amount of C Co’s Top-up 


Tax.  


Example 2.1.3 - 2 


Application of Top–down Approach and Offset Mechanism 


1. This example illustrates the application of the top-down approach under Article 2.1.3 in a situation 


where an Intermediate Parent Entity required to apply a Qualified IIR owns an Ownership Interest in 


another Intermediate Parent Entity that is also required to apply a Qualified IIR with respect to the same 


LTCE.  


2. The facts are the same as in example 2.1.3 - 1, except that:  


a. A Co directly holds 80% of the Ownership Interests in B Co 2 with the balance of B Co 2’s 


Ownership Interests held by B Co 1; and 


b. Rather than B Co 1 and B Co 2 each holding 50% of the Ownership Interests of C Co, B Co 1 


has 10% of the Ownership Interests in C Co and B Co 2 holds 90% of the Ownership Interests.  


3. A diagram illustrating the holding structure and location of the members of the ABC Group is set 


out below. 


A Co


B Co 1


B Co 2


C Co


100% 80%


20%


10% 90%


Country A
Not implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Not implemented the GloBE Rules


Low-Tax Jurisdiction


 


4. In this example, one of the Intermediate Parent Entities (B Co 1) that is required to apply the IIR 


holds some of the Ownership Interests of another Intermediate Parent Entity (B Co 2). However, Article 


2.1.3(b) does not prevent the lower-tier Entity (B Co 2) from applying the IIR because B Co 1 does not own 


a Controlling Interest in B Co 2. Thus, both B Co 1 and B Co 2 are required to apply the IIR under Article 


2.1.2 based on their Allocable Share of the Top-up Tax in accordance with Article 2.2. 
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5. In this case, it is assumed that B Co 2’s Allocable Share of C Co’s Top-up Tax is 90% (based on 


its direct shareholding in C Co) and that B Co 1’s Allocable Share of the Top-up Tax is 28% (10% due to 


its direct ownership and 18% due to its indirect ownership). However, in order to avoid double taxation, 


Article 2.3 requires B Co 1 to reduce the Top-up Tax attributable to its indirect ownership in C Co by the 


amount that will be brought into charge by B Co 2.  


Article 2.1.5  


Example 2.1.5 - 1  


Application of the IIR - POPE 


1. This example illustrates the application of the split-ownership rules and the top-down approach in 


a situation where the UPE and POPE are required to apply a Qualified IIR with respect to the same LTCE.  


2. A Co is located in Country A and is the UPE of the ABCD Group. A Co owns the Controlling 


Interests in three Constituent Entities: B Co, C Co and D Co, respectively located in Countries B, C and D. 


A Co owns 60% of the Ownership Interests in B Co, while the remaining 40% are held by third parties. B 


Co, in turn, wholly owns C Co and C Co wholly owns D Co. The Ownership Interest of B Co, C Co, and D 


Co are ordinary common stock that carry an equal right to profit distributions and capital. A diagram 


illustrating the holding structure and location of the members of the ABCD Group is set out below. 


A Co


B Co


C Co


D Co


60%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules


Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


Third Parties


100%


100%


40%


 


3. D Co is located in a Low-Tax Jurisdiction for the purposes of the GloBE Rules and therefore any 


Top-up Tax determined for D Co under Chapter 5 will be subject to charge under an applicable IIR. 


4. In accordance with Article 10.1, a POPE is a Constituent Entity that: (a) owns (directly or indirectly) 


an Ownership Interest in another Constituent Entity of the same MNE Group; and (b) more than 20% of its 


Ownership Interests (in its profits) are held directly or indirectly by persons that are not Constituent Entities 


of the MNE Group. The indirect ownership test does not consider the Ownership Interests owned by non-


Constituent Entities through the UPE. B Co is a POPE because (a) it owns an Ownership Interest in C Co 


and (b) 40% of its Ownership Interests are owned by persons that are not Constituent Entities of the ABCD 


Group. C Co also meets the definition of a POPE because (a) it owns an Ownership Interest in D Co and 


(b) 40% of its Ownership Interests are owned indirectly by persons that are not Constituent Entities of the 


ABCD Group (through B Co). However, D Co is not a POPE because, while 40% of its Ownership Interests 
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are owned indirectly by person that are not Constituent Entities of the MNE Group (through B Co and C 


Co), D Co does not own an Ownership Interest in any Constituent Entity of the MNE Group. 


5. In accordance with Article 2.1.4, a POPE is required to apply the IIR based on its Allocable Share 


of the Top-up Tax of the LTCE notwithstanding that the UPE or an Intermediate Parent Entity is also 


required to apply the IIR. Thus, both B Co and C Co would be required to apply the IIR under Article 2.1.4 


because they have an Ownership Interest in D Co. However, Article 2.1.5 restricts C Co from applying the 


IIR because it is wholly owned by another POPE (B Co). Consequently, B Co applies the IIR in accordance 


with Article 2.1.4 and pays tax equal to 100% of the Top-up Tax of D Co.  


6. The existence of a POPE does not preclude the UPE from also applying a Qualified IIR. However, 


the IIR offset mechanism in Article 2.3 requires the UPE to reduce its Allocable Share of the Top-up Tax 


by the portion that is brought into charge by the POPE. Accordingly, A Co is required to reduce its Allocable 


Share of the Top-up Tax of D Co to zero in accordance with Article 2.3. 


Example 2.1.5 - 2  


Application of the IIR - POPE 


1. This example illustrates the application of the split-ownership rules and the top-down approach 


under Articles 2.1.4 and 2.1.5 in a situation where two POPEs are required to apply a Qualified IIR with 


respect to the same LTCE.  


2. The facts are the same as Example 2.1.5 - 1, except that: 


a. 10% of the Ownership Interest in C Co is held directly by third parties; and 


b. the remaining 90% is still held by B Co.  


3. A diagram illustrating the holding structure and location of the members of the ABCD Group is set 


out below. 


A Co


B Co


C Co


D Co


60%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules


Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


Third Parties


90%   10%


100%


40%


Third Parties


 


4. B Co and C Co are POPEs because more than 20% of their Ownership Interests are held by 


persons that are not Constituent Entities of the ABCD Group. B Co is a POPE because 40% of its 


Ownership Interests are held directly by non-Group Members and C Co is also a POPE because 46% of 


its Ownership Interests are held directly (10%) or indirectly (40%*90% = 36%) by third parties .  


5. Under this scenario, however, Article 2.1.5 does not restrict C Co from applying the IIR because it 


is not wholly owned by another POPE.  
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6. Therefore, C Co applies the IIR under Article 2.1.4 with respect to 100% of the Top-up Tax of D 


Co because that is its Allocable Share of the Top-up Tax. In this case, B Co is still required to apply the 


IIR in accordance with Article 2.1.4 (with a different Allocable Share of the Top-up Tax) and is not restricted 


by Article 2.1.5. However, the IIR offset mechanism of Article 2.3 would eliminate any potential double 


taxation due to A Co’s and B Co’s application of the IIR in respect of D Co. 


Article 2.2.3 


Example 2.2.3 - 1  


Allocation of Top-up Tax under the IIR  


1. This example illustrates the computation of the Inclusion Ratio and a Parent Entity’s Allocable 


Share of the Top-up Tax Amount. 


2.  A Co is the UPE of an MNE Group and owns 70% of the Ownership Interests in B Co, a POPE 


located in Country B. The remaining 30% of the Ownership Interests in B Co are owned by persons that 


are not Group Entities. B Co owns 20% of the Ownership Interests in C Co, an LTCE located in Country 


C. A Co directly owns 70% of the Ownership Interests in C Co. A person that is not a Group Entity owns 


the remaining 10% of the Ownership Interests in C Co. A Co owns 100% of the Ownership Interests in D 


Co, an LTCE located in Country D. The Ownership Interest of B Co, C Co, and D Co are ordinary common 


stock that carry an equal right to profit distributions and capital. A diagram illustrating the holding structure 


and location of the members of the MNE Group is set out below.  


A Co


B Co


C Co


D Co


30%        70%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules


Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


Low-Tax Jurisdiction


Third Parties


100%


Third Parties


10%        20%       70%


 


3. The Top-up Tax computed for Country C and allocated to C Co for the Fiscal Year is 1,000. The 


Top-up Tax computed for Country D and allocated to D Co for the Fiscal Year is 500. The Financial 


Accounting Net Income of C Co and D Co reflected in the Consolidated Financial Statements of A Co is 


18,000 and 0, respectively. C Co’s GloBE Income is 20,000 and D Co’s GloBE Income is 35,000. The 


difference between C Co’s GloBE Income and the income reflected in the Consolidated Financial 


Statements is attributable to 2,000 of expenses that are not taken into account in computing GloBE Income 


or Loss. The difference between D Co’s GloBE Income and its income reflected in the Consolidated 


Financial Statements is attributable to the fact that all of its transactions were conducted with Group Entities 


located outside of Country D.  
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Entity Consolidated income GloBE Income Difference 


C Co 18,000 20,000 2,000 


D Co 0 35,000 35,000 


4. B Co’s Allocable Share of the Top-Up Tax of C Co is computed as follows: 


a. If B Co actually prepared Consolidated Financial Statements pursuant to UPE’s financial 


accounting standard, it would not consolidate the income and expenses of C Co because B Co 


only owns a 20% Ownership Interest in C Co. However, pursuant to Article 2.2.3(a), B Co 


assumes that it owns a Controlling Interest in C Co such that it would be required to consolidate 


its income, expense, assets, liabilities and cash flows with C Co for purposes of the hypothetical 


Consolidated Financial Statements.  


b. The first step in determining B Co’s Inclusion Ratio is computing the amount of GloBE Income 


attributable to Ownership Interests held by “other owners” in accordance with Article 2.2.3, 


which includes the Ownership Interests held by A Co. Under paragraph (d), Ownership Interests 


held by A Co are treated as Ownership Interests held by non-Group Entities for purposes of 


applying the UPE’s financial accounting standard for allocating income to non-Group Entities 


that do not have a Controlling Interest in the LTCE. In this case, 16,000 of the GloBE Income 


is attributed to Ownership Interests held by other owners (2,000 in relation to the 10% owned 


by a person that is not a Group Entity and 14,000 in relation to the 70% owned by A Co).  


c. The second step is to compute B Co’s “Inclusion Ratio” for C Co in accordance with Article 


2.2.2. B Co’s Inclusion Ratio is 20% (= [20,000 GloBE Income – 16,000 other owners’ 


interest] / 20,000 GloBE Income).  


d. The final step is calculating B Co’s Allocable Share of the Top-up Tax of C Co in accordance 


with Article 2.2.1. B Co’s Allocable Share of the Top-up Tax is 200 (= 1,000 Top-up Tax x 20% 


Inclusion Ratio).  


5. A Co’s Allocable Share of the Top-Up Tax of C Co is computed as follows: 


a. The first step is computing the amount of GloBE Income attributable to the Ownership Interests 


held by “other owners” in accordance with Article 2.2.3. In this case, 3,200 of the GloBE Income 


is attributed to Ownership Interests held by other owners (2,000 in relation to the 10% 


Ownership Interests owned directly by non-Group Entities and 1,200 in relation to the 6% 


Ownership Interests indirectly owned by other non-Group Entities through B Co). This amount 


is different from the amount attributed to persons that are non-Group Entities as reflected in the 


Consolidated Financial Statements because Article 2.2 uses the GloBE Income and not the 


Financial Accounting Net Income.  


b. The second step is to compute A Co’s “Inclusion Ratio” for C Co in accordance with Article 


2.2.2. A Co’s Inclusion Ratio is 84% (= [20,000 GloBE Income – 3,200 other owners’ interest] / 


20,000 GloBE Income).  


c. The final step is to calculate A Co’s Allocable Share of the Top-up Tax of C Co in accordance 


with Article 2.2 and Article 2.3. A Co first computes a tentative Allocable Share of the Top-up 


Tax under Article 2.2.1 of 840 (= 1,000 Top-up Tax x 84% Inclusion Ratio). Then, A Co reduces 


its Allocable Share by an amount equal to the portion that is brought to charge under the IIR 


applicable to B Co, or 14% (= B Co 20% x 70%). Thus, A Co’s Allocable Share of the Top-up 


Tax for purposes of applying Chapter 2 is 700 (= 840 tentative Allocable Share – 140 offset). 


6. Finally, A Co’s Allocable Share of the Top-Up Tax of D Co is computed as follows:  
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a. The first step is computing the amount of GloBE Income attributable to Ownership Interests 


held by “other owners” in accordance with Article 2.2.3. In this case, that amount is zero 


because D Co is wholly-owned by A Co.  


b. The second step is to compute A Co’s Inclusion Ratio with respect to D Co. A Co’s Inclusion 


Ratio is 100% (= [35,000 GloBE Income – 0 other owners’ interest] / 35,000 GloBE Income). 


The fact that D Co’s income was eliminated in the actual consolidation process does not 


change the outcome of the hypothetical allocation because Article 2.2.3(c) requires an 


allocation on the basis of the GloBE Income and not the Constituent Entity’s income reflected 


in the Consolidated Financial Statements of A Co.  


c. The final step is to calculate A Co’s Allocable Share of the Top-up Tax of D Co in accordance 


with Article 2.2.1. A Co’s Allocable Share of the Top-up Tax is 500 (= 500 Top-up Tax x 100 


% Inclusion Ratio).  


7. The following table illustrates each Parent Entity’s Allocable Share of the Top-up Tax of each LTCE 


and the Article 2.3 Offset Mechanism. 


 A Co B Co Non-Group Total 


Allocable Share of C 
Co Top-up Tax 


840 200 100 1,140 


Article 2.3 Offset (140) - - (140) 


Allocable Share of D 
Co Top-up Tax 


500 - - 500 


Total Top-up Tax 
allocated 


1,200 200 100 1,500 


Article 2.2.4 


Example 2.2.4 - 1  


Allocation of Top-up Tax under the IIR 


1. This example illustrates the determination of the Inclusion Ratio and the Allocable Share of the 


Top-up Tax in a situation where some of the LTCE’s income is allocated to non-Group Entities under Article 


3.5.3. 


2. Reverse Hybrid Entity is a company incorporated in Country B that is treated as fiscally transparent 


under the tax laws of Country B but not under the tax laws of Country A. A Parent Entity of the MNE Group, 


located in Country A, owns 60% of the Ownership Interests of Reverse Hybrid Entity and the remaining 


40% of the Ownership Interests are owned by non-Group Entities. A diagram illustrating the holding 


structure and location of the members of the MNE Group is set out below. 
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60%        40%


Country A


Country B


Reverse Hybrid 


Parent Entity


Third Parties


 


3. Prior to the application of Article 3.5.1, Reverse Hybrid Entity’s GloBE Income or Loss is reduced 


by 40%, the amount allocable to non-Group Entities. The remaining 60% of its GloBE Income or Loss is 


allocated to itself pursuant to Article 3.5.1(c). For purposes of determining the Parent Entity’s Allocable 


Share of the Top-up Tax under Article 2.2, Article 2.2.4 provides that Reverse Hybrid Entity’s income does 


not include any income allocated to non-Group Entities under Article 3.5.3. Accordingly, the Parent Entity’s 


Inclusion Ratio for purposes of determining its Allocable Share of the Top-up Tax of Reverse Hybrid Entity 


is 100% after the adjustment pursuant to Article 3.5.3. In other words, because the GloBE Income allocable 


to the non-Group Entities has been removed from the Reverse Hybrid Entity’s GloBE Income pursuant to 


Article 3.5.3, all of the remaining GloBE Income is attributable to the Parent Entity’s Ownership Interest.  


Article 2.3.2  


Example 2.3.2 - 1  


IIR Offset Mechanism – POPE  


1. This example illustrates the application of the IIR offset mechanism in Article 2.3.2 in a situation 


where a UPE and a POPE apply a Qualified IIR with respect to the same LTCE. 


2. A Co is the UPE of ABC Group. A Co is located in Country A that directly or indirectly owns 


Controlling Interests in two subsidiary companies: B Co and C Co, respectively located in Countries B and 


C. C Co is an LTCE located in a Low-Tax Jurisdiction. A Co, B Co and C Co are the only Constituent 


Entities in the ABC Group.  


3. A Co has a 60% Ownership Interest in B Co while third parties own the remaining 40%. B Co, in 


turn, wholly owns C Co. The Ownership Interest of B Co and C Co are ordinary common stock that carry 


an equal right to profit distributions and capital. A diagram illustrating the holding structure and location of 


the members of the MNE Group is set out below. 


A Co


B Co


C Co


60%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Implemented the GloBE Rules


Low-Tax Jurisdiction


Third Parties


100%


40%
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4. The Top-up Tax of C Co is EUR 10 million. B Co is a POPE because it has Ownership Interests 


in another Constituent Entity of the ABC Group and 40% of its Ownership Interests are held by third parties 


(i.e. non-group Entities). B Co is therefore required to apply the IIR in accordance with Article 2.1.4 because 


it is a POPE that owns an Ownership Interest in a LTCE. A Co is also required to apply the IIR in 


accordance with Article 2.1.1 because it is the UPE. To prevent double taxation, however, Article 2.3.1 


reduces the Top-up Tax that has been allocated to A Co because it owns an Ownership Interest in an 


LTCE (C Co) through a POPE (B Co). The reduction of Top-up Tax is limited to “the portion” of the Top-up 


Tax that has been allocated to the upper-tier Parent Entity (A Co) and that “is brought into charge” by the 


lower-tier Intermediate Parent Entity or POPE (B Co) in accordance with Article 2.3.2.  


5. Therefore, B Co is required to apply the IIR and its Allocable Share of the Top-up Tax is EUR 10 


million. A Co is also required to apply the IIR but its Allocable Share of the Top-up Tax (EUR 6 million) is 


reduced to zero by the Top-up Tax brought into charge by B Co. A table illustrating the numerical results 


of this example is set out below. 


Entity Direct 
Ownership 
Interest in C 
Co  


Indirect 
Ownership 
Interest in C Co 


Inclusion 
Ratio 


Allocable 
Share of Top-
up Tax 


IIR offset  Final Top-up 
Tax Liability 


B Co 100% - 1 EUR 10 million  - EUR 10 million 


A Co - 60% 
(60%*100%) 


0.6 EUR 6 million EUR 6 million EUR 0 


Example 2.3.2 - 2  


IIR Offset Mechanism – POPE  


1. This example illustrates the application of the IIR offset mechanism in Article 2.3.2 in a situation 


where a UPE has a direct Ownership Interest in an LTCE and an indirect Ownership Interest in the LTCE 


that is owned through a POPE and both the UPE and the POPE apply a Qualified IIR with respect to the 


LTCE. 


2. The facts are the same as Example 2.3.2 - 1, except that A Co has a 50% direct Ownership Interest 


in C Co while the remaining 50% is held by B Co. The Ownership Interests of B Co and C Co are ordinary 


common stock that carry an equal right to profit distributions and capital. A diagram illustrating the holding 


structure and location of the members of the MNE Group is set out below. 


A Co


B Co


C Co


60%         40%


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country C
Implemented the GloBE Rules


Low-Tax Jurisdiction


Third Parties


50% 50%
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3. The Top-up Tax of C Co is EUR 10 million. B Co is required to apply the IIR because it is a POPE 


that owns 50% of an LTCE (C Co). A Co is also required to apply the IIR because it is a UPE that owns, 


directly and indirectly, 80% of an LTCE (C Co). A Co’s Allocable Share of Top-up Tax, however, is reduced 


by an amount equal to the portion that is brought into charge by the lower-tier Parent Entity (B Co). A table 


illustrating the numerical results of this example is set out below. 


Entity Direct 
Ownership 
Interest in C 
Co  


Indirect Ownership 
Interest in C Co 


Inclusion 
Ratio 


Allocable 
Share of Top-
up Tax 


IIR offset  Final Top-up 
Tax liability 


B Co 50% - 0.5 EUR 5 million  - EUR 5 million 


A Co 50% 30% (60%*50%) 0.8 EUR 8 million EUR 3 million EUR 5 million 


Example 2.3.2 – 3  


IIR Offset Mechanism – Intermediate Parent Entity 


1. This example illustrates the application of the IIR offset mechanism in Article 2.3.2 in a situation 


where two Intermediate Parent Entities apply a Qualified IIR with respect to the same LTCE. 


2. A Co is the UPE of ABCD Group. A Co is a company located in Country A that owns Controlling 


Interests in three subsidiary companies: B Co, C Co and D Co, respectively located in Countries B, C and 


D. D Co is an LTCE located in a Low-Tax Jurisdiction. A Co, B Co, C Co and D Co are the only Constituent 


Entities in the ABCD Group. Only Countries B and C have implemented the GloBE Rules.  


3. A Co has a 100% Ownership Interest in B Co and a 60% Ownership Interest in C Co. B Co has 


the remaining 40% Ownership Interest in C Co, which is not a Controlling Interest for the purposes of this 


example. C Co, in turn, has a 100% Ownership Interest in D Co. The Ownership Interests of C Co are 


ordinary common stock that carry an equal right to profit distributions and capital. A diagram illustrating the 


holding structure and location of the members of the MNE Group is set out below. 


A Co


B Co


C Co


D Co


100%


Country A
Not implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Country D
Not implemented the GloBE Rules


Low-Tax Jurisdiction


Country C
Implemented the GloBE Rules


100%


40%           60%


 


4. The Top-up Tax of D Co is EUR 10 million. The UPE (A Co) is not required to apply the IIR as 


Country A has not implemented the GloBE Rules. 


5. C Co is an Intermediate Parent Entity and is therefore required to apply the IIR in accordance with 


Article 2.1.2 because it owns an Ownership Interest in an LTCE (D Co). C Co’s obligation to apply the IIR 
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is not switched-off under Article 2.1.3 because the Parent Entity holding its Controlling Interests (A Co) is 


not required to apply the IIR.  


6. B Co is also required to apply the IIR because it is an Intermediate Parent Entity that owns 40% 


of an LTCE (D Co) and its Controlling Interests are not held by a Parent Entity that is required to apply the 


IIR (A Co is not required to apply the IIR). B Co’s Allocable Share of the Top-up Tax, however, is reduced 


by the amount that is equal to the portion brought into charge by the lower-tier Parent Entity (C Co) through 


which its Ownership Interest in D Co is held. A table illustrating the numerical results of this example is set 


out below. 


Entity Direct 
Ownership 
Interest in 
D Co  


Indirect Ownership 
Interest in D Co 


Inclusion 
Ratio 


Allocable 
Share of Top-
up Tax 


IIR off-set  Final Top-up 
Tax liability 


A Co - 100% (60%+40%) - - -  


B Co - 40%  0.4 EUR 4 million  EUR 4 million EUR 0 


C Co 100% - 1 EUR 10 million  


- 


EUR 10 million 


Article 2.4.1  


Example 2.4.1 - 1  


Application of the UTPR – Additional Cash Tax Expense (reduction of loss carry-forward) 


1. This example illustrates how to assess whether Constituent Entities located in a UTPR Jurisdiction 


have an additional cash tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction 


for purposes of applying Article 2.4.1. Assessing whether Constituent Entities have had an additional cash 


tax expense equal to that UTPR Top-up Tax Amount may also be relevant for the purposes of applying 


Article 2.4.2 (availability of the carry-forward mechanism) and 2.6.3 (effect on the UTPR Percentage of a 


UTPR Jurisdiction). 


2. Assume a Constituent Entity in a UTPR Jurisdiction earns revenue of EUR 200 and deductible 


expenses of EUR 300 (loss of EUR 100) in Year 1 and revenue of EUR 200 and deductible expenses of 


EUR 100 (profit of EUR 100) in Year 2. Assume the jurisdiction where the Constituent Entity is located 


allows losses to be carried forward indefinitely. Assume that the UTPR Top-up Tax Amount allocated to 


that jurisdiction is EUR 60 for Year 1, that the jurisdiction has a CIT rate of 20% and that there are no other 


Constituent Entities in that jurisdiction.  


3. The additional cash tax expense is in addition to the amount of additional tax that the Constituent 


Entities would otherwise have been paid under the ordinary domestic rules for calculating their taxable 


income and tax liability. Therefore, the additional cash tax expense is determined by comparing the amount 


of tax that is due after the UTPR adjustment is made with the amount of tax that would have been paid 


under the ordinary domestic rules for calculating taxable income.  


4. The jurisdiction denies EUR 300 of deductions (= 60 / 20%) under its UTPR in order to produce 


an additional tax expense of EUR 60, equal to the UTPR Top-up Tax Amount. In Year 1, the denial of a 


deduction for EUR 300 of expenses results in the elimination of the loss carry-forward of EUR 100 and in 


a profit of EUR 200. On the profit of EUR 200, the Constituent Entity is subject to EUR 40 of tax in respect 


of Year 1, whereas it would not have been liable for any tax in the absence of a UTPR adjustment. The 


EUR 40 of additional tax is the additional cash tax expense incurred in respect of Year 1, and the full 


additional cash tax expense (60) is not paid in Year 1. The EUR 40 of additional tax is lower than the EUR 
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60 of UTPR Top-up Tax Amount allocated to this jurisdiction, but an additional cash tax expense may arise 


in respect of a future year because of the elimination of the loss carry-forward.  


5. In this example, the UTPR adjustment made in respect of Year 1 will result in another additional 


cash tax expense in Year 2. Because the UTPR adjustment has eliminated the loss carry-forward of EUR 


100, the Constituent Entity will have an additional cash tax expense of EUR 20 on the profits generated in 


Year 2. If the loss carry-forward of EUR 100 was not eliminated in Year 1 as a result of the UTPR 


adjustment, it would have offset the taxable income in Year 2 and resulted in no income tax liability in Year 


2 absent the application of the UTPR.  


6. The following table summarises the income tax liability of the Constituent Entity in the UTPR 


Jurisdiction before the UTPR adjustment. 


Before UTPR adjustment Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


Profit or loss (before UTPR adjustment) (100) 100 


Loss carry-forward generated or (used) (before UTPR adjustment) 100 (100) 


Loss carry-forward balance (before UTPR adjustment) 100 0 


Tax due in the jurisdiction (before UTPR adjustment) 0 0 


7. The following table summarises the income tax liability of the Constituent Entity in the UTPR 


Jurisdiction after the UTPR adjustment. 


After UTPR adjustment Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


UTPR Adjustment (denial of deduction) 300 - 


Profit or loss (after UTPR adjustment) 200 100 


Loss carry-forward generated or (used) (after UTPR adjustment) 0 0 


Loss carry-forward balance (after UTPR adjustment) 0 0 


Tax due in the jurisdiction (after UTPR adjustment) 40 20 


8. The following table illustrates the computations that are made to assess the additional cash tax 


expense that the Constituent Entity had in respect of Year 1 and Year 2.  


Computation of the additional cash tax expense Year 1 Year 2 


[A] Tax due in the jurisdiction (before UTPR adjustment) 0 0 


[B] Tax due in the jurisdiction (after UTPR adjustment) 40 20 


[C] Additional cash tax expense, where [C] = [B] – [A] 40 20 


9. As illustrated in this example, a reduction to loss carry-forward does not result in additional cash 


tax expense until corresponding income has arisen in a subsequent period. On this basis, the additional 
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cash tax expense incurred by the Constituent Entity amounts to EUR 40 in respect of Year 1 and EUR 20 


in respect of Year 2. Therefore, this Constituent Entity has an additional cash tax expense of EUR 60 over 


the period. 


Article 2.4.2 


Example 2.4.2 - 1  


Application of the UTPR – Additional Cash Tax Expense (no loss carry-forward) 


1. This example illustrates a situation where the carry-forward mechanism provided under Article 


2.4.2 is necessary for the Constituent Entities located in a UTPR Jurisdiction to have an additional cash 


tax expense equal to the UTPR Top-up Tax Amount allocated to that jurisdiction for the purposes of 


applying Article 2.4.1.  


2. In Example 2.4.1 - 1, the application of the UTPR in Year 1 eliminates the loss that can be carried 


forward to Year 2 and results in an additional cash tax expense over the two-year period that equals the 


UTPR Top-up Tax Amount. Therefore, no additional UTPR adjustment is needed in Year 2.  


3. The facts are the same as in Example 2.4.1 - 1, except that the UTPR jurisdiction does not allow 


the carry forward of losses in the computation of taxable income.  


4. The following table summarises the income tax liability of the Constituent Entity in the UTPR 


Jurisdiction before the UTPR adjustment. 


Before UTPR adjustment Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


Profit or loss (before UTPR adjustment) (100) 100 


Loss carry-forward (before UTPR adjustment) – not available 0 0 


Tax due in the jurisdiction (before UTPR adjustment) 0 20 


5. The following table summarises the income tax liability of the Constituent Entity in the UTPR 


Jurisdiction after the UTPR adjustment made in respect of Year 1. 


After UTPR adjustment made in Year 1 Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


UTPR Adjustment (denial of deduction) 300 - 


Profit or loss (after UTPR adjustment) 200 100 


Loss carry-forward (after UTPR adjustment) – not available 0 0 


Tax due in the jurisdiction (after UTPR adjustment) 40 20 


6. In this example, the additional cash tax expense incurred by the Constituent Entity amounts to 


EUR 40 in respect of Year 1 and EUR 0 in respect of Year 2 unless an additional adjustment is made 
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under Article 2.4.2 (see below). There is no additional cash tax expense in Year 2 that results from the 


UTPR adjustment made in Year 1.  


7. Therefore, to impose an additional cash tax expense under the UTPR in Year 2, the UTPR 


Jurisdiction will need to deny another EUR 100 of deductions in Year 2 to increase the profit to EUR 200 


(thereby imposing an additional EUR 20 of tax by virtue of the application of the UTPR). 


8. The following table summarises the income tax liability of the Constituent Entity in the UTPR 


Jurisdiction after the UTPR adjustment made in respect of Year 1 and the additional adjustment made in 


respect of Year 2. 


After UTPR adjustment in Year 1 and 2 Year 1 Year 2 


Revenue 200 200 


Deductible Expenses  (300) (100) 


UTPR Adjustment (denial of deduction) 300 100 


Profit or loss (after UTPR adjustment) 200 200 


Loss carry-forward (after UTPR adjustment) – not available 0 0 


Tax due in the jurisdiction (after UTPR adjustment) 40 40 


9. The following table illustrates the computations that are made to assess the additional cash tax 


expense that the Constituent Entity had in respect of Year 1 and Year 2.  


Computation of the additional cash tax expense Year 1 Year 2 


[A] Tax due in the jurisdiction (before UTPR adjustment) 0 20 


[B] Tax due in the jurisdiction (after UTPR adjustment) 40 40 


[C] Additional cash tax expense, where [C] = [B] – [A] 40 20 


10. In this example, the additional cash tax expense incurred by the Constituent Entity amounts to 


EUR 40 in respect of Year 1 and EUR 20 in respect of Year 2. Therefore, this Constituent Entity has an 


additional cash tax expense of EUR 60 over the period, but, unlike in Example 2.4.1-1, an additional UTPR 


adjustment was necessary in respect of Year 2 to achieve this outcome. This additional adjustment is 


made under Article 2.4.2. 


Article 2.5.3  


Example 2.5.3 – 1  


UTPR Top-up Tax Amount 


1. This example illustrates how to compute the UTPR Top-up Tax Amount under Article 2.5.3. 


2. Assume A Co is the UPE of the ABC Group. A Co is located in Jurisdiction A. A Co directly owns 


100% of B Co, 55% of C Co and 100% of D Co, respectively located in Jurisdictions B, C and D. Assume 


B Co has a 40% Ownership interest in C Co, and that the remaining 5% ownership interests of C Co are 


held by minority shareholders. A diagram illustrating the holding structure and location of the members of 


the ABC Group is set out below.  
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3. Assume C Co is a LTCE and Jurisdictions A and C have not implemented the GloBE Rules 


whereas Jurisdictions B and D both have a Qualified IIR and a Qualified UTPR. Assume the Top-up Tax 


of C Co is EUR 100. 


A Co


B Co


C Co


D Co


100%


Jurisdiction A
Not implemented the GloBE Rules


High-Tax Jurisdiction


Jurisdiction B
Implemented the GloBE Rules


High-Tax Jurisdiction 


Jurisdiction D
Implemented the GloBE Rules


High-Tax Jurisdiction


Jurisdiction C
Not implemented the GloBE Rules


Low-Tax Jurisdiction 


40%


100%


Third Parties5%55%


 


4. A Co is not required to apply a Qualified IIR. B Co’s allocable share of the Top-up Tax of C Co 


equals 40%. Therefore, as provided under Article 2.1.2, B Co is required to apply a Qualified IIR with 


respect to 40% of the Top-up Tax of C Co. B Co is liable for a Top-up Tax of EUR 40. 


5.  A Co’s Ownership Interest in C Co equals to 95% in total (40% indirectly held via B Co and 55% 


directly held). Therefore, not all of A Co’s Ownership Interest in C Co are held by a Parent Entity that is 


required to apply a Qualified IIR with respect to C Co and Article 2.5.3 applies respectively.  


6. Article 2.5.3 provides that the Top-up Tax of EUR 100 of C Co is reduced by the amount of B Co’s 


allocable share of C Co’s Top-up Tax (EUR 40) to compute the UTPR Top-up Tax Amount that is allocated 


under the UTPR. In this example, the UTPR Top-up Tax Amount is EUR 60 (= 100 – 40).  


Article 2.6.4  


Example 2.6.4 – 1 


Allocation of Top-up Tax for the UTPR 


1. This example illustrates the effect of Article 2.6.4 on the UTPR Percentages of the UTPR 


Jurisdictions. 


2. The fact pattern is similar to the one presented in Example 2.5.3 – 1 but B Co does not own any 


Ownership Interest in C Co and A Co holds its Ownership Interest in C Co directly. A diagram illustrating 


the holding structure and location of the members of the ABC Group is set out further below.  
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A Co


B Co


C Co


D Co


100%


Jurisdiction A
Not implemented the GloBE Rules


High-Tax Jurisdiction


Jurisdiction B
Implemented the GloBE Rules


High-Tax Jurisdiction 


Jurisdiction D
Implemented the GloBE Rules


High-Tax Jurisdiction


Jurisdiction C
Not implemented the GloBE Rules


Low-Tax Jurisdiction 


95%


100%


Third Parties
5%


 


3. No Constituent Entity is required to apply a Qualified IIR with respect to the Top-up Tax of C Co 


because Jurisdiction A has not implemented the GloBE Rules and B Co and D Co do not have Ownership 


Interests in C Co. Therefore, the total amount of Top-up Tax is allocated under the UTPR.  


4. Assume the UTPR Top-up Tax Amount in respect of C Co is EUR 100 for each of Fiscal Years 1 


to 4 and that the UTPR Percentages of Jurisdictions B and D are 50% each over the same period based 


on the formula under Article 2.6.1.  


5. For Fiscal Year 1, Jurisdiction B and D are each allocated an amount of Top-up Tax of EUR 50. 


Assume that Jurisdiction B is not able to collect the whole amount of EUR 50 for the taxable year in which 


Fiscal Year 1 ends. Article 2.6.3 provides that Jurisdiction B’s UTPR Percentage is deemed to be zero for 


Year 2 (and following Years) as long as the UTPR Top-Up Tax Amount of EUR 50 allocated to Jurisdiction 


B in Year 1 has not resulted in B Co having an equivalent additional cash tax expense. This means that 


no more UTPR Top-up Tax Amount is allocated to Jurisdiction B until it has been able to impose the 


relevant Tax.  


6. In Fiscal Year 2, Jurisdiction B has a UTPR percentage of zero. As a consequence, the whole 


UTPR Top-up Tax calculated for Fiscal Year 2 (EUR 100) is allocated to Jurisdiction D. Assume that 


Jurisdiction B is again not able to collect the whole amount of UTPR Top-up Tax of EUR 50 (allocated in 


respect of Fiscal Year 1) for the taxable year in which Fiscal Year 2 ends. Further, Jurisdiction D is also 


not able to collect the whole amount of EUR 100 (allocated in respect of Fiscal Year 2) for the taxable year 


in which Fiscal Year 2 ends. As provided in Article 2.6.3, both Jurisdictions B and D would have a UTPR 


percentage of zero for Fiscal Year 3.  


7. However, Article 2.6.4 stipulates that Article 2.6.3 would not apply when it would result in all UTPR 


Jurisdictions’ UTPR percentages being reduced to zero. Pursuant to Article 2.4.2, in Fiscal Year 3, the 


Total UTPR Top-up Tax Amount of EUR 100 is therefore allocated to Jurisdictions B and D in respect of 


their UTPR Percentage based on the formula under Article 2.6.1 (50%/50%) without the application of 


Article 2.6.3. An amount of EUR 50 of Top-up Tax is added to the other UTPR Top-up Tax Amounts that 


are still to be collected by each Jurisdiction.  


8. Finally, assume that all remaining UTPR Top-up Tax Amounts are collected in both Jurisdictions 


for the taxable year in which Fiscal Year 3 ends. In Fiscal Year 4, the UTPR Top-up Tax Amount of 100 is 


allocated to Jurisdictions B and D based on their respective UTPR Percentages determined using the 


formula in Article 2.6.1. 


9. The following table summarises the amount of UTPR Top-up Tax allocated to each Jurisdiction 


under this example. 
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Year UTPR Top-up 
Tax Amount 


Allocation Jurisdiction B Allocation Jurisdiction D 


1 EUR 100 EUR 50 


(UTPR Percentage of 50%) 


EUR 50 


(UTPR Percentage of 50%) 


2 EUR 100 EUR 0  


(UTPR Percentage of 0%) 


EUR 100  


(UTPR Percentage of 100%) 


3 EUR 100 EUR 50 


(UTPR Percentage of 50%)  


EUR 50  


(UTPR Percentage of 50%) 


4 EUR 100 EUR 50 


(UTPR Percentage of 50%) 


EUR 50 


(UTPR Percentage of 50%) 
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Chapter 3 – Examples 


Article 3.1.2  


Example 3.1.2 – 1 


 


1. An MNE Group’s UPE is A Co, located in jurisdiction A. The MNE Group’s Consolidated Financial 


Statements are prepared using IFRS and the presentation currency is Euro.  


2. A Co has two subsidiaries, B Co (located in jurisdiction B) and C Co (located in jurisdiction C). 


Both B Co and C Co have subsidiaries also located in jurisdiction B and C respectively. The non-


consolidated accounts for B Co and its subsidiaries are prepared in accordance with Japanese GAAP (J-


GAAP). The functional accounting currency of B Co and its subsidiaries is Japanese Yen. The non-


consolidated accounts for C Co and its subsidiaries are prepared in accordance with US GAAP. The 


functional accounting currency of C Co and its subsidiaries is USD. None of the subsidiaries are located 


in a hyperinflationary economy. 


3. The MNE Group’s accounting consolidation system is set up to contemporaneously translate and 


record all entity level postings in local functional currency to the Consolidated Financial Statements-


currency (Euro). As a result, all of the detailed data relevant for the GloBE Income and Loss of each 


Constituent Entity is readily available in the presentation currency of the Consolidated Financial 


Statements (Euro). The MNE Group’s accounting consolidation system uses spot rates at the date of 
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transaction for income statement items and closing rates for balance sheet items. This foreign exchange 


translation logic is consistent with the relevant principles of IFRS. 


4. The principles of IFRS may also support other foreign exchange translation logics. However, the 


foreign exchange translation logic used in the MNE Group’s accounting consolidation system should be 


respected under the GloBE Rules because it is consistent with the relevant IFRS principles.  


Example 3.1.2 – 2 


 


1. An MNE Group’s UPE is A Co, located in jurisdiction A. The MNE Group’s Consolidated Financial 


Statements are prepared using IFRS and the presentation currency is Euro.  


2. A Co has two subsidiaries, B Co (located in jurisdiction B) and C Co (located in jurisdiction C). 


Both B Co and C Co have various subsidiaries also located in jurisdiction B and C respectively. The non-


consolidated accounts for B Co and its subsidiaries are prepared in accordance with J-GAAP. The 


functional accounting currency of B Co and its subsidiaries is Japanese Yen. The non-consolidated 


accounts for C Co and its subsidiaries are prepared in accordance with US GAAP. The functional 


accounting currency of C Co and its subsidiaries is USD. None of the subsidiaries are located in a 


hyperinflationary economy. 


3. The MNE Group’s accounting consolidation system is set up to record the entity level data in the 


local accounting functional currency and translate to the Consolidated Financial Statements presentation 


currency (Euro) in accordance with IFRS during the monthly consolidation process. The consolidation of 


the local data is completed at an aggregate account balance level (i.e., not per posting or transaction) 


using the monthly average rate for income statement items and closing rate for balance sheet items. As a 


result, most of the detailed data required to calculate each Constituent Entity’s GloBE Income or Loss is 


only available in the local functional currency (i.e., JPY and USD). 


4. The MNE Group’s accounting system cannot determine the portion of the annual amount the 


income or expense that was posted in each month and thus cannot apply monthly translation rates to 


different portions of the income or expense. For practical reasons, the MNE Group therefore uses yearly 


average rates when converting the relevant profit and loss GloBE data points from local currency to the 
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presentation currency. Using a yearly average rate for these adjustment items is appropriate under the 


relevant principles of IFRS.  


5. As the foreign exchange translation logic used to determine each Constituent Entity’s GloBE 


Income or Loss is consistent with the relevant principles of IFRS, the conversion logic should be respected 


under the GloBE Rules.  


Example 3.1.2 – 3 


 


1. The MNE Group’s consolidated financial statements are prepared using IFRS and the Group’s 


presentation currency is Euro. The accounts for B Co and its subsidiaries are prepared in accordance with 


IFRS. The accounting functional currency of B Co and its subsidiaries is Japanese Yen. The accounts for 


C Co and its subsidiaries are prepared in accordance with IFRS. The accounting functional currency of C 


Co and its subsidiaries is US Dollars. None of the subsidiaries are located in a hyperinflationary economy. 


2. The MNE Group’s consolidation system is set up to contemporaneously translate and record all 


entity level postings in local functional currency to the presentation-currency of the MNE Group (i.e., it uses 


the first conversion paradigm). Consequently, the detailed data relevant for calculating each Constituent 


Entity’s GloBE Income or Loss is readily available in the presentation-currency of the MNE Group (i.e., 


Euro). The MNE Group’s accounting consolidation system uses spot rates at the date of transaction for 


income statement items and closing rates for balance sheet items. 


3. Due to a recent acquisition (New Cos), certain subsidiaries are not part of the consolidation 


system. For commercial reasons (e.g., system costs and the low materiality of these entities), it is decided 


not to incorporate these entities into the MNE Group’s accounting consolidation system. The entity level 


postings for these entities are therefore completed in the local accounting functional currency and then 


translated to the presentation currency on an aggregated basis in the monthly consolidation process.  


4. For these Constituent Entities, the detailed data relevant for determining their GloBE Income or 


Loss is only available in local functional currency (i.e., USD). The MNE Group’s accounting system cannot 


determine the portion of the annual amount the income or expense that was posted in each month and 


thus cannot apply monthly translation rates to different portions of the income or expense. Therefore, the 


MNE Group uses a yearly average rate when converting from local currency to the presentation currency 
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for these Constituent Entities. As the foreign currency translation logic is compliant with the accounting 


standard applicable to the Consolidated Financial Statements, the foreign currency translation logic should 


be respected for determining the GloBE Income or Loss for these Constituent Entities.  


Example 3.1.2 – 4 


 


1. The A Co Group’s consolidated financial statements are prepared using IFRS and the Group’s 


presentation currency is Euro. The accounts for B Co and its subsidiaries are prepared in accordance with 


IFRS. The accounting functional currency of B Co and its subsidiaries is Japanese Yen. The accounts for 


C Co and its subsidiaries are prepared in accordance with IFRS. The accounting functional currency of C 


Co and its subsidiaries is US Dollars. None of the subsidiaries are located in a hyperinflationary economy. 


2. The A Co Group’s accounting consolidation system is set up to record the entity level data in the 


local functional currency and translate to the presentation-currency during the monthly consolidation 


process. The consolidation of the local data has been done at an aggregate account balance level (i.e., 


not per posting or transaction) using monthly averages for Profit and Loss items and closing rate for 


Balance Sheet items. Consequently, the detailed data relevant for determining each Constituent Entity’s 


GloBE Income or Loss is only available in local functional currency (i.e., JPY and USD). As in Example 2, 


the MNE Group uses yearly average rates to convert from local currency to presentation-currency for 


GloBE calculation purposes.  


3. Due to a recent acquisition, the A Co Group has become part of a larger MNE Group and the new 


UPE-entity for GloBE purposes is Acquisition Co. Acquisition Co Group uses IFRS and its presentation 


currency is the Euro. Acquisition Co Group’s consolidation system is set up to contemporaneously translate 


and record all entity level postings in local functional currency to the presentation currency. It has been 


decided to incorporate the A Co Group into Acquisition Co’s consolidation system, which is planned to take 


3 years. During that period, Acquisition Co will continue to use the A Co Group’s foreign currency 


translation logic in parallel to the logic used by the Acquisition Co Group. That is, Acquisition Co will 
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maintain its current foreign currency translation logic for Sub-Cos, while it will maintain A Co Group’s (and 


its subsidiary) different foreign currency translation logic during the 3-year period. These different logics 


will be applied even where the A Co Group and the Acquisition Co Group have subsidiaries located in the 


same jurisdiction. Upon incorporation of the A Co Group into Acquisition Co Group’s consolidation system, 


it will use the same foreign currency translation logic (i.e., contemporaneous translation) as the Acquisition 


Co Group.  


4. Given the foreign currency translation logics used both before and after the system implementation 


are in accordance with the accounting standard applicable to the Consolidated Financial Statements of the 


MNE Group, the foreign currency translation logics should be respected for the purposes of determining 


each Constituent Entity’s GloBE Income or Loss.  


Example 3.1.2 – 5 


 


1. The MNE Group’ s consolidated financial statements are prepared using IFRS and the Group’s 


presentation currency is Euro. The accounts for B Co and its subsidiaries are prepared in accordance with 


IFRS. The accounting functional currency of B Co and its subsidiaries is Japanese Yen. The accounts for 


C Co and its subsidiaries are prepared in accordance with IFRS. The accounting functional currency of C 


Co and its subsidiaries is Argentine Peso. The C Co Group is located in a hyperinflationary economy. 


2. The MNE Group’s consolidation system is set up to record the entity level data in the local 


functional currency and translate to the presentation currency of the Consolidated Financial Statements 


during the monthly consolidation process (i.e., it uses the second conversion paradigm). The consolidation 


of the local data is completed at an aggregate account balance level (i.e., not per posting or transaction) 


using monthly averages for income statement items and closing rates for balance sheet items.  


3. As a result, more granular data required to calculate each Constituent Entity’s GloBE Income or 


Loss is only available in the local functional currency (i.e., JPY and ARS). A requirement to use monthly 


averages to convert these more granular adjustments would be un-administrable for the MNE Group, 
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whose accounting consolidation processes are not designed to track the time and applicable foreign 


exchange rate for each individual posting performed at an unconsolidated entity level. 


4. For practical reasons, the MNE Group therefore uses yearly average rates when converting the 


relevant profit and loss GloBE data points from local currency to the presentation -currency. Whereas using 


a yearly average rate is an appropriate foreign currency translation logic under the accounting standards 


and should be respected under the GloBE rules for the B Co Group, this is not appropriate for the C Co 


Group. For the C Co Group, the foreign currency translation logic should follow a similar set of principles 


as those set out for hyperinflationary economies in the Group’s Financial Accounting Standards (in this 


case, IFRS). 


Article 3.2.1(b) 


Example 3.2.1(b) - 1  


Excluded Dividend and Short-term Portfolio Shareholding 


1. This example illustrates how to test the period during which a Portfolio Shareholding was held.  


2. Assume A Co is a Constituent Entity of an MNE Group that is subject to the GloBE Rules. B Co is 


unrelated to A Co. B Co has 10,000 ordinary shares on issue that carry an equal right to profit distributions 


and capital. A Co acquires 200 common shares in B Co on 1 July in Year 1 and acquires an additional 100 


common shares in B Co on 31 March in Year 2. B Co has only one class of shares and distributes a 


dividend of EUR 0.10 per share on 31 December of Year 2. A time line showing the period A Co held the 


two tranches of B Co shares and the receipt of the dividend is set out below. 


Year 1 Year 2 


Jan.-March April -June July – Sept. Oct. – Dec. Jan.-March April -June July – Sept. Oct. – Dec. 


  200 Shares 


     100 Shares 


  1 July  


Acquisition 


200 


 31 March  


Acquisition 


100 


  31 


December 


Dividend 30 


3. A Co is a member of an MNE Group that holds less than 10% of the shares in B Co. Therefore, A 


Co holds a Portfolio Shareholding in B Co at the date the dividend is paid. One hundred of these shares 


are treated as a Short-term Portfolio Shareholding under the GloBE Rules because A Co has held those 


shares for less than 12 months at the dividend date. The dividends received on those shares (10 = 100 


shares x 0.10) will be taken into account in calculating A Co’s GloBE income and only 20 of the dividends 


received by A Co in respect of the remaining 200 shares will be treated as an Excluded Dividend under 


Article 3.2.1(b) of the GloBE Rules. 


Example 3.2.1(b) - 2 


Excluded Dividend and Short-term Portfolio Shareholding 


1. The facts are the same as in Example 3.2.1(b) - 1, except that A Co disposes of 40 B Co shares 


on 30 September in Year 2. In accordance with the Commentary to Article 3.2.1, the sale of B Co shares 


is deemed to be a sale of those shares of the same class of shares that were most recently acquired by A 


Co. Therefore, A Co is treated as having disposed the B Co common shares that were acquired on 31 
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March in Year 2. B Co distributes a dividend of EUR 0.10 per share on 31 December of Year 2. A timeline 


showing the period A Co held the B Co shares and the receipt of the dividend is set out below. 


Year 1 Year 2 


Jan.- March April -June July – Sept. Oct.-Dec. Jan.-March April -June July – Sept. Oct. – Dec. 


  200 Shares 


     60 Shares 


     40 Shares  


  1 July  


Acquisition 


200 


 31 March  


Acquisition 


100 


 30 


September 


Sale 40 


31 


December 


Dividend 26 


2. At the date of the distribution, 60 of the 260 shares that are held are treated as a Short-term 


Portfolio Shareholding under the GloBE Rules because A Co has held those 60 shares for less than 12 


months at the dividend date. The dividend received on those shares (6 = 60 shares x 0.10) will be taken 


into account in calculating A Co’s GloBE income and only 20 of the dividends received by A Co in respect 


of the remaining 200 shares will be treated as an Excluded Dividend under Article 3.2.1 of the GloBE 


Rules. 


Example 3.2.1(b) - 3 


Excluded Dividend and Short-term Portfolio Shareholding 


1. The facts are the same as Example 3.2.1(b) - 1 but assume that A Co disposes of 50 shares on 


31 December of Year 1. In accordance with the Commentary to Article 3.2.1, the sale of B Co shares is 


deemed to be a sale of those shares that were most recently acquired by A Co. In this case A Co is treated 


as having disposed the B Co shares that were acquired on 1 July in Year 1. B Co distributes a dividend of 


EUR 0.10 per share on 31 December of Year 2. A timeline showing the period A Co held the B Co shares 


and the receipt of the dividend is set out below.  


2. At the date of the distribution, 100 of these shares are treated as a Short-term Portfolio 


Shareholding under the GloBE Rules because A Co has held those shares for less than 12 months as at 


the dividend date. The dividend received on these shares (10 = 100 shares x 0.10) will be taken into 


account in calculating A Co’s GloBE income and only 15 of the dividends received by A Co in respect of 


the remaining 150 shares will be treated as an Excluded Dividend under Article 3.2.1 of the GloBE Rules. 


Year 1 Year 2 


Jan.- 


March 


April -


June 


July – Sept. Oct. – Dec. Jan. - March April -


June 


July – 


Sept 


Oct. – Dec. 


  150 Shares 


  50 Shares  100 Shares 


  1 July  


Acquisition 200 


31 December 


Sale 50 


31 March  


Acquisition 100 


 
 Dividend 25 
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Article 3.2.1(c) 


Example 3.2.1(c)-1  


1. This example illustrates how to allocate the Excluded Equity Gains or Loss on hedging instruments 


that hedge the currency risk in Ownership Interests other than Portfolio Shareholdings in cases where the 


hedging instrument is issued by a Constituent Entity (the issuing Constituent Entity) other than the 


Constituent Entity that holds the hedged Ownership Interest.  


2. Group A prepares its Consolidated Financial Statements in US Dollars while Group B prepares its 


Consolidated Financial Statements in Euro. Group A acquires Group B, which becomes Subgroup B, and 


enters into an external loan denominated in Euro to hedge the fluctuations in the value of assets and 


liabilities of the newly acquired Group B that arise from translating those assets and liabilities from Euro to 


US Dollars for its Consolidated Financial Statements. The loan is considered an effective hedge under the 


Authorised Financial Accounting Standard used in the preparation of the Consolidated Financial 


Statements of Group A, which continue to be prepared in US Dollars after the acquisition.  


3. As the loan is designated in the Consolidated Financial Statements of Group A as a net investment 


hedge against the investment in the newly acquired Group B, any currency fluctuations on the loan are 


reflected in the Other Comprehensive Income (OCI) rather than in the Income Statement. This ensures 


that foreign exchange movements between the value of the Euro and Dollar do not affect the financial 


results for Subgroup B in Group A’s Consolidated Financial Statements.  


4. The loan was entered into by TC Co, a Constituent Entity of Group A located in Country A that 


performs treasury functions for Group A. The investment in the newly acquired Group B, however, is held 


by Subgroup B Hold Co, a separate Constituent Entity of Group A that is located in Country B. The 


functional currency of both TC Co and Subgroup B Hold Co is the US Dollar and both Countries A and B 


have a 25% CIT rate.  


5. The financial accounts of the former Group B Entities are maintained in Euro and translated to US 


Dollars for consolidation. Net investment hedge accounting is not available in the entity accounts of TC Co 


because TC Co does not have foreign exchange exposure in respect of Subgroup B so from the entity 


perspective the external loan is not a hedge. Consequently, currency fluctuations on the loan are reflected 


in the Income Statement in its financial accounts. To avoid large currency fluctuations on the external loan 


affecting taxable profits, TC Co (lender) and Subgroup B Hold Co (borrower) enter into an intra-group loan 


denominated in Euro for the same value of the external loan taken out by TC Co. Any currency fluctuations 


in the external loan will therefore be offset by equal and opposite fluctuations in the intra-group loan 


ensuring that there is no net income or loss in respect of the external loan included in either TC Co’s 


financial accounts or its taxable profit. From Subgroup B Hold Co’s perspective, the currency fluctuations 


on the intragroup loan are included in its financial accounts. This is because net investment hedge 


accounting is not available in its entity accounts because its financial investment in Subgroup B is 


measured at cost and does not reflect movements in the value of the ownership interests attributable to 


currency fluctuations. The movement on the intra-group loan is consequently not hedging any currency 


movement in the Income Statement from an entity perspective. However, under Country B’s tax laws, the 


currency fluctuations on the intra-group loan are not included in taxable profits on the basis that they relate 


to a loan used to hedge Subgroup B Hold Co’s investment in the newly acquired Subgroup B. The 


intragroup loan therefore prevents the external loan affecting the taxable profit of Group A, when there is 


no net income from the overall arrangement from the consolidated perspective.  


6. In Year 1, TC Co and Subgroup B, including Subgroup B Hold Co, have USD 1 000 of profit each 


before any foreign currency fluctuations are considered. Due to foreign currency fluctuations, however, the 


value of the Euro denominated external loan increases by USD 100 so that it gives rise to an expense of 


USD 100 for TC Co. In the Consolidated Financial Statements of Group A, this USD 100 is reflected in the 
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OCI (and therefore it is not included in the profits). The same currency fluctuation applies on the intra-


group loan so that the impact on the profit and loss statement of TC Co determined based on its entity 


accounts (without regard to consolidation adjustments) is neutralised (i.e. the USD 100 expense on the 


external loan is offset by the USD 100 income arising from the intra-group loan). Under the tax laws of 


jurisdiction B, the USD 100 expense arising from the intra-group loan is reflected in Subgroup B Hold Co’s 


financial accounts but is excluded from the computation of its taxable profits. Therefore, USD 250 of tax (= 


USD 1 000 x 25% CIT) is paid both in Jurisdictions A and B, irrespective of the fact that the overall 


accounting profit of TC Co is USD 1 000 while the accounting profit of Subgroup B is 900 (= USD 1 000 


Subgroup B profit – USD 100 Subgroup B Hold Co expense arising from intra-group loan).  


7. As currency fluctuations are reflected in the OCI and the external loan is considered an effective 


hedge under the Authorised Financial Accounting Standard used in the preparation of the Consolidated 


Financial Statements of Group A, the USD 100 expense of TC Co is an Excluded Equity Gain or Loss for 


the purposes of Article 3.2.1 (c). As TC Co does not hold the investment in Subgroup B, however, the USD 


100 expense is actually excluded from the GloBE Income or Loss of Subgroup B Hold Co. Therefore, TC 


Co has GloBE Income of USD 1 000 and a GloBE ETR of 25% (= 250 Adjusted Covered Taxes / USD 1 


000 GloBE Income) in Year 1. Subgroup B also has GloBE Income of USD 1 000 (= USD 900 accounting 


profit + USD 100 Excluded Equity Loss) and a GloBE ETR of 25% (= 250 Adjusted Covered Taxes / USD 


1 000 GloBE Income) in Year 1. 


Article 3.2.1(f)  


Example 3.2.1(f) - 1  


Asymmetric Foreign Currency Gains or Losses 


1. A Co, located in Country A,  is member of an MNE Group that is subject to the GloBE Rules. A Co 


has an accounting and tax reporting period that corresponds to the calendar year. A Co uses Euros for its 


tax functional currency and US Dollars for its accounting functional currency. At the start of Year 1, A Co 


holds a non-interest bearing bond with a face value of $1,000. At the beginning of the year the EUR€ : US$ 


exchange rate is €1:$1, however by the end of the year the Euro has strengthened against the US$ and 


the exchange rate is €1:$1.25. The fall in the value of the bond in euro terms (- €200 = [€1,000 / 1.25] - 


€1,000) is taken into account in Year 1 as a deduction for the purposes of calculating A Co’s taxable income 


under Country A law. However there is no change to A Co’s accounting income because the bond is 


denominated in the same currency as the financial accounts.  


2. The table below illustrates the effect of the movement in the exchange rate in Year 1. The table 


on the left shows A Co’s profit and ETR for local tax purposes (calculated in Euros) while the table on the 


right shows the same calculations for accounting purposes (calculated in dollars). Other income and 


Country A tax are converted based on the year-end exchange rate of €1:$1.25. 


Tax Functional Currency (Euros)  Accounting Functional Currency (Dollars) 


Other income  500 Other income  625 


Foreign currency gain (loss) (200) Foreign currency gain (loss) - 


Total profit 300 Total profit 625 


Country A Tax  60 Country A Tax 75 


ETR 20%  12% 


3. In this case, the strengthening of the Euro results in a decrease in profit for A Co in EUR terms 


(and a corresponding decrease in tax expense), however the financial accounts do not show a foreign 
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currency loss on the bond because both the bond and the accounts are denominated in the same currency. 


Accordingly, while A Co’s ETR in its tax functional currency is 20%, the ETR is 12% (i.e. 75/625) in its 


financial accounting functional currency.  


4. The foreign currency loss that arises for tax purposes is attributable to fluctuations in the exchange 


rate between its accounting and tax functional currency. Accordingly, this loss falls within paragraph (a) of 


the definition of Asymmetric Foreign Currency Gains or Losses. The amount of the loss that is recognised 


for tax purposes must be translated into dollars at the relevant exchange rate (€1:$1.25) and then included 


as a negative adjustment to the Financial Accounting Net Income or Loss of A Co. The table below shows 


the effect of including the Asymmetric Foreign Currency Loss in the GloBE ETR calculation. 


Accounting Functional Currency (Dollars) 


Other income 625 


Asymmetric Foreign Currency Gain (Loss) Adj. (250) 


Total profit 375 


Country A Tax (75) 


ETR 20% 


Example 3.2.1(f) - 2  


Asymmetric Foreign Currency Gains or Losses 


1. A Co, located in Country A, is member of an MNE Group that is subject to the GloBE Rules. A Co 


has an accounting and tax reporting period that corresponds to the calendar year. A Co uses Euros for its 


tax functional currency and US Dollars for its accounting functional currency. At the start of Year 1, A Co 


enters into a loan agreement denominated in Euros and at the end of Year 1 it accrues EUR 500 of interest 


expense that translates to $500 interest expense in the Consolidated Financial Statements because the 


EUR€ : US$ exchange rate is €1:$1 for Year 1. 


2. In Year 2, A Co pays EUR 500 of interest expense accrued at the end of Year 1, which translates 


to $625 in the financial accounts because the Euro has strengthened against the US$ and the exchange 


rate is now €1:$1.25. The difference between the amount of interest expense accrued ($500) and the 


amount paid ($625), or $125, is reflected as a foreign currency loss or additional interest expense in the 


Consolidated Financial Statements. However, that difference does not result in any tax gain or loss 


because the loan and the interest expense are denominated in Euros, which is the tax functional currency.  


3. The table below illustrates the effect of the movement in the exchange rate between Year 1 and 


Year 2. The table on the left shows A Co’s profit and ETR for local tax purposes (calculated in Euros) in 


Year 2 while the table on the right shows the same calculations for accounting purposes (calculated in 


dollars). Other Income and Tax are converted based on the year-end exchange rate of €1:$1.25. 


 


Tax Functional Currency (Euros)  Accounting Functional Currency (Dollars) 


Other income  1,000 Other income  1,250 


Foreign currency gain (loss) - Foreign currency gain (loss) (125) 


Total profit 1,000 Total profit 1,125 


Tax  (200) Tax (250) 


ETR 20%  22.2% 


4. In this case, the strengthening of the Euro results in a foreign currency loss or an increase of 


interest payable for A Co in dollar terms but the tax accounts do not show a foreign currency loss for A Co 
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on the interest payable because both the interest payable and the tax accounts are denominated in the 


same currency. Accordingly, while A Co’s ETR when calculated based on its tax accounts is 20%, the ETR 


is 22.2% (i.e. 250/1,125) when calculated based on its financial accounts. 


5. The foreign currency loss that arises for accounting purposes is attributable to fluctuations in the 


exchange rate between its tax and accounting functional currency. Accordingly, this loss falls within 


paragraph (b) of the definition of Asymmetric Foreign Currency Gains or Losses. The amount of the loss 


that is recognised for accounting purposes must be included as a positive adjustment to the Financial 


Accounting Net Income or Loss of A Co. The table below shows the effect of including the Asymmetric 


Foreign Currency Loss in the GloBE Income or Loss and ETR calculation. 


Accounting Functional Currency (Dollars) 


Other income 1250 


Foreign Currency Gain (Loss) (125) 


Asymmetric Foreign Currency Gain (Loss) Adj. 125 


Total profit 1,250 


Country C Tax (250) 


ETR 20% 


Example 3.2.1(f) - 3  


Asymmetric Foreign Currency Gains or Losses 


1. A Co, located in Country A, is member of an MNE Group that is subject to the GloBE Rules. A Co 


has an accounting and tax reporting period that corresponds to the calendar year. A Co uses Euros for its 


tax functional currency and US Dollars for its accounting functional currency. In Year 1, the GBP£ : EUR€ 


exchange rate is £1:€1.1, the GBP£ : US$ exchange rate is £1:$1.8, and the US$ : EUR€ exchange rate 


is $1:€0.61. In Year 1, A Co sells merchandise on account for £100 and accrues a receivable of €110 for 


local tax purposes and a receivable of $180 in the financial accounts.  


2. In Year 2, A Co receives £100 in respect of the receivable recorded in Year 1, which translates to 


€121 and $198 because the British Pound Sterling has strengthened: (i) against the Euro so that the 


exchange rate is now £1:€1.21; and (ii) against the US Dollar so that the exchange rate is now £1:$1.98. 


(In Year 2, the US$ : EUR€ exchange rate remains $1:€0.61.) 


3. The strengthening of the British Pound Sterling results in a €11 (= 121 – 110) gain for tax purposes 


because A Co received British Pounds Sterling worth €121 in respect of a receivable that was recorded at 


€110 in the tax accounts. Furthermore, the strengthening results in a $18 (= 198 - 180) gain for accounting 


purposes because A Co received British Pounds Sterling worth $198 in respect of a receivable that was 


recorded at $180 in the financial accounts. The gain in euro terms, however, is not taken into account for 


the purposes of calculating A Co’s taxable income under Country A law. 


4. The table below illustrates the effect of the movement in the exchange rate between Year 1 and 


Year 2. The table on the left shows A Co’s profit and ETR for local tax purposes (calculated in Euros) in 


Year 2 while the table on the right shows the same calculations for accounting purposes (calculated in 


Dollars). Other Income and Tax are converted based on the year-end exchange rates of £1:€1.21 and 


£1:$1.98. 
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Tax Functional Currency (Euros)  Accounting Functional Currency (Dollars) 


Other income 200 Other income  328 


Foreign currency gain (loss) - Foreign currency gain (loss) 18 


Total profit 200 Total profit 346 


Tax  30 Tax  49 


ETR 15% ETR 14% 


5. In this case, the strengthening of the British Pound Sterling results in an increase of profit for A Co 


in dollar terms. The foreign currency gain that arises for accounting purposes is attributable to fluctuations 


in the exchange rate between a third currency (GBP) and the accounting functional currency of A Co. 


Accordingly, this gain falls within paragraph (c) of the definition of Asymmetric Foreign Currency Gains or 


Losses. Therefore, the amount of the gain that is recognised for accounting purposes must be included as 


a negative adjustment to the Financial Accounting Net Income or Loss of A Co.  


6. The foreign currency gain that is attributable to fluctuations in the exchange rate between a third 


currency (GBP) and the tax functional currency of A Co falls within paragraph (d) of the definition of 


Asymmetric Foreign Currency Gains or Losses. Paragraph (d) requires an adjustment to the Financial 


Accounting Net Income or Loss when there is a gain or loss attributable to such fluctuations irrespective 


of whether such gain or loss is included in the taxable income of A Co. Accordingly, the amount of the gain 


in respect of the tax functional currency must be translated into the accounting functional currency and 


included as a positive adjustment to the Financial Accounting Net Income or Loss of A Co. The table below 


shows the effect of including the adjustments under paragraphs (c) and (d) of the Asymmetric Foreign 


Currency Gain adjustments under paragraphs (c) and (d) in the GloBE ETR calculation.  


Accounting Functional Currency (Dollars) 


Other Income 328 


Foreign currency gain (loss) 18 


Asymmetric FXGL Adj. (paragraph (c)) (18) 


Asymmetric FXGL Adj. (paragraph (d)) 18  


Total profit 346 


Country A Tax 49 


ETR 14% 


Article 3.2.1(i) 


Example 3.2.1(i) - 1 


Accrued Pension Expense Adjustment  


1. This example illustrates the adjustment to a Constituent Entity’s Financial Accounting Net Income 


or Loss for Accrued Pension Expenses under Article 3.2.1(i).  


2. A Co is located in Country A, which implemented the GloBE Rules. A Co is a Constituent Entity of 


ABC Group, which is in scope of the GloBE Rules. A Co established a pension fund in Country A for its 


employees, which operates exclusively to administer and provide retirement benefits to the employees of 


A Co. Country A imposes a 15% corporate income tax (CIT) and under the local tax rules of Country A 


deductions for pension liabilities are allowed in the taxable Year in which the amount is contributed to a 
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pension fund or, in the case of pension benefits that are not administered through a pension fund, when 


paid to pension beneficiaries.  


3. In Year 1, A Co has income of EUR 100 and accrues pension expenses for accounting purposes 


of 20. In Year 2, A Co has income of EUR 100 and effects a contribution of EUR 15 to its pension fund.  


4. In Year 1, A Co has taxable income of EUR 100, which results in a tax liability of EUR 15. For 


Country A tax purposes, the accrual of pension expenses for accounting purposes is disregarded as no 


contribution is made to the pension fund. A Co created a deferred tax asset of EUR 3 (= EUR 20 x 15%) 


because the EUR 20 pension liability is not deductible for tax purposes until it is contributed and the 


carrying value of the liability for accounting purposes exceeds that of the liability for tax purposes by EUR 


20. The timing difference will be resolved when the EUR 20 is contributed to the pension fund. Because of 


the deferred tax asset created for financial accounting purposes, A Co’s income tax expense for Year 1 is 


12 (= EUR 15 – EUR 3), which produces an ETR for accounting purposes of 15% (= EUR 12 income tax 


expense / EUR 80 pre-tax income).  


5. In Year 1, A Co has Financial Accounting Net Income or Loss of EUR 68 (= EUR 100 income – 


EUR 20 pension expense – 12 income tax).  


6. For GloBE purposes, pension liabilities are only allowed as expenses in the computation of GloBE 


Income or Loss to the extent of contributions to a Pension Fund during the fiscal Year. Under Article 


3.2.1(i), A Co’s Financial Accounting Net Income or Loss must be adjusted according to the following 


formula:  


GloBE Adjustment = (Accrued Income or Expense for fiscal Year + payment for fiscal Year) x (-1) 


Where  


• Accrued income is expressed as a positive amount  


• Accrued expense is expressed as a negative amount  


• Payment is expressed as a positive amount  


7. The GloBE Adjustment for Year 1 is EUR +20 (= (EUR -20) + (0) x (-1)), which results in a GloBE 


Income of EUR 100 (= EUR 68 FANIL + 20 pension adjustment + 12 income tax). Although A Co created 


a deferred tax asset of 3 for accounting purposes, the creation of that asset is ignored for purposes of 


determining A Co’s Adjusted Covered Taxes as there is no longer a temporary difference between the 


local tax position and GloBE Income after the GloBE adjustment under Article 3.2.1(i). Thus, the ABC 


Group’s GloBE ETR for Country A is 15% (= 15 Adjusted Covered Taxes / 100 GloBE Income). Tables 


illustrating the numerical results of this example for Year 1 are set out below. 


Income Accrued Pension 


Expense 


Contributions to 


Pension Fund 


Taxable Income Tax Liability 


EUR 100 EUR 20 EUR 0 EUR 100 EUR 15 


 


Deferred Tax Asset Tax Expense FANIL GloBE Adjustment GloBE Income 


EUR 3 EUR 12 EUR 68 EUR 20 EUR 100 


8. In Year 2, A Co has pre-tax income of EUR 100 and pays EUR 15 to its pension fund, but accrues 


0 pension expense in its financial accounts. A Co also reduces its deferred tax asset in respect of pension 


expenses from 3 to 0.75 giving rise to a deferred tax expense of 2.25. For local tax purposes A Co has 


taxable income of EUR 85 as the contribution of EUR 15 to the pension fund is allowed as a deduction 


from taxable income, which results in a local tax liability of EUR 12.75. A Co’s Financial Accounting Net 


Income or Loss is 85 (= EUR 100 income – EUR 12.75 of current tax expense – EUR 2.25 of deferred tax 


expense). Under Article 3.2.1(i), the pension expense has to be adjusted according to the formula set out 
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above. This results in an adjustment to A Co’s Financial Accounting Net Income or Loss of EUR -15 ((EUR 


0 + EUR 15) x (-1)), which in turn results in GloBE Income of EUR 85 (= EUR 85 FANIL -15 pension 


adjustment + 12.75 income tax + 2.25 deferred tax expense). Although A Co reduced its deferred tax asset 


by 2.25 for accounting purposes, the movement in that asset is ignored for purposes of determining A Co’s 


Adjusted Covered Taxes. Thus, the ABC Group’s GloBE ETR for Country A is 15% (EUR 12.75 Adjusted 


Covered Taxes / EUR 85 GloBE Income). Tables illustrating the numerical results of this example for Year 


2 are set out below. 


Income Accrued Pension 


Expense 


Contributions to 


Pension Fund 


Taxable Income Tax Liability 


EUR 100 EUR 0 EUR 15 EUR 85 EUR 12.75 


 


Deferred Tax Asset Tax Expense FANIL GloBE Adjustment GloBE Income 


EUR 0.75 EUR 15 EUR 85  EUR (- 15)  EUR 85 


Example 3.2.1(i) - 2  


Accrued Pension Expense Adjustment  


1. The facts are the same as in Example 3.2.1(i)-1, except that  


a. in Year 3, A Co has 100 of income,  


b. the pension plan earns EUR 40,  


c. A Co’s pension liabilities for the Year are EUR 10, and  


d. A Co reduced its deferred tax asset by 0.75.  


2. The deferred tax asset reverses because the income earned by the pension plan has meant that 


A Co no longer needs to make the further EUR 5 of cash contributions based on the pension expense 


calculated in Year 1, as a result there are no future tax deductions, given tax deductions are based on 


cash contributions in this jurisdiction. A Co’s Financial Accounting Net Income or Loss for Year 3 includes 


the net pension surplus of EUR 30 as income. No deferred tax is reflected on the pension surplus for 


accounting purposes so there is just the deferred tax expense of EUR 0.75 arising from the reversal of the 


existing deferred tax asset.  


3. In Year 3, the net pension income of EUR 30 for accounting purposes is not taken into account by 


A Co for Country A tax purposes, and thus A Co’s taxable income is EUR 100 and tax liability is EUR 15. 


A Co’s Financial Accounting Net Income or Loss is EUR 114.25 (= EUR 100 income + EUR 30 pension 


income – EUR 15 income tax – EUR 0.75 deferred tax expense).  


4. Article 3.2.1(i) also applies in situations where there is a pension surplus or pension income 


recognised in the Financial Accounting Net Income or Loss. Article 3.2.1(i) requires an Accrued Pension 


Expense Adjustment of A Co’s Financial Accounting Income or Loss in Year 3 according to the following 


formula:  


GloBE Adjustment = (Accrued Income or Expense for fiscal Year + payment for fiscal Year) x (-1)  


Where  


• Accrued income is expressed as a positive amount  


• Accrued expense is expressed as a negative amount  


• Payment is expressed as a positive amount  
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5. The GloBE Adjustment for Year 3 is EUR -30 (EUR 30 + EUR 0 x (-1)), which results in a GloBE 


Income of EUR 100 (= EUR 114.25 FANIL – 30 adjustment + 15 income tax + 0.75 deferred tax expense). 


Although A Co reduced its deferred tax asset for accounting purposes, the movement in that asset is 


ignored for purposes of determining A Co’s Adjusted Covered Taxes. Thus, the ABC Group’s GloBE ETR 


for Country A is 15% (EUR 15 Adjusted Covered Taxes / EUR 100 GloBE Income). Tables illustrating the 


numerical results of this example for Year 3 are set out below. 


Income Accrued Pension 


Expense 


Net Pension Surplus Taxable Income Tax Liability 


EUR 100 EUR 0 EUR 30 EUR 100 EUR 15 


 


Deferred Tax Asset Tax Expense FANIL GloBE Adjustment GloBE Income 


EUR 0 EUR 15.75 EUR 114.25 EUR (- 30)  EUR 100 


Article 3.2.31  


Example 3.2.3 - 1 


Arm’s Length Requirement for Cross-border Transactions 


1. A Co, which is located in Jurisdiction A, and B Co, which is located in Jurisdiction B, are Constituent 


Entities of the same MNE Group. The nominal tax rate in Jurisdiction A is 25% and Jurisdiction B does not 


impose an income tax on Entities located therein. B Co provides services to A Co in Year 1. The financial 


accounts of A Co reflect an expense of 100 and the financial accounts of B Co reflect income of 100 in 


respect of the transaction. For tax purposes, however, A Co deducts 150 in respect of the services. 


2. Article 3.2.3 requires transactions between Group Entities to be at the same price and consistent 


with the Arm’s Length Principle. Where necessary to prevent double taxation or double non-taxation under 


the GloBE Rules, Article 3.2.3 requires an adjustment to the Financial Accounting Net Income or Loss 


when a Constituent Entity claims an amount of income or expense in a tax return attributable to a controlled 


transaction that differs from the amount reflected in the financial accounts.  


3. In this scenario, A Co reported 150 of expense in its Jurisdiction A tax return for Year 1 and 100 


of expense in its financial accounts for Year 1. B Co reported 100 of income in its financial accounts in 


Year 1. As a result, 50 of the MNE Group’s income is not subject to tax in Jurisdiction A and is not exposed 


to Top-up Tax in Jurisdiction B. To avoid double non-taxation under the GloBE Rules, Article 3.2.3 requires 


A Co to include the 50 of additional expense in the computation of its GloBE Income or Loss for Year 1 


and B Co to include 50 of additional income in the computation of its GloBE Income or Loss for Year 1. 


Example 3.2.3 - 2 


Arm’s Length Requirement for Cross-border Transactions 


1. The facts are the same as in Example 3.2.3 – 1, except that A Co reported 80 of expense from the 


transaction with B Co in its Jurisdiction A tax return in accordance with a unilateral Advance Pricing 


Agreement concluded with Jurisdiction A. 


 
1 Examples 3.2.3 – 1, 3.2.3 – 2 and 3.2.3 – 3 do not implicate Article 4.6.1 because the adjustments are made 


contemporaneously with the filing of the relevant tax returns. 
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2. In this scenario, A Co reported 80 of expense in its Jurisdiction A tax return for Year 1 and 100 of 


expense in its financial accounts for Year 1. B Co reported 100 of income in its financial accounts in Year 


1. As a result, A Co is subject to tax in Jurisdiction A on 20 of income that is also exposed to Top-up Tax 


in Jurisdiction B. To avoid double taxation under the GloBE Rules, Article 3.2.3 requires A Co to reduce 


the expense by 20 in the computation of its GloBE Income or Loss and B Co to include 20 less income in 


the computation of its GloBE Income or Loss. 


Example 3.2.3 - 3 


Arm’s Length Requirement for Cross-border Transactions 


1. The facts are the same as in Example 3.2.3 – 1, except that Jurisdiction B has a corporate income 


tax that has a nominal rate of 7.5% and B Co reported 50 of income from the transaction with A Co in 


Jurisdiction B in accordance with a unilateral Advance Pricing Agreement concluded with Jurisdiction B. 


2. In this scenario, B Co reported 50 of income in its Jurisdiction B tax return for Year 1 and 100 of 


income in its financial accounts for Year 1. A Co reported 100 of expense in its Jurisdiction A tax return 


and its financial accounts in Year 1. The 50 of income that is both deducted in A Co’s Jurisdiction A taxable 


income and excluded from B Co’s Jurisdiction B taxable income is exposed to Top-up Tax in Jurisdiction 


B under the GloBE Rules because it is included in B Co’s GloBE Income or Loss. An adjustment to conform 


to B Co’s local tax treatment would cause double non-taxation under the GloBE Rules because the income 


would not be subject to tax in Jurisdiction A or exposed to Top-up Tax in Jurisdiction B. Accordingly, Article 


3.2.3 neither requires not permits an adjustment to the GloBE Income or Loss of A Co nor B Co. 


Article 3.2.6 


Example 3.2.6 - 1 


Election to Spread Capital Gains Over Five Years 


1. A Co is a Constituent Entity of an MNE Group. A Co is incorporated and tax resident in Country A 


and holds Local Tangible Assets. In Year 3, A Co disposed of a Local Tangible Asset and incurred a Net 


Asset Loss of EUR 25. In Year 5, A Co disposed of its remaining Local Tangible Assets for EUR 300. The 


carrying value of the Local Tangible Assets disposed of in Year 5 was EUR 100. As a result, a Net Asset 


Gain of EUR 200 was realised in Year 5. A Co made an Annual Election under Article 3.2.6 with respect 


to the Net Asset Gain in Year 5.  


2. As discussed in the Commentary on Article 3.2.6, with the disposal of its Local Tangible Assets in 


Year 5, A Co realised an Aggregate Asset Gain of EUR 200. Because A Co also had incurred a Net Asset 


Loss of EUR 25 in Year 3, A Co first must allocate EUR 25 of the Aggregate Asset Gain to Year 3 under 


Article 3.2.6 (b). This is because Article 3.2.6(b) provides that Aggregate Asset Gain in the Election Year 


must first be carried-back to the earliest Loss Year and set-off against any Net Asset Loss.  


3. Then, pursuant to Article 3.2.6(d), A Co must allocate the remaining EUR 175 evenly to each Fiscal 


Year in the Look-back Period, which consists of the four prior Fiscal Years and the Election Year. This 


results in a carry-back of EUR 35 to each Fiscal Year in the Look-back Period.  


4. Article 3.2.6 is an ETR Adjustment Article. Pursuant to Article 5.4.1, A Co’s GloBE Income or Loss, 


ETR and Top-up Tax must be recalculated for each of the prior Fiscal Years in the Look-back Period by 


including all of the Aggregate Asset Gain allocated to each year under Article 3.2.6(d).  


5. The allocation of the Aggregate Asset Gain over the five years of the Look-back Period can be 


summarised as follows: 







40    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2024 
  


Aggregate Asset Gain Year 1 Year 2 Year 3 Year 4 Year 5 / Election year 


EUR 200 EUR 35 EUR 35 EUR 60  EUR 35 EUR 35 


Article 3.2.7  


Example 3.2.7 - 1 


Special Rule for Intra-Group Financing Arrangements 


1. A Co is a Constituent Entity located in Country A where a 10% CIT rate applies. B Co is a 


Constituent Entity of the same MNE Group located in Country B where a 30% CIT rate applies. Prior to 


the transaction described below, the ETR of Country A for the MNE Group is 10% and for Country B is 


30%. 


2. A Co issues an interest bearing instrument to B Co in exchange for cash (i.e., A Co borrows from 


B Co), that is treated as debt for financial account purposes, but as equity for tax purposes in both Country 


A and Country B. As a result, payments on the instrument reduce the GloBE Income or Loss of A Co, while 


not reducing the Country A domestic tax liability of A Co. This is because the interest payments are 


included in income or expense for GloBE purposes, but dividends are not included in income or expense 


for tax purposes in Country A and Country B. Similarly, the payments on the instrument increase the GloBE 


Income or Loss of B Co, while not increasing the Country B domestic tax liability of B Co. As a result of the 


issuance of this instrument, the ETR for GloBE purposes of Country A will be increased and the ETR of 


Country B will be decreased.  


3. This arrangement requires analysis under Article 3.2.7 to determine if it is an Intragroup Financing 


Arrangement. If the arrangement is an Intragroup Financing Arrangement, the operative provisions of 


Article 3.2.7 will apply. 


4. Under Article 10.1, an Intragroup Financing Arrangement is an arrangement entered into between 


two or more members of the MNE Group whereby a High-Tax Counterparty directly or indirectly provides 


credit or otherwise makes an investment in a Low-Tax Entity.  


5. Under Article 10.1, a High-Tax Counterparty is a Constituent Entity that is located in a jurisdiction 


that is not a Low-Tax Jurisdiction or that is located in a jurisdiction that would not be a Low-Tax Jurisdiction 


if its ETR were determined without regard to any income or expenses accrued by that Entity in respect of 


an Intragroup Financing Arrangement. A Low-Tax Jurisdiction is a jurisdiction where the MNE Group has 


Net GloBE Income and is subject to an ETR in that period lower than the Minimum Rate. 


6. B Co is a High-Tax Counterparty because, notwithstanding this transaction, its ETR of 30% 


exceeds the Minimum Rate and therefore is not located in a Low-Tax Jurisdiction. 


7. Because B Co is a High-Tax Counterparty, it must be determined if A Co is a Low-Tax Entity. A 


Low-Tax Entity means a Constituent Entity located in a Low-Tax Jurisdiction or that would be a Low-Tax 


Jurisdiction notwithstanding the transaction analysed. Since A Co has an ETR of 10% which is lower than 


the Minimum Rate notwithstanding this transaction, A Co is a Low-Tax Entity. 


8. The final step of the Article 3.2.7 analysis is to determine whether, over the expected duration of 


the arrangement, it can be reasonably anticipated that: 


d. the arrangement will increase the amount of expenses taken into account in calculating the 


GloBE Income or Loss of the Low-Tax Entity (A Co); 
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e. without resulting in a commensurate increase in the taxable income of the High-Tax Counterparty 


(B Co). 


9. Because the instrument issued between B Co and A Co is treated as interest bearing debt for 


financial accounting purposes, it will increase the amount of expenses taken into account in calculating the 


GloBE Income or Loss of A Co, satisfying the first prong of the test described above. 


10. The second prong of the Article 3.2.7 test is also satisfied because the instrument issued between 


B Co and A Co is treated as equity for tax purposes in Country B and accordingly will not increase the 


taxable income of B Co in Country B. 


11. Since all requirements to apply Article 3.2.7 are met, the interest expense with respect to the 


instrument issued between B Co and A Co shall be excluded from the computation of GloBE Income or 


Loss for A Co. 


Example 3.2.7 - 2 


Special Rule for Intra-Group Financing Arrangements and use of tax attributes that would not 


otherwise be used to increase the ETR of a Low-Tax Entity  


1. The facts are the same as in Example 1, except that the instrument issued between B Co and A 


Co is treated as debt for tax purposes in Country A and Country B. At the time the instrument is issued, A 


Co is highly-levered and cannot deduct any additional interest expense for Country A tax purposes. B Co 


is also highly-levered and has carried forward previously denied interest expense deductions for Country 


B tax purposes sufficient to shelter the interest income with respect to the instrument issued between B 


Co and A Co. 


2. The interest expense incurred by A Co will satisfy the first prong of the Article 3.2.7 test because 


the interest expense increases the amount of expenses taken into account in calculating the GloBE Income 


or Loss of A Co.  


3. The second prong of Article 3.2.7 is also satisfied because there is no commensurate increase in 


the taxable income of B Co. This is because B Co does not incur a commensurate increase in its Country 


B taxable income with respect to the interest income received from A Co given its excess interest expense 


carry-forward. 


4. As in the previous example, since all requirements to apply Article 3.2.7 are met, the interest 


expense with respect to the instrument issued between B Co and A Co shall be excluded from the 


computation of GloBE Income or Loss for A Co  


Article 3.3.1  


Example 3.3.1 - 1 


Exclusion of International Shipping Income and Qualified Ancillary International Shipping 


Income from GloBE Income or Loss 


1. This example illustrates how the exclusion of International Shipping Income and Qualified Ancillary 


International Shipping Income provided under Article 3.3 operates. Assume a Constituent Entity has 


Financial Accounting Net Income of EUR 200. This Constituent Entity has an income of EUR 60 that was 


derived from performing an activity that is not covered by Article 3.3. In addition, this Constituent Entity has 


International Shipping Income of EUR 100 and Qualified Ancillary International Shipping Income of EUR 


40. No adjustments other than the exclusion of International Shipping Income and Qualified Ancillary 
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International Shipping Income are required to compute the GloBE Income of the Constituent Entity. The 


resulting GloBE Income of the Constituent Entity is EUR 60 (= 200 – (100 + 40)).  


2. The adjustment required under Article 3.3.1 is illustrated in the following table. 


Computation of the GloBE Income of the Constituent Entity Net Income 


[A] Financial Accounting Net Income or Loss 200 


[B] Income (other than shipping) 60 


[C] International Shipping Income  100 


[D] Qualified Ancillary International Shipping Income 40 


[E] Adjustment under Article 3.3.1 = [C+D] 140 


GloBE Income = [A] – [E] 60 


Example 3.3.1 - 2 


Exclusion of International Shipping Income and Qualified Ancillary International Shipping 


Income when Qualified Ancillary International Shipping Income exceeds the limitation provided 


under Article 3.3.4 


1. This example illustrates how the exclusion of International Shipping Income and Qualified Ancillary 


International Shipping Income provided under Article 3.3 operates when the amount of Qualified Ancillary 


International Shipping Income exceeds the limitation provided under Article 3.3.4. The facts are the same 


as in Example 3.3.1 – 1, except that the amount of income that was derived from performing an activity 


that is not covered by Article 3.3 is EUR 40 and the amount of Qualified Ancillary International Shipping 


Income is EUR 60.  


2. Article 3.3.4 provides that the aggregated Qualified Ancillary International Shipping Income of all 


Constituent Entities located in a jurisdiction shall not exceed 50% of those Constituent Entities’ 


International Shipping Income. Therefore, the total amount of Qualified Ancillary International Shipping 


Income is limited to EUR 50 in this example. The resulting GloBE Income of the Constituent Entity is EUR 


50 (= 200 – (100 + 50)).  


3. The adjustment required under Article 3.3.1 is illustrated in the following table. 


Computation of the GloBE Income of the Constituent Entity Net Income 


[A] Financial Accounting Net Income or Loss 200 


[B] Income (other than shipping) 40 


[C] International Shipping Income  100 


[D] Qualified Ancillary International Shipping Income 60 


[D] Negative adjustment under Article 3.3.4 that limits [D] to 
50% x [C] 


(10) 


[E] Adjustment under Article 3.3.1 = [C+D+D] 150 


GloBE Income = [A] – [E] 50 
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Example 3.3.1 - 3 


Exclusion of International Shipping Loss and Qualified Ancillary International Shipping Loss 


1. This example illustrates how the exclusion of International Shipping Income and Qualified Ancillary 


International Shipping Income provided under Article 3.3 operates when they are negative (i.e. they 


generate a Loss).  


2. The facts are the same as in Example 3.3.1 – 1, except that the Constituent Entity has an income 


of EUR 360 that was derived from performing an activity that is not covered by Article 3.3 and that, in 


addition, this Constituent Entity has International Shipping loss of EUR 100 and Qualified Ancillary 


International Shipping loss of EUR 60. Although the Financial Accounting Net Income of the Constituent 


Entity is EUR 200, the GloBE Income of the Constituent Entity is EUR 360 (= 200 - (-100 - 60) = 200 + 


160).  


3. The adjustment required under Article 3.3.1 is illustrated in the following table.  


Computation of the GloBE Income of the Constituent Entity Net Income 


[A] Financial Accounting Net Income or Loss 200 


[B] Income (other than shipping) 360 


[C] International Shipping Income  (100) 


[D] Qualified Ancillary International Shipping Income (60) 


[E] Adjustment under Article 3.3.1 = [C+D] (160) 


GloBE Income = [A] – [E] 360 
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Article 4.1.3 


Example 4.1.3 – 1 


Net Basis Taxes  


1. A Co is member of an MNE Group that is subject to the GloBE Rules and it is located in Country 


A, which imposes a 20% corporate income tax. In a Fiscal Year, A Co receives a dividend of 100 that is 


excluded from the computation of GloBE Income or Loss under Article 3.2.1(b). The dividend, however, is 


included in the computation of the taxable income in Country A. 


2. In the same Fiscal year, A Co earns an additional 100 of Country A taxable income that is also 


GloBE Income. Accordingly, for Country A tax purposes, A Co records taxable income of 200 (Dividend of 


100 + Operating Income of 100) and Country A tax of 40 (20% x 200). 


  Year 1 


A Co Domestic Taxable Income:   


Dividend 100  


Operating Income 100  


Total Country A Taxable Income 200  


Country A Tax (20%) 40  
  


A Co GloBE Income:   


Dividend 0  


Operating Income 100  


Total A Co’s GloBE Income 100  


3. Article 4.1.3(a) requires that the amount of current tax expense with respect to income excluded 


from the computation of GloBE Income or Loss must reduce Covered Taxes for a Constituent Entity. 


Accordingly, the Country A tax relating to the dividend that has been excluded for GloBE purposes must 


be removed from the Adjusted Covered Taxes of A Co for GloBE purposes. 


4. To determine the amount of Article 4.1.3(a) reduction attributable to the excluded income, the 


amount of excluded income shall be divided by the taxable income for the jurisdiction and then multiplied 


by the current tax expense. 


5. In this case, there is excluded income of 100 (the dividend received) and taxable income of 200 


(Dividend of 100 + Operating Income of 100). Dividing 100 by 200 results in a 50% reduction of A Co’s 


taxable income in Country A. This percentage is then multiplied by the 40 of A Co’s Country A tax, to 


remove 20 of tax from the Covered Tax computation for A Co. 


6. As a result, for the Fiscal Year, A Co has GloBE Income of 100 (since the dividend is excluded) 


and an ETR of 20% (20 Covered Tax / GloBE Income of 100). 


Chapter 4 – Examples 
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Article 4.1.5 


Example 4.1.5 – 1 


Imposition of top-up tax in loss year 


1. A Co is a Constituent Entity of an MNE Group that is subject to the GloBE Rules. A Co is the only 


Constituent Entity located in Country A. The only tax imposed on A Co under Country A law is corporation 


tax which is imposed at the rate of 15%. Country A provides for the carry-forward of tax losses, which 


allows a taxpayer to carry forward such losses into a subsequent period to be used to reduce taxable 


income in future years.  


2. In Year 1, A Co has income of 120 and expenditure of (220) under the GloBE Rules resulting in a 


total GloBE Loss for the period of (100). However, under the tax laws of Country A, A Co is only treated 


as having taxable income of 100. This is due to the fact that 20 of A Co’s income results from a capital 


gain that is excluded from tax under Country A law. The table below illustrates the tax position of A Co for 


local tax and GloBE purposes. The table on the left shows A Co’s loss as determined for local tax purposes 


while the table on the right shows the same calculation as determined under the GloBE Rules. 


Local Tax   GloBE  


Income  100 Income  100 


  Capital gain excluded under local law  20 


Expenditure (220) Expenditure (220) 


Total Profit (Loss) (120) Total Profit (Loss) (100) 


Tax (Tax benefit) (18) Expected Adjusted Covered Taxes Amount (15) 


3. The local tax loss of A Co is greater than the loss that has been recorded for GloBE purposes. The 


additional tax loss of 20 under Country A law results from the fact that Country A law does not include the 


20 of capital gain (i.e. the additional loss is a permanent difference in respect of a non-economic loss). A 


Co’s tax loss gives rise to a deferred tax asset for financial accounting purposes equal to the tax loss 


multiplied by the corporate tax rate (120 x 15% = 18). The generation of this deferred tax asset is 


incorporated into A Co’s Total Deferred Tax Adjustment Amount under Article 4.4.1 and treated as a 


reduction to A Co’s Adjusted Covered Taxes under Article 4.1.1. When the loss carry-forward is used in a 


subsequent year in Country A, the deferred tax asset is treated as an addition to A Co’s Adjusted Covered 


Taxes under the mechanics of the same provisions. 


4. In a Fiscal Year in which there is no Net GloBE Income for a jurisdiction, if the Adjusted Covered 


Taxes for a jurisdiction are less than zero and less than the Expected Adjusted Covered Taxes Amount, 


the Constituent Entities in that jurisdiction shall be treated as having Additional Current Top-up Tax for the 


jurisdiction under Article 5.4 arising in the current Fiscal Year equal to the difference between these 


amounts. The Expected Adjusted Covered Taxes Amount is equal to the GloBE Income or Loss for a 


jurisdiction multiplied by the Minimum Rate. 


5. In this case A Co has a GloBE Loss and it is the only Constituent Entity located in Country A. This 


means there is no Net GloBE Income in Country A. A Co’s Expected Adjusted Covered Taxes Amount for 


the year is A Co’s GloBE Loss of (100) multiplied by the Minimum Rate of 15% [(100) x 15% = (15)]. 


6.  A Co’s Adjusted Covered Taxes (18) are less than A Co’s Expected Adjusted Covered Taxes 


Amount (15. A Co therefore has additional Top-up Tax of EUR 3 in Year 1 under Article 4.1.5. Imposing 


an immediate tax charge on A Co in Year 1 means that the additional tax asset generated for local tax 


purposes can be recognised in the Adjusted Covered Taxes Amount while preserving the adherence 


between the deferred tax expense of A Co under the financial accounting rules and the GloBE Rules (i.e. 
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the EUR 18 deferred tax asset determined for financial accounting purposes is also used for GloBE 


purposes). Article 4.1.5 thereby ensures that the permanent difference giving rise to the inflated tax loss 


does not result in an overstated ETR for Country A when the deferred tax attribute is later used. 


7. Assume that, in Year 2, A Co has 220 of income and (100) of expenditure resulting in 120 of profit 


that is included in both GloBE Income and taxable income. As A Co uses EUR 120 loss carry-forward 


under local tax rules from Year 1, A Co has 120 of GloBE Income, zero taxable income and zero current 


tax expense in Year 2. The full deferred tax asset of EUR 18, however, is included in the Adjusted Covered 


Taxes in Year 2 under Article 4.4 and no Top-up Tax is expected to arise. 


8. The table below illustrates the tax position of A Co for local tax and GloBE purposes in Year 2. 


The table on the left shows A Co’s position for local tax purposes while the table on the right shows the 


ETR calculation under the GloBE Rules. 


Local Tax   GloBE  


Income  220 Income  220 


Expenditure (100) Expenditure  (100) 


Loss offset (120)   


Total Profit (Loss) 0 Total Profit  120 


  Adjusted Covered Taxes -  18 


  GloBE ETR 15% 


Example 4.1.5 – 2 


Adjusted Covered Taxes 


1. The facts are the same as in Example 4.1.5 - 1, except that:  


a. A Co 1 and A Co 2 are Constituent Entities of an MNE Group that is subject to the GloBE Rules 


and are both located in Country A; 


b. In Year 1, A Co 1 has the same tax implications as A Co (GloBE Loss (100); deferred tax asset 


of 18); and  


c. In Year 1, A Co 2 has a total GloBE Income of 50. 


2. Under this scenario, if the Adjusted Covered Taxes in Country A are less than zero and less than 


the Expected Adjusted Covered Taxes Amount, A Co 1 and A Co 2 are treated as having Additional Current 


Top-up Tax arising in Year 1 and equal to the difference between these two amounts under Article 4.1.5.  


3. A Co 1 and A Co 2’s Expected Adjusted Covered Taxes Amount for Year 1 is equal to the GloBE 


Income or Loss for the jurisdiction multiplied by the Minimum Rate. For this reason, A Co 1’s deferred tax 


asset of (18) has to be added to A Co 2’s Covered Taxes of 7.5 (15% * 50), which results in Adjusted 


Covered Taxes for Country A of (10.5). A Co 1 and A Co 2’s Expected Adjusted Covered Taxes Amount 


for Year 1, is A Co 1 and A Co 2’s GloBE Loss of (50) multiplied by the Minimum Rate of 15% [(50) x 15% 


= (7.5)]. 


4. As the Adjusted Covered Taxes (10.5) are less than zero and less than the Expected Adjusted 


Covered Taxes Amount (7.5), an Additional Current Top-up Tax of 3 arises under Article 4.1.5. The 


Additional Current Top-up Tax of 3 is then allocated to A Co 1 under Article 5.4.3 as A Co 1 recorded an 


Adjusted Covered Taxes amount that is less than zero and less than the GloBE Income or Loss multiplied 


by the Minimum Rate. 


5. A table illustrating the numerical results of this example is set out below. 
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 A Co 1 A Co 2 Jurisdictional 


(Country A) 


GloBE Income or (Loss) (100) 50 (50) 


Deferred Tax Asset (18) -  


Covered Taxes - 7.5  


Expected Adjusted Covered Taxes Amount   (7.5) 


Adjusted Covered Taxes Amount (18) 7.5 (10.5) 


Additional Current Top-up Tax   3 


Example 4.1.5 – 3 


Adjusted Covered Taxes 


1. The facts are the same as in Example 4.1.5 - 2, except that Country A has an income tax rate of 


25%.  


2. In this scenario, A Co 2 has Adjusted Covered Taxes of 12.5 (50 * 25%). The Expected Adjusted 


Covered Taxes Amount of Country A in Year 1 remains (7.5) because the GloBE Loss is always multiplied 


by the Minimum Rate (15% * (50)). As the deferred tax asset of A Co 1 was recast at the Minimum Rate in 


accordance with Article 4.4.1, it remains (18) and is added to the Adjusted Covered Taxes of A Co 2 of 


12.5, which results in Adjusted Covered Taxes for Country A of (5.5).  


3. Because the Adjusted Covered Taxes amount for Country A of (5.5) is not less than the Expected 


Adjusted Covered Taxes Amount of (7.5), no adjustment is required in this case under Article 4.1.5. The 


taxes accrued by A Co 2 in Year 1 are sufficient to shelter the permanent difference in A Co 1 from Top-


up Tax. A table illustrating the numerical results of this example is set out below: 


 A Co 1 A Co 2 Jurisdictional 
(Country A) 


GloBE Income or (Loss) (100) 50 (50) 


Deferred Tax Asset (18) -  


Covered Taxes - 12.5  


Expected Adjusted Covered Taxes Amount   (7.5) 


Adjusted Covered Taxes Amount (18) 12.5 (5.5) 


Additional Current Top-up Tax   0 


Example 4.1.5 - 4 


Excluded Dividends under Article 4.1.5 


1. A Co is located in Country A, which imposes a domestic corporate income tax rate of 25%. The 


tax base in Country A is the same as the GloBE base. In a Fiscal Year, A Co receives dividend income of 


100, which is excluded from GloBE Income or Loss under Article 3.2(b). A Co also incurs expenses of 150, 


which directly relate to the dividend income, during the Fiscal Year. Because Article 3.2(b) only excludes 


dividend income, A Co has a GloBE Loss of (150) for the Fiscal Year, since the dividend is excluded. No 
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Top-up Tax under Article 4.1.5 will arise, because the Expected Adjusted Covered Taxes Amount for A Co 


is (22.5) and the actual deferred tax asset established for GloBE purposes is also (22.5) (i.e., the domestic 


tax loss of (150) multiplied by the 15% Minimum Rate).  


Example 4.1.5 – 5  


Excess Negative Tax Expense administrative procedure  


1. This example illustrates the Excess Negative Tax Expense administrative procedure under Article 


4.1.5. 


2. A MNE Group operating in jurisdiction X incurs a GloBE Loss of (100) in Year 1. However, under 


the domestic tax law of jurisdiction X, the MNE Group records a net operating loss of (300) in Year 1. The 


Expected Adjusted Covered Tax Amount for jurisdiction X is (15) and the actual Adjusted Covered Taxes 


are (45). The MNE Group elects to apply the Excess Negative Tax Expense administrative procedure and 


does not pay any Top-up Tax in Year 1. An Excess Negative Tax Expense carry-forward of 30 is 


established.  


3. In Year 2 the MNE Group earns GloBE Income of 300 in jurisdiction X and applies its full net 


operating loss of 300 to offset the income for domestic tax purposes. For GloBE purposes, the deferred 


tax asset of (45) that was recorded in Year 1 will reverse due to usage of the loss carry-forward. However, 


because the Excess Negative Tax Expense administrative procedure was elected in Year 1, the Adjusted 


Covered Taxes for jurisdiction X are reduced by the Excess Negative Tax Expense carry-forward of 30 in 


Year 2. As a result, Adjusted Covered Taxes for Year 2 are equal to 15 and the ETR is 5% (= 15 Adjusted 


Covered Taxes / 300 GloBE Income). The jurisdictional Top-up Tax Percentage is 10% (= 15% Minimum 


Rate – 5% ETR) and Top-up Tax of 30 will apply in Year 2. 


Article 4.3.2  


Example 4.3.2 - 1  


1. An MNE Group with a UPE in jurisdiction X is subject to a Blended CFC Tax Regime imposed by 


jurisdiction X. Under the jurisdiction X Blended CFC Tax Regime, shareholders of CFCs aggregate their 


proportionate share of the income and taxes of all CFCs in which they hold an Ownership Interest. The 


foreign effective tax rate must be 13.125% in order to generate sufficient foreign tax credits to prevent the 


imposition of a CFC charge under this Blended CFC Tax Regime. This is without reference to impacts of 


any foreign tax credit limitation formulas applicable in jurisdiction X.  


2. The UPE owns CFCs in jurisdictions A (A Co), B (B Co), and C (C Co). For the Fiscal Year, A Co 


generates 100 of Attributable Income, B Co generates 50 of Attributable Income, and C Co generates 25 


of Attributable Income. The UPE owns 100% of each CFC and all of each CFC’s income is Attributable 


Income of the Entity.  


3. The GloBE Jurisdictional ETR for the jurisdictions are as follows:  


a. jurisdiction A: 10%,  


b. jurisdiction B 20%, and  


c. jurisdiction C 5%.  


4. Under the Blended CFC Tax Regime, the UPE incurs 20 of tax, which must be allocated to the 


CFCs. 


5. The Blended CFC Allocation Key for each CFC is computed as set out below: 
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Entity Allocation Key Computation 


(Attributable Income of Entity x 


(Appliable Rate – GloBE Jurisdictional 


ETR)) 


Blended CFC Allocation Key  


(Result of Allocation Key Computation) 


A Co  100 x (13.125% - 10%) 3.125 


B Co  50 x (13.125% - 20%) No Allocation 


C Co  25 x (13.125% - 5%) 2.031 


Sum of All Blended Allocation Keys   5.156 


6. The 20 of Blended CFC Tax Regime tax is then allocated as follows: 


Entity Allocation Amount Computation 


((Blended CFC Allocation Key / Sum of 


All Blended CFC Allocation Keys) x 


Allocable Blended CFC Tax) 


Blended CFC Tax Allocated  


(Result of Allocation Amount 


Computation) 


A Co  (3.125 / 5.156) x 20 12.12 


B Co  No Allocation No Allocation 


C Co  (2.031 / 5.156) x 20 7.88 


Total Blended CFC Tax Allocated   20.00 


Example 4.3.2 - 2  


1. The facts are the same as Example 4.3.2-1, however, there are two Entities in Jurisdiction A. Entity 


A1 Co is a non-Constituent Entity and Entity A2 Co is a Constituent Entity. A1 Co earns 100 of total income 


and 25 of that income is Attributable Income of the Entity. A2 Co earns 75 of income, all of which is 


Attributable Income of the Entity.  


2. The Blended CFC Allocation Key is computed as set out below: 


Entity Allocation Key Computation 


(Attributable Income of Entity x 


(Appliable Rate – GloBE Jurisdictional 


ETR)) 


Blended CFC Allocation Key  


(Result of Allocation Key Computation) 


A1 Co  25 x (13.125% - 10%) 0.781 


A2 Co  75 x (13.125% - 10%) 2.344 


B Co  50 x (13.125% - 20%) No Allocation 


C Co 25 x (13.125% - 5%) 2.031 


Total Allocation Key   5.156 


3. The 20 of Blended CFC Tax Regime tax is then allocated as follows: 


Entity Allocation Amount Computation 


((Blended CFC Allocation Key / Sum of 


All Blended CFC Allocation Keys) x 


Allocable Blended CFC Tax) 


Blended CFC Tax Allocated  


(Result of Allocation Amount 


Computation) 


A1 Co  (0.781 / 5.156) x 20* Excluded Because A1 Co is a Non-


Constituent Entity* 


A2 Co  (2.344 / 5.156) x 20 9.09 


B Co  No Allocation No Allocation 


C Co  (2.031 / 5.156) x 20 7.88 


Total Blended CFC Tax Allocated   16.97* 
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*3.03 of Blended CFC Tax is attributable to A1 Co ((0.781 / 5.156) x 20) and is not included in Adjusted Covered Taxes of the MNE Group because A1 


Co is not a Constituent Entity. 


Article 4.3.3  


Example 4.3.3 - 1 


Adjusted Covered Taxes (CFC Tax push-down limitation) 


1. A Co is a Constituent Entity of a MNE Group in Country A. Country A imposes a 25% CIT rate and 


has a Controlled Foreign Company (CFC) Tax Regime which imposes Taxes on shareholders in respect 


of Passive Income derived by foreign (CFC) subsidiaries.  


2. A Co wholly owns B Co, which is located in Country B. Country B imposes a 5% CIT rate. B Co is 


the only Constituent Entity located in Country B. 


3. In Year 1, B Co has GloBE Income of EUR 100, of which EUR 50 is Passive Income that is subject 


to the CFC Tax Regime of Country A.  


4. Country A imposes its CFC charge on the EUR 50 of Passive Income earned by B Co. This CFC 


charge is computed by applying the Country A CIT rate of 25% to the Passive Income earned by B Co, 


less any applicable foreign tax credit (FTC). Accordingly, the Country A CFC charge is 10 ((25% x 50) – 


(5% x 50)). A Co has no other operating income in Year 1. The table below illustrates the tax calculation 


for both A Co and B Co. 


A Co (Country A)    B Co (Country B)   


Country A Income    Country B Income   


Operating Income 0  Operating Income 50 


CFC Inclusion (B Co) 50  Passive Income 50 


Total Taxable Income 50  Total Taxable Income 100 


         


Country A Tax    Country B Tax   


Tax on Operating Income (25%) 0  Tax on Operating Income (5%) 2.5 


Tax on CFC Inclusion (25%) 12.5  Tax on Passive Income (5%) 2.5 


Foreign Tax Credit (CFC Inclusion) -2.5  Total Country B Tax 5 


Total Country A Tax* 10    


*Entirely attributable to CFC inclusion since there is no other 
income    


 


5. The amount of any CFC Taxes included in the financial accounts of a direct or indirect Constituent 


Entity-owner on its share of the Controlled Foreign Company’s income is allocated to such CFC under 


Article 4.3.2(c). The allocation of CFC Taxes, however, is subject to the limitations of Article 4.3.3.  


6. Under Article 4.3.3, the allocation of CFC Taxes is limited to the lesser of:  


(a) the actual amount of Covered Taxes in respect of such Passive Income; or  


(b) the Top-up Tax Percentage that applies in the subsidiary jurisdiction, multiplied by the amount 


of the subsidiary’s Passive Income that is includible under the CFC Tax Regime.  


For the purposes of this formula, the Top-up Tax Percentage is determined without regard to the 


Covered Taxes to be allocated to the subsidiary under the CFC Tax Regime. 
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7. The maximum amount of CFC Taxes that can be allocated from Country A to Country B (to 


increase its ETR) under Article 4.3.3 is therefore computed as follows: 


• Step 1: the Top-up Tax Percentage for Country B is determined without regard to any Covered 


Taxes of the Constituent Entity-owner on such Passive Income. This amount is 10% (15% - 


5%). 


• Step 2: the Top-up Tax Percentage calculated under Step 1 is multiplied by the amount of the 


Constituent Entity’s Passive Income includible under the CFC Tax Regime of Country A. This 


amount is EUR 5 (10% x EUR 50). 


• Step 3: the lesser of the Step 2 amount or the actual CFC Taxes with respect to the Passive 


Income is allocated to B Co. 


8. In this case the Step 2 amount is 5, while the actual CFC Tax amount is 10. Therefore, Covered 


Tax of 5 may be allocated under Article 4.3.3 from Country A to Country B. Absent the limitation in Article 


4.3.3, Article 4.3.2 (c) would have allocated the full CFC Tax of EUR 10 to Country B. Article 4.3.3 ensures 


that the CFC Tax allocated from Country A to Country B is sufficient to reach the Minimum Rate with 


respect to the income brought into charge under the CFC Tax Regime. The remaining Covered Tax of 


EUR 5 in Country A stays with A Co and is included in its Adjusted Covered Taxes for purposes of 


determining the ETR in Country A. The table below illustrates the GloBE Calculations after Application of 


Article 4.3.3: 


 


A Co (Country A)    B Co (Country B)   


GloBE Income 0  GloBE Income 100 


       50 


Covered Taxes    Covered Taxes   


Country A Tax 10  Country B Tax 5 


CFC Tax Allocated to Country B -5  


CFC Tax Allocated from Country 
A 5 


Total Country A Adjusted Covered 
Taxes 5  


Total Country B Adjusted Covered 
Taxes 10 


ETR -  ETR 10% 


Top-up Tax -  Top-up Tax 5 


Article 4.4.1  


Example 4.4.1 - 1 


Total Deferred Tax Adjustment Amount – generation of tax credits 


1. A Co is a Constituent Entity of an MNE Group that is subject to the GloBE Rules. A Co is the only 


Constituent Entity located in Country A. The only tax imposed on A Co under Country A law is corporation 


tax which is imposed at the rate of 25%. The tax base of Country A is the same as the GloBE tax base. 


Country A has a minimum tax regime that provides at least 17% corporate income tax must be paid in a 


taxable year. 


2. In Year 1, A Co earns GloBE Income of 100 in Country A. The initial tax liability for A Co is therefore 


25 but Country A provides an incentive tax credit to A Co of 15. Because of the Country A minimum tax 


regime, only 8 of the incentive tax credit may be used in Year 1 given the 17% minimum rate requirement. 


The remaining 7 of incentive tax credit is available for carry-forward to a future tax year. A Co therefore 


pays 17 of Country A tax in Year 1 and carries-forward an excess credit of 7. 
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3. In Year 2, A Co earns GloBE Income of 100 and has an initial tax liability in Country A of 25. A Co 


applies its remaining 7 tax credit carry-forward from Year 1 and pays 18 of Country A tax in Year 2.  


4. Because Article 4.4.1(e) excludes deferred tax expense with respect to the generation and use of 


tax credits, the carry-forward of 7 generated in Year 1 does not give rise to a deferred tax asset for GloBE 


purposes, and therefore does not reduce the Adjusted Covered Taxes for Country A in Year 1. Applying 


the same rule, the use of the credit carry-forward of 7 in Year 2 does not increase Adjusted Covered Taxes 


for Country A in Year 2. As a result, the Country A ETR is 17% in Year 1 (17/100) and 18% in Year 2 


(18/100). A table illustrating the numerical results of this example is set out below. 


 
Year 1 Year 2 


GloBE Income/ (Loss) 100  100  


Country A Tax (25%) (25) (25) 


Tax Credit Generated 15  0  


Carry-forward Tax Credit Applied 0  7  


Minimum Tax Adjustment (7) 0  


Final Country A Tax (17) (18) 


Country A ETR 17% 18% 


Top-up Tax 0  0  


Excess Tax Credit Carry-forward 7 0 


5. Absent the rule in Article 4.4.1(e), the Country A results would have been distorted by the 


generation of excess tax credits in Year 1, as the credit carry-forward would give rise to a deferred tax 


asset that would otherwise reduce Adjusted Covered Taxes below the Minimum Rate. 


Article 4.4.1(e) 


Example 4.4.1(e) - 1  


1. The ABC MNE Group owns 100% of Constituent Entity A in Jurisdiction Z. Constituent Entity A is 


the only Constituent Entity of the MNE Group in Jurisdiction Z. Jurisdiction Z imposes a 17.5% corporate 


income tax and taxes the worldwide income of Constituent Entity A through a CFC Tax Regime. 


Constituent Entity A owns 100% of Constituent Entity B which is located in Jurisdiction Y. Jurisdiction Y 


imposes a 20% corporate income tax. The income of Constituent Entity B is taken into account in the 


Jurisdiction Z taxable income of Constituent Entity A as foreign source income brought into charge under 


the Jurisdiction Z CFC Tax Regime. Jurisdiction Z permits a foreign tax credit to offset Jurisdiction Z tax 


on foreign source income. With the exception of the CFC Tax Regime in Jurisdiction Z, the tax bases of 


Jurisdiction Z and Jurisdiction Y are the same as the GloBE tax base.  


2. In Year 1, Constituent Entity A incurs a Jurisdiction Z loss of (100) and Constituent Entity B earns 


jurisdiction Y income of 100. Constituent Entity B pays jurisdiction Y tax of 20 in Year 1. Constituent Entity 


A pays no Jurisdiction Z tax because it has no jurisdiction Z taxable income. No loss carry-forward is 


generated in Jurisdiction Z because the domestic loss has been offset by foreign source income. A foreign 


tax credit carry-forward in Jurisdiction Z is established for the unused foreign tax credits resulting from the 


Jurisdiction Y tax paid in Year 1. A Substitute Loss Carry-forward DTA of 15, which is equal to the foreign 


tax credits carried-forward, recast at the Minimum Rate, is generated and carried-forward.  


3. In Year 2 Constituent Entity A earns Jurisdiction Z income of 100 and Constituent Entity B earns 


no income or loss in Jurisdiction Y. The laws of Jurisdiction Z permit the use of carried-forward foreign tax 
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credits to offset the 100 of domestic source income since no loss carry-forward was generated in Year 1. 


When these foreign tax credits are applied, the Substitute Loss Carry-forward DTA reverses and is treated 


as an addition to Adjusted Covered Taxes. Accordingly, Adjusted Covered Taxes for Year 2 in Jurisdiction 


Z are 15 and no Top-up Tax is applicable. This is the same result as if a loss carry-forward had been 


generated with respect to the Jurisdiction Z loss in Year 1 and then carried-forward and applied in Year 2. 


 


Year 1 Foreign Source Domestic Source Total 


Constituent Entity A Income 


(Loss) 


100 (100) 0 


FTC Generated / (Used) 20 0 20 


Loss Generated / (Used)  0 0 0 


FTC Carry-forward  20 0 20 


Jurisdiction Z Tax (17.5%) - - 0 


Jurisdiction Z GloBE Income 


(Loss) 


 (100)  


Jurisduction Z GloBE 


Adjusted Covered Taxes  


 (15)  


Year 2 Foreign Source Domestic Source Total 


Constituent Entity A Income 


(Loss) 


100 100 100 


FTC Generated / (Used) 0 (17.5) (17.5) 


Loss Generated / (Used)  0 0 0 


FTC Carry-forward  2.5 0 2.5 


Jurisdiction Z Tax (17.5%) - - 0 


Jurisdiction Z GloBE Income 


(Loss) 


 100  


Jurisduction Z GloBE 


Adjusted Covered Taxes  


 15  


Example 4.4.1(e) - 2  


1. The ABC MNE Group owns 100% of Constituent Entity A in Jurisdiction Z. Constituent Entity A is 


the only Constituent Entity of the MNE Group in Jurisdiction Z. Jurisdiction Z imposes a 17.5% corporate 


income tax and taxes the worldwide income of Constituent Entity A through a CFC Tax Regime. Jurisdiction 


Z requires that foreign source income offset domestic source losses before foreign tax credits may be 


applied against tax imposed on foreign source income. Constituent Entity A owns 100% of Constituent 


Entity B which is located in Jurisdiction Y. Jurisdiction Y imposes a 30% corporate income tax. The income 


of Constituent Entity B is taken into account in the Jurisdiction Z taxable income of Constituent Entity A as 


foreign source income brought into charge under the Jurisdiction Z CFC Tax Regime. In lieu of providing 


a loss carry-forward for a domestic source loss in a year with foreign source income, Jurisdiction Z permits 


the recharacterization of domestic source income as foreign source in subsequent tax years so that, over 


time, the appropriate amount of foreign source income is taken into account when foreign source income 


is offset by a domestic source loss in a given year. The maximum amount of recharacterization under this 


rule is the amount of domestic loss that has been offset by foreign source income. Jurisdiction Z does not 


allow foreign tax credit carry-forwards but, through the recharacterization mechanism, provides for 


equivalent results that are not more generous than the outcome that would be provided for if a loss carry-


forward had been generated. With the exception of the CFC Tax Regime in Jurisdiction Z, the tax bases 


of Jurisdiction Z and Jurisdiction Y are the same as the GloBE tax base.  
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2. In Year 1 Constituent Entity A incurs a Jurisdiction Z loss of (100) and Constituent Entity B earns 


Jurisdiction Y income of 100. Constituent Entity B pays Jurisdiction Y tax of 30 in Year 1. Constituent Entity 


A pays no Jurisdiction Z tax because it has no Jurisdiction Z taxable income. No loss carry-forward is 


generated in Jurisdiction Z because the domestic loss has been offset by foreign source income. However, 


as a result of the domestic loss of 100 offsetting 100 of foreign source income in Year 1, 100 of domestic 


source income will be recaptured and recharacterized in future tax years as foreign source income to 


permit the use of foreign tax credits.  


3. In this example, the amount of Constituent Entity A’s Substitute Loss Carry-forward DTA is equal 


to the amount of the tax loss of (100) that is subject to recapture under the Jurisdiction Z tax regime 


multiplied by the applicable domestic tax rate of 17.5%, and recast at the 15% Minimum Rate. This results 


in a Substitute Loss Carry-forward DTA of 15 generated in Year 1.  


4. In Year 2 Constituent Entity A earns Jurisdiction Z income of 100 and Constituent Entity B earns 


jurisdiction Y income of 200. Prior to taking into account any foreign tax credits, Constituent Entity A’s 


Jurisdiction Z tax liability is 52.5 (= 300 x 17.5%). Constituent Entity B pays 60 of jurisdiction Y tax, 35 of 


which are allowed as a foreign tax credit in Jurisdiction Z to offset the Jurisdiction Z tax on the 200 income 


of Constituent Entity B. In addition, for Jurisdiction Z tax purposes, Constituent Entity A’s domestic source 


income of 100 is recharacterized as foreign source, thereby allowing an additional 17.5 of foreign tax 


credits to be used. Accordingly, no Jurisdiction Z tax is paid in Year 2. However, when the domestic source 


income is recharacterized as foreign source and the 17.5 of foreign tax credits are used to offset the 


Jurisdiction Z tax on the recharacterized income, the GloBE Rules require the Substitute Loss Carry-


forward DTA to reverse and result in an addition of 15 to Jurisdiction Z Adjusted Covered Taxes for Year 


2. Accordingly, Adjusted Covered Taxes in Jurisdiction Z for Year 2 are 15 and there is no Top-up Tax with 


respect to Jurisdiction Z in Year 2. This is the same result as if Jurisdiction Z permitted the generation of a 


loss in Year 1 with respect to the domestic source loss that could be carried forward and applied in Year 


2.  


5. Note that the addition to Adjusted Covered Taxes to reflect the reversal of the Substitute Loss 


Carry-forward DTA is limited to the amount of additional foreign tax credits used by reason of the 


recharacterization in the year of the recharacterization. Accordingly, if the recharacterization of domestic 


source income as foreign source income in Year 2 did not result in any additional foreign tax credits being 


allowed in Jurisdiction Z in Year 2, the reversal of the Substitute Loss Carry-forward DTA would not result 


in an addition to Jurisdiction Z Adjusted Covered Taxes in Year 2. 


 


Year 1 Foreign Source Domestic Source Total 


Constituent Entity A Income 


(Loss) 


100 (100) 0 


FTC Generated / (Used) 30 0 30 


Loss Generated / (Used)  0 0 0 


FTC Carry-forward  0 0 0 


Jurisdiction Z Tax (17.5%) - - 0 


Jurisdiction Z GloBE Income 


(Loss) 


 (100)  


Jurisduction Z GloBE 


Adjusted Covered Taxes  


 (15)  


 


Year 2 Foreign Source Domestic Source Total 
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Constituent Entity A Income 


(Loss) 


200 100 300 


FTC Generated / (Used) (35) (17.5) (52.2) (60 FTC limited to 


17.5% tax rate) 


Loss Generated / (Used)  0 0 0 


FTC Carry-forward  0 0 0 


Jurisdiction Z Tax (17.5%) - - 0 


Jurisdiction Z GloBE Income 


(Loss) 


 100  


Jurisduction Z GloBE 


Adjusted Covered Taxes  


 15  
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Article 5.2.1 


Example 5.2.1 - 1  


Excess Negative Tax Expense administrative procedure  


1. This example illustrates the Excess Negative Tax Expense administrative procedure under Article 


5.2.1.  


2. A MNE Group operating in jurisdiction X earns GloBE Income of 200 in Year 1. However, under 


the domestic tax law of jurisdiction X, the MNE Group records a net operating loss of (100) in Year 1. The 


MNE Group records a deferred tax asset of 15 due to the tax loss and thus negative tax expense of 15. 


The MNE Group is required to apply the Excess Negative Tax Expense administrative procedure in Year 


1. Accordingly, Adjusted Covered Taxes are 0 after removal of the Negative Tax Expense, the ETR is 0% 


and Top-up Tax of 30 (= 200 GloBE Income x (15% - 0%)) is applicable in Year 1. An Excess Negative 


Tax Expense Carry-forward of 15 is established.  


3. In Year 2, the MNE Group earns GloBE Income of 100 and does not pay any jurisdiction X tax due 


to its 100 net operating loss carry-forward in jurisdiction X. When the net operating loss carry-forward is 


used, the deferred tax asset of 15 recorded with respect to such net operating loss reverses. This 


tentatively results in Adjusted Covered Taxes of 15. However, because the Negative Tax Expense 


administrative procedure was applied in Year 1, the Excess Negative Tax Expense Carry-forward is 


applied in Year 2 and Adjusted Covered Taxes for Year 2 are 0. As a result, the ETR for the jurisdiction is 


0% and Top-up Tax of 15 (= 100 GloBE Income x (15% Minimum Rate – 0% ETR)) is applicable with 


respect to jurisdiction X in Year 2. 


Article 5.3.4 


Example 5.3.4 – 1  


1. A Co is a Constituent Entity of MNE Group A located in jurisdiction X that is subject to the GloBE 


Rules. B Co is a Constituent Entity of MNE Group B located in jurisdiction X that is subject to the GloBE 


Rules. A Co leased a machine to B Co. The machine is used by B Co in Jurisdiction X. According to the 


lease contract, the commencement date is on January 1, 2024, the lease term is 3 years, and the lease 


payment is €100,000 annually. The lessee’s incremental borrowing rate is 5%. Pursuant to its financial 


accounting standard, A Co classifies this lease as an operating lease. At the beginning of the 2024, the 


carrying value of the machine is €1,200,000 and the useful life of the machine is 15 years. 


2. Pursuant to its financial accounting standard, B Co classifies the lease as a right-of-use asset. On 


January 1, 2024, B Co measures the lease liability at the present value of the lease payments that are not 


paid at that date, using its incremental borrowing rate of 5%. After the commencement date, B Co 


Chapter 5 - Examples 







   57 


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2024 


  


measures the right-of-use asset applying a cost model. The amortization schedule of B Co at the 


commencement date of the lease is as follows: 


Period Lease 


Payment 


Interest 


Expense 


Liability 


Reduction 


Liability Depreciation 


Expense 


Net Asset 


Balance 


Beginning Balance 272,325  272,325 


2024 100,000 13,616 86,384 185,941 90,775 181,500 


2025 100,000 9,297 90,703 95,238 90,775 90,775 


2026 100,000 4,762 95,238 0 90,775 0 


3. The carrying value of the leased machine for purpose of carve-out for B Co is computed as follows: 


a. In 2024, the carrying value for purposes of carve-out is 226,912.5 (=(272,325+181,500)/2). 


b. In 2025, the carrying value for purposes of carve-out is 136,137.5 (=(181,500+90,775)/2). 


c. In 2026, the carrying value for purposes of carve-out is 45,387.5 (=(90,775+0)/2). 


4. Under an operating lease, A Co recognises lease payments as income and the depreciation policy 


for the underlying assets is consistent with the lessor’s normal depreciation policy for similar assets. The 


depreciation schedule of A Co is as follows: 


Period Lease payment Remining Lease 


Payments 


Income Depreciation 


Expense 


Net Asset 


Balance 


Beginning Balance 300,000   1,200,000 


2024 100,000 200,000 100,000 80,000 1,120,000 


2025 100,000 100,000 100,000 80,000 1,040,000 


2026 100,000 0 100,000 80,000 960,000 


5. The carrying value of the leased machine for purpose of carve-out for A Co is computed as follows: 


a. In 2024, the carrying value for purposes of carve-out is 910,000 (=(1,200,000+1,120,000)/2-


250,000). 


b. In 2025, the carrying value for purposes of carve-out is 930,000 (=(1,120,000+1,040,000)/2-


150,000). 


c. In 2026, the carrying value for purposes of carve-out is 950,000 (=(1,040,000+960,000)/2-


50,000). 


Example 5.3.4 – 2  


1. The facts are the same as in Example 5.4.3-1, except that A Co is located in Jurisdiction Y. 


Because the machine is used by B Co in Jurisdiction X, it is not an Eligible Tangible Asset for A Co. 
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Example 5.3.4 – 3 


1. The facts are the same as in Example 5.4.3-1, except that both A Co and B Co are Constituent 


Entities of MNE Group A.  


2. The carrying value of Eligible Tangible Assets is determined after taking into account elimination 


entries for intercompany sales and, where the lessor and the lessee are located in the same jurisdiction, 


intercompany leases. Accordingly, A Co is allowed a carve-out and the carrying value of Eligible Tangible 


Assets for purposes of the carve-out for jurisdiction A is computed as follows: 


a. In 2024, the carrying value for purposes of carve-out is 1,160,000 (=1,200,000+1,120,000)/2) 


b. In 2025, the carrying value for purposes of carve-out is 1,080,000 (=1,120,000+1,040,000)/2) 


c. In 2026, the carrying value for purposes of carve-out is 1,000,000 (=1,040,000+960,000)/2) 


Article 5.3.7(a)  


Example 5.3.7(a) - 1 


Substance-based Income Exclusion 


1. This example illustrates the application of the Substance-based Income Exclusion in the situation 


in which a Flow-through Entity has Eligible Payroll Costs and Eligible Tangible Assets.  


2. A Co is located in Country A and is the UPE of the AB Group. A Co owns 50% of the Ownership 


Interests of B Co 1 and 100% of the Ownership Interests of B Co 2. The remaining Ownership Interests of 


B Co 1 are held by B Co 2 (45%) and non-Group Entities (5%).  


3. Furthermore, B Co 1 is a Flow-through Entity and conducts business operations in Country B. A 


Co has a PE in Country B as a result of the business being carried out by B Co 1 in Country B. A Co, B 


Co 1, B Co 2 and the PE are Constituent Entities of the AB Group.  


4. B Co 1 earns EUR 1,000 of GloBE Income in Year 1, incurs EUR 200 of Eligible Payroll Costs in 


respect of employees that work in Country B and has EUR 400 of Eligible Tangible Assets located in 


Country B.  


A Co


B Co 2


100% 


Country A
Implemented the GloBE Rules


Country B
Implemented the GloBE Rules


Third Parties


5%                50%                    45%


PE


B Co  1
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5. B Co 1’s GloBE Income is reduced and allocated as follows. First, B Co 1’s GloBE Income is 


reduced by EUR 50, the amount allocable to persons that are not Group Entities, under Article 3.5.3. Next, 


EUR 500 of B Co 1’s GloBE Income is allocated to the PE in accordance with Article 3.4 and reduced from 


its GloBE Income under Article 3.5.1 (a). Finally, the remaining EUR 450 of B Co 1’s GloBE Income is 


allocated to B Co 2 under Article 3.5.1 (b). 


6. B Co 1’s Eligible Payroll Costs and Eligible Tangible Assets are allocated as follows. 50% of B Co 


1’s Eligible Payroll Costs (EUR 100) and Eligible Tangible Assets (200) are allocated to the PE under 


Article 5.3.6. Under Article 5.3.7(a), 45% of B Co 1’s Eligible Payroll Costs (EUR 90) and Eligible Tangible 


Assets (EUR 180) are then allocated to B Co 2 because B Co 2 is located in Country B. The remainder of 


B Co 1’s Eligible Payroll Costs (EUR 10) and Eligible Tangible Assets (EUR 20) are not included in the 


computation of a Constituent Entity’s Substance-based Income Exclusion under Article 5.3.7 (c). 


Article 5.5.2  


Example 5.5.2 - 1  


De minimis exclusion – short Fiscal Years taken into account in the average 


1. This example illustrates how the computation of the Average GloBE Revenue and Average GloBE 


Income is adjusted in the situation where there is a short Fiscal Year.  


2. Assume the ABC Group uses the calendar year as its Fiscal Year and has only one Constituent 


Entity in Jurisdiction B, B Co. B Co was created on 1 July in Year 1 and it had GloBE Revenue of EUR 1 


million and a GloBE Income of EUR 50,000 in Year 1. Assume that in Year 2, B Co has GloBE Revenue 


of EUR 1 million and a GloBE Income of EUR 100,000. In Year 3, B Co has GloBE Revenue of EUR 3 


million and a GloBE Loss of EUR 200,000. B Co only generates GloBE Revenue, GloBE Income, and 


GloBE Loss in Jurisdiction B. This example illustrates how the computation is performed and assesses 


whether the Top-up Tax for B Co may be deemed to be zero for Fiscal Year 3.  


3. The computation of the average amounts under Article 5.5.2 relies on the assumption that Fiscal 


Years have the same duration. If one Fiscal Year is shorter, the average shall be computed by adjusting 


the corresponding GloBE Revenue and GloBE Income (or Loss) calculations in proportion to the period 


covered by the short Fiscal Year over a 12 month period. Therefore, in Year 1, as B Co’s GloBE Revenue 


and GloBE Income were only realized over 6 months (1 July - 31 December), the GloBE Revenue and the 


GloBE Income of Year 1 will be multiplied by 2 (= 12/6) for the purposes of determining the average annual 


GloBE Revenue and GloBE Income.  


4. The computation of the average is made as follows: 


5. The three-year Average GloBE Revenue for this jurisdiction is:  


(2 x 1 million)  +  1 million +  3 million


3
=  EUR 2 million 


And the three-year Average GloBE Revenue or Loss for this jurisdiction is: 


(2 x 50,000)  +  100,000 + (−200,000)


3
= EUR 0 


6. The Average GloBE Revenue of Jurisdiction B is less than EUR 10 million and the Average GloBE 


Income or Loss of Jurisdiction B is less than EUR 1 million. As a consequence, the Top-up Tax for B Co 


shall be deemed to be zero for Year 3 if the Filing Constituent Entity elects for it under the GloBE Rules. 
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Article 6.2.1(e)  


Example 6.2.1(e) - 1  


Constituent Entities joining and leaving an MNE Group 


1. ABC Group sells all the shares of its wholly-owned Constituent Entity, C Co, to DEF Group at a 


price of EUR 200 on 30 September in Year 2. C Co holds a single asset, which is an Eligible Tangible 


Asset that has a carrying value of EUR 100 as recorded for the purposes of preparing ABC Group’s 


Consolidated Financial Statements at the end of Year 1 (which is also the carrying value at the beginning 


of the Year 2). The carrying value of the asset at the end of Year 2 is EUR 20 because C Co claimed EUR 


80 of depreciation in respect of the asset during the period that it was owned by ABC Group in Year 2. The 


Fiscal Years end in December. 


2. The computation of the carrying value of the asset for purposes of Article 5.3.4 has to be based 


on the average of the carrying value at the beginning and ending of the Reporting Fiscal Year as recorded 


for purposes of preparing the Consolidated Financial Statements of the UPE (see Article 5.3.5). Under 


Article 6.2.1(e), the carrying value must be adjusted proportionally to the length of the relevant Fiscal Year 


that C Co was a member of the ABC Group. The carrying value of the asset for ABC Group is therefore 


EUR 45 [((EUR 100+EUR 20)/2) x (9/12)].  


3. In the case of DEF Group, the carrying value of the Eligible Tangible Asset of the acquired C Co 


at the beginning of the Reporting Fiscal Year (Year 2) is zero. However, at the end of Year 2 the carrying 


value is EUR 200 because the UPE’s Consolidated Financial Statements reflect the fair value of the asset 


based on the indirect acquisition cost of the asset adjusted for accumulated depreciation by the DEF 


Group. Taking into account the carrying value of the asset at the beginning and end of DEF Group’s 


Reporting Fiscal Year (Year 2) and the length of Year 2 that C Co was a member of the DEF Group, the 


carrying value of the asset under Article 6.2.1(e), is equal to EUR 25 [((EUR 0+EUR 200)/2) x (3/12)].  


Chapter 6 - Examples 
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Article 7.1.1(a)  


Example 7.1.1(a) - 1  


Ultimate Parent Entity that is a Flow-through Entity 


1. A Co is a Flow-through Entity that is the UPE of an MNE Group. A Co is located in Country A and 


has a Fiscal Year that ends on 31 January. Person 1 is an individual tax resident in Country A while Person 


2 is an individual tax resident in Country B. Person 1 and Person 2 each hold a 50% of the Ownership 


Interests in A Co. For the Fiscal Year ended 31 January Year 1, A Co reports EUR 140,000 of income both 


for domestic income tax and GloBE purposes.  


2. Under the tax laws of Country A, EUR 70,000 of A Co’s income is included in the taxable income 


of Person 1 for the calendar year ended 31 December Year 1. The computation of the taxable income of 


Person 1 also includes a loss of EUR 50,000 from another business conducted in Country A. The taxable 


income of Person 1 under the tax laws of Country A is EUR 20,000 (= 70,000 – 50,000) and Person 1 is 


subject to tax in Country A at a rate of 20% on such taxable income.  


3. Under the tax laws of Country A, Person 2 is treated as having a PE in Country A and the taxable 


income of that PE includes EUR 70,000 of A Co’s taxable income. Person 2 is subject to tax in Country A 


at a rate of 20% on the income of its PE for the calendar year ended 31 December Year 1.  


4. A Flow-Through Entity that is the UPE reduces its GloBE Income pursuant to Article 7.1.1(a)(i) by 


the amount of GloBE Income attributable to an Ownership Interest if (1) the holder is subject to tax on that 


income for a taxable period that ends within 12 months of the end of the MNE Group’s Fiscal Year and (2) 


the holder of the Ownership Interest is subject to tax on the full amount of such income at a nominal rate 


that equals or exceeds the Minimum Rate. 


5. Person 1 is subject to tax on his/her share of A Co’s GloBE Income for a taxable period that ends 


on 31 December Year 1, which is within 12 months of the end of A Co’s Fiscal Year ended on 31 January 


Year 1, notwithstanding that payment of Person 1’s tax liability is not due within 12 months of the end of A 


Co’s Fiscal Year. Further, Person 1 is subject to tax on his/her share of A Co’s GloBE Income at a nominal 


rate that equals or exceeds the Minimum Rate. Person 1 is subject to tax on the full amount of such income 


notwithstanding that he/she was allowed to offset his/her share of A Co’s GloBE Income with a loss from 


another business in computing his/her Country A taxable income. Accordingly, A Co reduces its GloBE 


Income for the Fiscal Year ended 31 January Year 1 pursuant to Article 7.1.1(a)(i) by EUR 70,000 in 


respect of the Ownership Interests held by Person 1. A Co will reduce its Covered Taxes proportionately 


under Article 7.1.3. 


6. Person 2 is subject to tax on his/her share of A Co’s GloBE Income for a taxable period that ends 


within 12 months of the end of A Co’s Fiscal Year. Person 2 is also subject to tax on the full amount of 


such income at a nominal rate that equals or exceeds the Minimum Rate. Accordingly, A Co reduces its 


GloBE Income for the Fiscal Year ended 31 January Year 1 pursuant to Article 7.1.1(a)(i) by EUR 70,000 
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in respect of the Ownership Interests held by Person 2. A table illustrating the results of this example is set 


out below. 


Example 7.1.1(a) - 2  


UPE that is a Flow-through Entity 


1. C Co is a Flow-through Entity and a Tax Transparent Entity that is the UPE of an MNE Group. C 


Co is located in Country C where a 5% CIT rate applies. C Co’s taxable income and GloBE Income for the 


Fiscal Year ended on 31 December Year 1 is EUR 200,000. The Adjusted Covered Taxes of C Co on its 


income are EUR 10,000 (= 5%* EUR 200,000) and such taxes meet the definition of Covered Taxes (see 


Article 4.2).  


2. Person 3 is an individual tax resident in Country C that holds a 50% Ownership Interest in C Co. 


Person 3’s share of C Co’s income for Year 1 is EUR 95,000 (= 50% * [EUR 200,000 – 10,000]). Person 


3 is subject to a nominal 11% personal income tax rate on a calendar year basis. Person 3’s share of C 


Co’s income for the Fiscal Year ended on 31 December Year 1 is included in Person 3’s Country C taxable 


income for the calendar year that ended 31 December Year 1. Person 3 is not entitled to reduce its Country 


C tax imposed on its share of C Co’s income as a result of Country C taxes imposed on such income. 


3. C Co cannot reduce its GloBE Income pursuant to subparagraph (i) of Article 7.1.1(a) because the 


personal income tax rate applicable to Person 3 is 11%, which is a nominal rate below the Minimum Rate. 


However, a Flow-Through Entity that is the UPE reduces its GloBE Income pursuant to subparagraph (ii) 


of Article 7.1.1(a) by the amount of GloBE Income attributable to an Ownership Interest if (1) the holder is 


subject to tax on that income for a taxable period that ends within 12 months of the end of the MNE Group’s 


Fiscal Year and (2) it can reasonably be expected that the aggregate amount of Adjusted Covered Taxes 


of the UPE and Taxes of the holder of the Ownership Interest on such income equals or exceeds the 


amount that results from multiplying the full amount of such income by the Minimum Rate (see Article 7.1.1 


(a)(ii)). 


4.  Person 3 is reasonably expected to pay EUR 10,450 of Taxes (= 11% * EUR 95,000 after-tax 


income of C Co) in Country C. The sum of the Taxes paid by Person 3 and C Co on the EUR 100,000 of 


GloBE Income attributable to Person 3 is EUR 15,450 (= EUR 10,450 paid by Person 3 + EUR 5,000 paid 


by C Co), which exceeds the amount (EUR 15,000) that results from multiplying the full amount of such 


income by the Minimum Rate (EUR 100,000 * 15%). C Co will therefore reduce its EUR 200,000 GloBE 


Income in Year 1 by the EUR 100,000 GloBE Income attributable to Person 3’s Ownership Interest. C Co 


will reduce its Covered Taxes proportionally under Article 7.1.3. A table illustrating the numerical results of 


this example is set out below. 


 Person 1 Person 2 


GloBE Income 70,000 70,000 


Tax at Minimum Rate 15% 15% 


Nominal Rate 20% 20% 


GloBE Income reduction Article 7.1.1 (a)(i) Yes Yes 


 EUR 


GloBE Income 100,000 


Tax at Minimum Rate 15,000 


Taxes (C Co) 5,000 


Taxes (Person 3) 10,450 
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Example 7.1.1(a) – 3 


UPE that is a Flow-through Entity 


1. The facts are the same as Example 7.1.1(a) – 2 (revised), except that: 


a. Person 3 is entitled to a tax credit, rather than a deduction, for tax paid by C Co in respect of 


Person 3’s share of that income; and 


b. Under the relevant law, Person 3’s share of C Co’s before-tax income for Year 1 is EUR 


100,000 (= 50% * EUR 200,000). 


2. Person 3 is reasonably expected to pay EUR 6,000 of Taxes (= 11% * EUR 100,000 before-tax 


income of C Co (-) EUR 5,000 tax credit) in Country C. The sum of the Taxes paid by Person 3 and C Co 


on the EUR 100,000 of GloBE Income attributable to Person 3 is EUR 11,000 (= EUR 6,000 paid by Person 


3 + EUR 5,000 paid by C Co), which does not exceed the amount (EUR 15,000) that results from 


multiplying the full amount of such income by the Minimum Rate (EUR 100,000 * 15%). C Co is therefore 


not entitled to reduce its EUR 200,000 GloBE Income in Year 1 by the EUR 100,000 GloBE Income 


attributable to Person 3’s Ownership Interest under Art. 7.1.1(a)(ii). A table illustrating the numerical results 


of this example is set out below. 


 


 EUR 


GloBE Income 100,000 


Tax at Minimum Rate 15,000 


Taxes (C Co) 5,000 


Taxes (Person 3) 6,000 


Aggregate Taxes  11,000 


GloBE Income reduction Article 7.1.1 
(a)(ii) 


No 


Article 7.1.4  


Example 7.1.4 - 1  


UPE that is a Flow-through Entity  


1. A Co is the UPE of ABC Group. A Co is a Flow-through Entity and a Tax Transparent Entity created 


in Country A with two owners, each of whom holds 50% of its Ownership Interests. A Co conducts business 


operations in Countries A and B. The place of business through which A Co carries out business operations 


in Country B creates a PE in Country B. Overall, A Co generated GloBE Income of EUR 300 in Countries 


A and B during a Fiscal Year.  


2. Under the rules of Articles 3.4 and 3.5, EUR 100 of A Co’s income is allocated to a PE located in 


Country B (see Article 3.5.1 (a)). Country B imposes tax on the owners of A Co in respect of the EUR 100 


income allocated to PE at a 15% nominal rate and each owner paid EUR 7.5 of tax to Country B (total EUR 


15).  


Aggregate Taxes 15,450 


GloBE Income reduction Article 7.1.1 (a)(ii) Yes 
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3. In Country B, the holders of A Co’s Ownership Interests are subject to tax at a nominal rate that 


equals the Minimum Rate and it is reasonable to expect that the EUR 7.5 tax paid by each holder equals 


the amount of each holders’ share of the PE’s income multiplied by the Minimum Rate, or EUR 7.5 (= 50 


income x 15% Minimum Rate). Accordingly, PE’s GloBE Income is reduced by EUR 100 in Country B 


pursuant to Article 7.1.4.  


4. A table illustrating the numerical results of this example is set out below. 


Article 7.3.4  


Example 7.3.4 - 1 


Eligible Distribution Tax Regime  


1. A Co is a Constituent Entity of an MNE Group and it is located in a jurisdiction with an Eligible 


Distribution Tax Regime. Distributions (and deemed distributions) are subject to tax at a 15% rate. An 


election pursuant to Article 7.3.1 is made for Year 1, Year 2, and Year 3 with respect to the jurisdiction. A 


Co makes no actual or deemed distributions in Year 1, Year 2, or Year 3. 


2. In Year 1, A Co earns GloBE Income of EUR 100 and records Deemed Distribution Tax of EUR 


15 pursuant to Article 7.3.2(a). Accordingly, the balance of the Deemed Distribution Tax Recapture 


Account at the end of Year 1 is EUR 15 (see Article 7.3.4). 


3. In Year 2, A Co incurs a Net GloBE Loss of EUR 120. Under Article 7.3.3, the Net GloBE Loss is 


multiplied by the Minimum Rate (i.e., EUR 120 x 15% = EUR 18) and EUR 15 is applied to reduce the 


Deemed Distribution Tax Recapture Account to EUR 0 (Article 7.3.3(b)). The excess over the Deemed 


Distribution Tax Recapture Account, EUR 3 (= EUR 18 – EUR 15), is added to a Recapture Account Loss 


Carry-forward.  


4. In Year 3, A Co earns GloBE Income of EUR 100 and Deemed Distribution Tax of EUR 15 is 


recorded to achieve the Minimum Rate (see Article 7.3.2(a)). The Deemed Distribution Tax Recapture 


Account is increased by EUR 15 and then reduced by EUR 3, the balance of the Recapture Account Loss 


Carry-forward from Year 2, leaving a balance of EUR 12 in the Deemed Distribution Tax Recapture 


Account established for Year 3. 


 Year 1 Year 2 Year 3 


GloBE Income (or Loss) EUR 100 (EUR 120) EUR 100 


Tax at Minimum Rate EUR 15 (EUR 18) EUR 15 


Deemed Distribution Tax Recapture Account  EUR 15 EUR 0 EUR 12 


Recapture Account Loss Carry-forward EUR 0 EUR 3 EUR 0 


 


 A Co Country B 


Allocation income  EUR 100 


Tax rate 15% 


Tax paid EUR 15 


Tax above/(below) Minimum Rate EUR 0 


Tax reduction Article 7.1.4 Yes 
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Article 9.1.1 


Example 9.1.1 - 1 


1. A Co is a Constituent Entity of an MNE Group that will become subject to the GloBE Rules for its 


Fiscal Year ending on 31 December 2023 for the first time. A Co is located in country A, which applies 


worldwide tax system and provides foreign tax credit to mitigate the potential for double taxation. Country 


A imposes a 20% corporate income tax. A Co’s taxable year for country A tax purposes ends on 31 


December.  


2. In year 2022, A Co earned interest income of 100 from an investment in country B which has been 


subject to a withholding tax of 30 in country B. Under the domestic tax law of country A, A Co was allowed 


to use 20 of the withholding tax as a tax credit in 2022 and to carry forward the remaining 10 of tax credit. 


A Co established a deferred tax asset of 10 in its financial accounts. 


3. Also in year 2022, A Co incurred certain qualifying expenditure on R&D and was granted an 


investment tax credit of 10. A Co recognised a deferred tax asset of 10 in the financial accounts 


accordingly.  


4. The deferred tax asset with respect to tax credit carry-forwards shall be taken into account in the 


Transition Year and subsequent Fiscal Years, and such deferred tax asset should recast at the Minimum 


Rate because the applicable domestic tax rate is equal to or higher than the Minimum Rate. The deferred 


tax assets arising from foreign tax credit carry-forward (10) and investment tax credit carry-forward (10) 


shall recast in accordance with the formula described in the Commentary to Article 9.1.1. Under these facts 


the recast deferred tax asset for each carry-forward is equal to 7.5 (= [10 deferred tax asset / 20% domestic 


tax rate] x 15% Minimum Rate). 


Example 9.1.1 - 2  


1. The facts are the same as in Example 9.1.1-1, except that A Co did not treat the investment tax 


credit as a deferred tax asset but as income in the financial accounts. The investment tax credit does not 


meet the definition of Qualified Refundable Tax Credit. In year 2027, A Co settles the investment tax credit 


of 10 and reduces the cash tax owed for 2027. A Co’s Adjusted Covered Taxes is not reduced by the 


amount of the investment tax credit settled in that year. 


Chapter 9 – Examples 
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Article 9.1.3  


Example 9.1.3 - 1 


Asset carrying value and deferred taxes under Article 9.1.3 


1. This example illustrates the application of the rule in Article 9.1.3 with regard to asset carrying 


value and deferred taxes.  


2. A Co is located in Country A. A Co wholly owns B Co, located in Country B, and C Co, located in 


Country C. Country B has no corporate income tax (CIT) while Country C imposes a 15% CIT.  


3. In its 2021 and all previous Fiscal Years, A Co included the assets, liabilities, income, expenses 


and cash flows of B Co and C Co in its Consolidated Financial Statements. B Co and C Co therefore would 


have been Constituent Entities of an MNE Group having A Co as its UPE, had the GloBE Rules been in 


effect with respect to such MNE Group immediately before the transfer described below.  


4. B Co owned an intangible asset that was recorded at a carrying value of EUR 10 million on its 


balance sheet but had a fair market value of EUR 110 million. There is no deferred tax assets with respect 


to the intangible asset recorded in B Co’s or the MNE Group’s financial accounts. The asset was not 


inventory in the hands of B Co. On 5 December 2021, B Co sold the intangible asset to C Co for EUR 110 


million.  


5. A diagram illustrating the holding structure, location of the members and the asset transfer is set 


out below. 


Figure 4.1. Holding structure and asset transfer 


 


Source: OECD 


6. Jurisdiction C allows a cost basis for local tax purposes so that C Co’s local tax basis in the 


intangible asset is EUR 110 million. Under the accounting standard used in preparing A Co’s Consolidated 


Financial Statements, C Co’s carrying value of the intangible asset is EUR 10 million, rather than the EUR 


110 million cost of acquiring the asset. However, under that accounting standard, C Co records a EUR 15 


million deferred tax asset with respect to the intangible asset attributable to the EUR 100 million difference 


between the accounting and tax carrying value of the asset.  


7. Because the intra-group sale occurred after 30 November 2021 but before the commencement of 


a Transition Year, Article 9.1.3 is triggered and C Co’s basis in the acquired intangible asset for GloBE 
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purposes is B Co’s carrying value upon disposition (EUR 10 million) adjusted for any subsequent 


capitalised expenditures or amortization. Because country B does not have CIT, there were no deferred 


tax assets with respect to the intangible asset recorded in B Co’s or the MNE Group’s financial accounts 


prior to the disposition, the gain was not included in B Co’s taxable income and no tax was paid in respect 


of the disposition. Accordingly, no deferred tax assets are recognised with respect to this intangible asset 


for purposes of the GloBE Rules. 


Example 9.1.3 – 2 


Asset carrying value and deferred taxes under Article 9.1.3  


1. The facts are the same as in Example 9.1.3-1, except that:  


a. Country B imposes a corporate income tax at 20%,  


b. B Co had EUR 20 million of other taxable income after deducting EUR 40 million of 


expenses from EUR 60 million of revenues, and  


c. B Co paid EUR 24 million of tax (20% rate) on EUR 120 million of total taxable income for 


its taxable year ended on 31 December 2021 (EUR 100 million from the intragroup asset 


transfer and EUR 20 million from ordinary course of business).  


2. C Co is allowed a deferred tax asset under Article 9.1.3 equal to the lesser of the amount of tax 


paid in respect of, or 15% of, the intercompany gain on the asset transfer. B Co was subject to a 20% tax 


rate on all of its income, and thus EUR 20 million of tax was paid on the EUR 100 million gain. C Co is 


entitled to a EUR 15 million deferred tax asset for GloBE purposes in respect of the acquired intangible 


asset. Under the facts of this example, Country C imposes a corporate income tax at a 15% rate. 


Coincidentally, the deferred tax assets established under Article 9.1.3 are equal to the amount of deferred 


tax assets recognised for financial accounting purposes in C Co’s separate financial statements. This 


deferred tax asset is adjusted annually along with the deferred tax asset that reversed for financial 


accounting purposes. 


Example 9.1.3 - 3  


Asset carrying value and deferred taxes under Article 9.1.3  


1. The facts are the same as in Example 9.1.3-2, except that:  


a. B Co had a DTL of EUR 2 million referred to the transferred asset, due to accelerated 


depreciation, where the tax basis is nil and the accounting carrying value is EUR 10 million.  


b. B Co determines a taxable gain on the asset transfer equal to EUR 110 million (= EUR 


110 million – zero). This taxable gain is fully subject to tax at B Co and the corresponding 


taxes paid are equal to EUR 22 million (EUR 110 million * 20%)  


2. C Co recognises the assets at EUR 10 million. The GloBE carrying value of the asset is equal to 


EUR 10 million.  


3. As for the deferred tax asset and liabilities recognizable for GloBE purposes, a two-step analysis 


shall be done: (i) any deferred tax asset or liability that existed prior to the transaction at B Co level shall 


be recognised for GloBE purpose at C Co level and recast at 15% (the lesser of the Minimum Rate and 


CIT rate applicable to C Co), (ii) any deferred tax asset or liability accounted at C Co in relation to the 


transaction shall be taken into account if condition under paragraph 10.9 of the Commentary to Article 


9.1.3 would be met. In particular, C Co will recognise the following DTA and DTL for GloBE purposes: 
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(EUR/m) C Co 


CIT rate 15% 


DTL ante transaction  -1.5 


DTA upon transaction  16.5 


Net DTA 15 


4. If no taxes were paid by B Co in relation to the asset transfer, the DTA recognition at C Co would 


have been equal to zero, pursuant to Article 9.1.3 and only the pre-existing DTL would have been 


recognised for GloBE purposes in the amount of EUR 1.5 million (i.e. recast at the Minimum Rate). 


Example 9.1.3 - 4  


Asset carrying value and deferred taxes under Article 9.1.3  


1. The facts are the same as in Example 9.1.3-1, except that:  


a. B Co was subject to a 10% tax rate on capital gains and 20% tax rate on income other 


than capital gains,  


b. b. B Co paid EUR 4 million of tax (20% rate) on the other income and EUR 10 million of 


tax (10% rate) on the intangible asset sale, and  


c. c. In total, B Co paid EUR 14 million of tax on EUR 120 million of total taxable income for 


its taxable year ended on 31 December 2021.  


2. C Co is allowed a deferred tax asset under Article 9.1.3 equal to the lesser of the amount of tax 


paid in respect of, or 15% of, the intercompany gain on the asset transfer. B Co was subject to a 10% tax 


rate on the gain from the sale of its intangible asset and paid EUR 10 million of tax on the EUR 100 million 


gain. C Co is entitled to a EUR 10 million deferred tax asset for GloBE purposes in respect of the acquired 


intangible asset.  


Example 9.1.3 - 5  


Asset carrying value and deferred taxes under Article 9.1.3  


1. The facts are the same as in Example 9.1.3-1, except that:  


a. B Co was subject to a 10% tax rate on all of its income,  


b. Country B allows tax losses to be carried forward indefinitely,  


c. B Co had EUR 20 million of deductible expenses, and d. Thus, B Co paid EUR 8 million 


of tax (10% rate) on EUR 80 million of total taxable income for its taxable year ended on 


31 December 2021.  


2. If the gain from the sale of the intangible asset had not been included in B Co’s income, it would 


have reported a loss of EUR 20 million and created a deferred tax asset of EUR 2 million. C Co is allowed 


a deferred tax asset under Article 9.1.3 equal to the lesser of 15% of the intercompany gain on the asset 


transfer or the sum of the amount of tax paid on the asset transfer and the amount of deferred tax asset 


that would have been established and recognised under Article 9.1.1 if the gain were not included in taxable 


income. C Co is entitled to a EUR 10 million deferred tax asset for GloBE purposes in respect of the 


acquired intangible asset. 


3. During the first year of application of the GloBE Rules, C Co sells the asset to a third party at a 


price of EUR 110 million. The accounting carrying value is EUR 10 million (no amortization is performed 


for accounting purposes) and a gain from the sale, equal to EUR 100 million, is registered for accounting 
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purposes, but no current taxes are accrued on the sale since the tax basis of the asset is EUR 110 million 


(it is assumed no amortization also for tax purposes). The EUR 10 million deferred tax asset, previously 


accrued, is reversed and included in C Co’s Adjusted Covered Taxes. Assuming C Co has no other income 


for the year, the ETR in Country C is 10% (= EUR 10 million Adjusted Covered Taxes / EUR 100 million 


GloBE Income).  


Example 9.1.3 - 6  


Asset carrying value and deferred taxes under Article 9.1.3  


1. The facts are the same as in Example 9.1.3-1, except that:  


a. B Co had EUR 100 million loss carry-forward for local tax purposes (that meets the 


requirements under Article 9.1.1) and a corresponding deferred tax asset of EUR 20 


million,  


b. Country B has a 20% tax rate and allows tax losses to be carried forward indefinitely, and  


c. B Co paid no tax for its taxable year ended on 31 December 2021 due to the offsetting 


with the available tax loss.  


2. C Co is allowed a deferred tax asset under Article 9.1.3 up to the amount of the deferred tax asset 


that would have been recognised under Article 9.1.1 in the absence of the offsetting with the gain triggered 


by the intragroup transfer. The EUR 20 million deferred tax asset associated with B Co’s tax loss carry-


forward of EUR 100 million is eligible for recognition under Article 9.1.1 because it was generated before 


30 November 2021 and does not expire before the Transition Year. Accordingly, C Co is allowed a deferred 


tax asset equal to EUR 15 million.  


Example 9.1.3 - 7  


Asset carrying value and deferred taxes under Article 9.1.3  


1. The facts are the same as in Example 9.1.3-2, except that under the accounting standards used 


in preparing A Co’s Consolidated Financial Statements, C Co’s carrying value of the purchased intangible 


asset is EUR 110 million and therefore the tax basis for local tax purposes would be equal to the accounting 


carrying value. Accordingly, no deferred tax assets would be accrued in the financial accounts. 


Nonetheless, under Article 9.1.3, the GloBE carrying value of the asset is EUR 10 million and a deferred 


tax asset of EUR 15 million is taken into account for GloBE purposes.  


2. The asset carrying value of EUR 110 million is amortised on a straight-line basis over ten years 


for both corporate income tax and accounting purposes (EUR 11 million per year). Simultaneously, EUR 


1.5 million of the deferred tax asset determined under Article 9.1.3 reverses each year. The amortization 


and reversal of the deferred tax asset determined under Article 9.1.3 occur each year irrespective of 


whether C Co is subject to the GloBE Rules for the year.  


3. For each year in which C Co is subject to the GloBE Rules, the additional amortization of EUR 10 


million (EUR 11 million - EUR 1 million) per year attributable to recording the asset at fair value in the 


financial accounts must be excluded from the computation of C Co’s GloBE Income or Loss. However, the 


deferred tax asset reversal is included in C Co’s Adjusted Covered Taxes, which neutralises the effect of 


the additional GloBE Income on the ETR (i.e. each year the numerator of the ETR is increased by EUR 


1.5 million and yield a 15% ETR on the EUR 10 million additional GloBE Income).  


4. Likewise, if C Co sells the asset to a third party in a year to which the GloBE Rules apply, the 


GloBE Income or Loss from the sale is determined based on the GloBE carrying value at the time of sale 


and the remaining deferred tax asset is reversed and included in Co Co’s Adjusted Covered Taxes. Thus, 
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if C Co sells the asset after two years for EUR 100 million, the GloBE carrying value is EUR 8 million (= 


EUR 10 million – EUR 2 million amortization) and the GloBE Income or Loss is EUR 92 million (= EUR 100 


million - EUR 8 million). The accounting and tax carrying value are rather EUR 88 million (= EUR 110 


million – EUR 22 million amortization) and the accounted capital gain is equal to EUR 12 million (EUR 100 


million – EUR 88 million). Thus, the GloBE Income or Loss will be increased by the higher capital gain 


equal to EUR 80 million, and the residual DTA (equal to EUR 12 million, i.e. EUR 80 million multiplied by 


15%) will be reversed, so the effect of the higher GloBE Income will be neutralised in the ETR computation.  


5. Alternatively, because the deferred tax asset allowed under Article 9.1.3 is equal to 15% of the 


gain subject to Article 9.1.3, C Co may use the financial accounting carrying value of the transferred assets 


for purposes of computing C Co’s GloBE Income or Loss. 
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Article 10.1 


Example 10.1 - 1 


Privately held entity not required and not preparing financial statements  


1. This example illustrates the deemed consolidation test found in paragraph (d) of the definition of 


Consolidated Financial Statements and paragraph (b) of the definition of Controlling Interest in Article 10.1 


with regards to a privately held entity that is not required and does not prepare financial statements.  


2. Invest Co is a private company located in Country A that is not required to, and does not, prepare 


financial statements for any other purpose. Invest Co is not, however, an investment entity under IFRS 10. 


Invest Co owns (directly or indirectly) all the Ownership Interests of Headquarters Co, Operating Co 1 and 


Operating Co 2. Headquarters Co, which is located in Country A, issued debt instruments that are traded 


on a public securities exchange and it is required by the securities regulatory body in Country A to prepare 


financial statements in accordance with IFRS, the Authorized Financial Accounting Standard in Country A. 


Invest Co also owns all of the Ownership Interests of MNE Parent 1, MNE Parent 2, Sub 1, and Sub 2, 


none of which are required to prepare financial statements for any purpose. A diagram illustrating the 


holding structure and the location of the entities is set out below. 


Figure 1.1. Holding structure  


 


Chapter 10 – Examples 







72    


TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY – GLOBAL ANTI-BASE EROSION MODEL RULES (PILLAR TWO) EXAMPLES © OECD 2024 
  


Source: OECD 


 


3. In this case, Invest Co is considered to hold the Controlling Interests of Headquarters Co, 


Operating Co 1, Operating Co 2, MNE Parent 1, Sub 1, MNE Parent 2, and Sub 2 because if it had prepared 


financial statements under IFRS, the Acceptable Financial Accounting Standard in its jurisdiction, Invest 


Co would have been required to consolidate its financial results with the financial results of those Entities 


on a line-by-line basis. The fact that Headquarters Co prepares Consolidated Financial Statements that do 


not include Invest Co does not affect the analysis under paragraph (b) of the definition of Controlling 


Interests with respect to Invest Co.  


4. Paragraph (d) of the definition of Consolidated Financial Statements is triggered because Invest 


Co did not prepare financial statements in accordance with an Authorised Financial Accounting Standard. 


Invest Co’s Consolidated Financial Statements are those that it would have been required to prepare under 


IFRS, the Authorised Financial Accounting Standard in Country A. Accordingly, the MNE Group includes 


Invest Co, Headquarters Co, Operating Co 1, Operating Co 2, MNE Parent 1, Sub 1, MNE Parent 2, and 


Sub 2.  


Example 10.1 - 2  


Investment entity not required to consolidate investments  


1. This example illustrates the deemed consolidation test found in paragraph (d) of the definition of 


Consolidated Financial Statements and paragraph (b) of the definition of Controlling Interest in Article 10.1 


with regards to an investment entity that is not required to consolidate investments. 


2. Invest Co is an Investment Fund that is established and tax resident in Country A. Invest Co issues 


shares to the market which are traded on a public stock exchange in Country A. The law of Country A 


requires Invest Co to prepare financial statements in accordance with International Financial Reporting 


Standards (IFRS). Invest Co owns all of the outstanding shares of Service Co and Headquarters Co. 


Service Co provides accounting and other investment services to Invest Co and is tax resident in Country 


A. Headquarters Co actively manages the day-to-day business operations of Operating Co 1 and 


Operating Co 2 and is tax resident in Country A. Headquarters Co owns 100% (directly or indirectly) of the 


shares of Operating Co 1, which is tax resident in Country B, and Operating Co 2, which is tax resident in 


Country C. A diagram illustrating the holding structure and the location of the entities is set out below. 
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Figure 1.2. Holding Structure  


 


Source: OECD 


3. Invest Co is an investment entity under IFRS 10. Invest Co prepares Consolidated Financial 


Statements that consolidate the financial results of Invest Co and Service Co on a line-by-line basis, 


However, Invest Co is not required to consolidate Headquarters Co, Operating Co 1, and Operating Co 2 


on a line-by-line basis, notwithstanding that it owns all of their outstanding shares (directly or indirectly). 


Rather, pursuant to IFRS 10, Invest Co is required to reflect the performance of these investments in its 


financial statements under the fair value method. Headquarters Co, which is not an investment entity under 


IFRS 10, prepares Consolidated Financial Statements in accordance with IFRS that consolidate the 


financial results of Headquarters Co, Operating Co 1, and Operating Co 2 on a line-by-line basis.  


4. In this case, Invest Co holds the Controlling Interests of Service Co because it is required to 


consolidate the financial results of Service Co with its own financial results under IFRS, which is an 


Authorised Financial Accounting Standard that is an Acceptable Financial Accounting Standard. Invest Co 


does not hold the Controlling Interests of Headquarters Co, Operating Co 1, and Operating Co 2 because 


Invest Co is not required to consolidate the financial results of such Entities under the Authorised Financial 


Accounting Standard used in preparing its Consolidated Financial Statements, i.e. IFRS. Similarly, 


paragraph (d) of the definition of Consolidated Financial Statements is not triggered in this situation 


because Invest Co prepares financial statements that are described in paragraph (a) of the definition, i.e. 


Consolidated Financial Statements prepared under IFRS that consolidate the financial results of Entities 


in which it holds a Controlling Interest (Service Co). 


Example 10.1 - 3  


Investment Entity does not prepare financial statements  


1. This example illustrates the deemed consolidation test found in paragraph (d) of the definition of 


Consolidated Financial Statements and paragraph (b) of the definition of Controlling Interest in Article 10.1 


with regards to an investment entity that is not required and does not prepare financial statements.  


2. The facts are the same as Example 10.1-2, except that Invest Co is not required to, and does not, 


prepare financial statements for any other purpose.  
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3. In this case, Invest Co is considered to hold the Controlling Interests of Service Co in accordance 


with paragraph (b) of the definition of Controlling Interests because it would have been required to 


consolidate the financial results of Service Co on a line-by-line basis with its own financial results if it had 


prepared Consolidated Financial Statements pursuant to IFRS. However, Invest Co is not considered to 


hold the Controlling Interests of Headquarters Co Operating Co 1 and Operating Co 2 because it would 


not have been required to consolidate the financial results of those Entities on a line-by-line basis with its 


own financial results if it had prepared Consolidated Financial Statements pursuant to IFRS.  


4. Similarly, paragraph (d) of the definition of Consolidated Financial Statements is triggered with 


respect to Invest Co. Under paragraph (d) of the definition of Consolidated Financial Statements, Invest 


Co’s Consolidated Financial Statements are those that would have been required if it were required to 


prepare Consolidated Financial Statements, for example by law or by a regulatory body, under an 


Authorised Financial Accounting Standard that is either an Acceptable Financial Accounting Standard or 


another financial accounting standard that is adjusted to prevent any Material Competitive Distortions. 


Under IFRS, the standard applicable in Invest Co’s jurisdiction, Invest Co would be required to consolidate 


the financial results of Service Co. However, under IFRS 10, Invest Co would not be required to consolidate 


the financial results of Headquarters Co, Operating Co 1, and Operating Co 2.  


Example 10.1 - 4  


Non-investment entity does not prepare financial statements  


1. This example illustrates the deemed consolidation test found in paragraph (d) of the definition of 


Consolidated Financial Statements and paragraph (b) of the definition of Controlling Interest in Article 10.1 


with regards to a non-investment entity that is not required to and does not prepare financial statements.  


2. The facts are the same as Example 10.1-2, except that Headquarters Co is not required to, and 


does not, prepare financial statements that include the financial results of Operating Co 1 and Operating 


Co 2 for any other purpose.  


3. In this case, Headquarters Co is considered to hold the Controlling Interests of Operating Co 1 


and Operating Co 2 in accordance with paragraph (b) of the definition of Controlling Interests because it 


would have been required to consolidate the financial results of those Entities on a line-by-line basis with 


its own financial results if it had prepared Consolidated Financial Statements pursuant to IFRS.  


4. Similarly, paragraph (d) of the definition of Consolidated Financial Statements is triggered with 


respect to Headquarters Co. Under paragraph (d) of the definition of Consolidated Financial Statements, 


Headquarters Co’s Consolidated Financial Statements are those that would have been required if it were 


required to prepare Consolidated Financial Statements, for example by law or by a regulatory body, under 


an Authorised Financial Accounting Standard that is either an Acceptable Financial Accounting Standard 


or another financial accounting standard that is adjusted to prevent any Material Competitive Distortions. 


Under IFRS, the standard applicable in Headquarters Co’s jurisdiction, Headquarters Co would be required 


to consolidate the financial results of Headquarters Co, Operating Co 1, and Operating Co 2. 2 As in 


Example 10.1 – 1, Invest Co is not deemed to hold the Controlling Interests of Headquarters Co, Operating 


Co 1, and Operating Co 2 for the reasons explained above. If there were another Authorised Financial 


Accounting Standard in Headquarter Co’s jurisdiction in addition to IFRS, and if such other standard would 


not have required consolidation (after taking into account adjustments for any Material Competitive 


Distortions when applying standards other than Acceptable Financial Accounting Standards) under the 


facts described, Headquarter Co can rely on the alternative Authorised Financial Accounting Standard to 


not consolidate its subsidiaries for purposes of the GloBE Rules. Under these circumstances, paragraph 


(d) does not require Headquarter Co to prepare Consolidated Financial Statements under IFRS and 


therefore Headquarter Co will not be treated as the UPE of an MNE Group for GloBE purposes. 
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Gesetzentwurf der Bundesregierung 


Entwurf eines Vierten Gesetzes zur Entlastung der Bürgerinnen und 
Bürger, der Wirtschaft sowie der Verwaltung von Bürokratie 


(Viertes Bürokratieentlastungsgesetz) 


A. Problem und Ziel 


Bessere Rechtsetzung und Bürokratieabbau sind Daueraufgaben jeden staatlichen 
Handelns. In Zeiten multipler Krisen, stockender Konjunktur und angespannter 
Haushaltslagen ist die Beseitigung überflüssiger Bürokratie besonders dringend. 


Im Koalitionsvertrag „Mehr Fortschritt wagen“ für die 20. Legislaturperiode hatten die 
Regierungsparteien vereinbart, ein Bürokratieentlastungsgesetz vorzulegen. Mit dem 
Entwurf für ein Viertes Bürokratieentlastungsgesetz (BEG IV-E) bringt die Bundesregierung 
unter koordinierender Federführung des Bundesministeriums der Justiz ein 
ressortübergreifendes Gesetzgebungspaket auf den Weg, um die Wirtschaft, die 
Bürgerinnen und Bürger und die Verwaltung von überflüssiger Bürokratie zu entlasten. Der 
BEG IV-E ist Teil des Bürokratieabbaupaketes, auf das sich das Kabinett bei seiner Klausur 
in Meseberg am 29. und 30. August 2023 geeinigt hatte. Diese Einigung umfasst neben 
dem BEG IV-E das Wachstumschancengesetz, die Anhebung der Schwellenwerte zur 
Bestimmung der Unternehmensgrößenklassen nach der Bilanzrichtlinie, eine Initiative zur 
Reduktion von Bürokratielasten auf EU-Ebene gemeinsam mit Frankreich sowie eine 
Sammelverordnung zur Reduktion von Bürokratie auf Verordnungsebene (Meseberger 
Entbürokratisierungspaket). 


B. Lösung 


Das Meseberger Entbürokratisierungspaket entlastet Bürgerinnen und Bürger, Wirtschaft 
und Verwaltung von überflüssiger Bürokratie. Die Entlastung für die Wirtschaft beträgt in 
Summe rund drei Milliarden Euro pro Jahr. Zusammen mit weiteren, im Sonderbericht der 
Bundesregierung „Bessere Rechtsetzung und Bürokratieabbau in der 
20. Legislaturperiode“ (Bundestagsdrucksache 20/9000, 26. Oktober 2023) aufgeführten 
Maßnahmen und der Verordnung zur Neufassung der siebenunddreißigsten Verordnung 
zur Durchführung des Bundes-Immissionsschutzgesetzes beläuft sich die Entlastung für die 
Wirtschaft auf rund fünf Milliarden Euro pro Jahr. 


Der BEG IV-E trägt dazu mit einer Entlastung von rund 944,4 Millionen Euro bei. Überflüssig 
im Sinne dieses Entwurfs sind dabei Regelungen, die entweder Aufwand für Bürgerinnen 
und Bürger, Wirtschaft oder Verwaltung verursachen, ohne einem berechtigten Zweck zu 
dienen, oder bei denen der Aufwand in einem Missverhältnis zum verfolgten Zweck steht. 
Ziel dieses Entwurfs ist es zugleich, Abläufe zu vereinfachen und zu verschlanken ohne 
hierbei notwendige Schutzstandards in Frage zu stellen. Die Vorhaben tragen damit auch 
zur Erreichung der Ziele der UN-Agenda 2030 für nachhaltige Entwicklung bei. 


Das Gros der Entlastungen des BEG IV-E entfällt dabei auf folgende vier Maßnahmen: 


– Der Entwurf sieht Änderungen des Handelsgesetzbuchs, der Abgabenordnung und des 
Umsatzsteuergesetzes vor, die die Aufbewahrungsfrist für Buchungsbelege im 
Handels- und Steuerrecht einheitlich von zehn auf acht Jahre verkürzen. 
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– Es soll eine zentrale Vollmachtsdatenbank der Steuerberaterinnen und Steuerberater 
für Vollmachten im Bereich der sozialen Sicherung (Generalvollmachten) eingerichtet 
werden. 


– Für deutsche Staatsangehörige soll zukünftig keine Hotelmeldepflicht mehr bestehen. 
Das führt zu einer erheblichen Entlastung der Beherbergungswirtschaft und der 
betroffenen Übernachtungsgäste. 


– Der digitale Wandel soll insbesondere durch die Absenkung von Formerfordernissen 
im Zivilrecht gefördert werden. Dies ermöglicht es, viele Rechtsgeschäfte künftig ohne 
Medienbrüche digital abzuwickeln, und führt damit sowohl im Alltag von Unternehmen 
als auch von Bürgerinnen und Bürgern zu spürbaren Erleichterungen. Dazu zählen 
auch weitere Maßnahmen, wie beispielsweise die Digitalisierung der 
Betriebskostenabrechnung sowie die Option, künftig bei der Flugabfertigung 
Reisepässe digital auszulesen. 


C. Alternativen 


Keine. 


D. Haushaltsausgaben ohne Erfüllungsaufwand 


Durch die Verkürzung der Aufbewahrungsfristen für Buchungsbelege von zehn auf acht 
Jahre wird ein Steuerausfall in einer Größenordnung von 200 Millionen Euro erwartet. 
Hiervon entfallen auf den Bund 89 Millionen Euro. 


(Steuermehr- / -mindereinnahmen (-) in Millionen Euro) 


 Volle Jahreswirkung  
Kassenjahr 


2024 2025 2026 2027 2028  


Insgesamt - 200 - 110 - 200 - 200 - 200 - 200  


Bund - 89 - 51 - 89 - 89 - 89 - 89  


Länder - 79 - 40 - 79 - 79 - 79 - 79  


Gemeinden - 32 - 19 - 32 - 32 - 32 - 32  


Soweit durch die Umsetzung der in diesem Gesetz enthaltenen Maßnahmen im Bereich 
des Bundeshaushalts Mindereinnahmen und/oder ein Mehrbedarf an Sach- und 
Personalmitteln entstehen, sind diese finanziell und stellenmäßig im jeweils betroffenen 
Einzelplan auszugleichen. 
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E. Erfüllungsaufwand 


E.1 Erfüllungsaufwand für Bürgerinnen und Bürger 


Bürgerinnen und Bürger werden um insgesamt rund 3,7 Millionen Euro pro Jahr entlastet. 
Zusätzlich reduziert sich der zeitliche Aufwand für Bürgerinnen und Bürger um insgesamt 
rund 4 Millionen Stunden pro Jahr. 


E.2 Erfüllungsaufwand für die Wirtschaft 


Die Wirtschaft wird um insgesamt rund 944,4 Millionen Euro pro Jahr entlastet, wobei rund 
310,7 Millionen Euro als Bürokratiekosten aus Informationspflichten zu qualifizieren sind. 
Es entsteht ein einmaliger Erfüllungsaufwand von rund 26,2 Millionen Euro. 


Der laufende Erfüllungsaufwand für die Wirtschaft unterliegt der „One-in-one-out“-Regel. 
Damit ergibt sich insgesamt ein „Out" in Höhe von 944,4 Millionen Euro, welches anteilig 
den jeweils federführenden Bundesministerien als Kompensation im Rahmen ihrer 
Ressortbilanz zur Verfügung steht.  


E.3 Erfüllungsaufwand der Verwaltung 


Die Verwaltung wird um einen Betrag von rund 73,7 Millionen Euro entlastet. Davon 
entfallen Entlastungen von rund 1,7 Millionen Euro auf den Bund, rund 15,3 Millionen Euro 
auf die Länder, rund 126 000 Euro entfallen übergreifend auf Bundes- und Landesebene 
und rund 56,6 Millionen Euro auf die Träger der Sozialversicherungen. Es entsteht ein 
einmaliger Erfüllungsaufwand in Höhe von rund 3,4 Millionen Euro, wobei rund 244 000 
Euro dem Bund, rund 750 000 Euro den Ländern und rund 2,4 Millionen Euro den Trägern 
der Sozialversicherungen zuzuschreiben sind.  


F. Weitere Kosten 


Keine. 
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Gesetzentwurf der Bundesregierung 


Entwurf eines Vierten Gesetzes zur Entlastung der Bürgerinnen und 
Bürger, der Wirtschaft sowie der Verwaltung von Bürokratie 


(Viertes Bürokratieentlastungsgesetz) 


Vom ... 


Der Bundestag hat mit Zustimmung des Bundesrates das folgende Gesetz beschlos-
sen: 


Inhaltsübersicht 


Artikel 1 Änderung des Handelsgesetzbuchs 


Artikel 2 Änderung des Einführungsgesetzes zum Handelsgesetzbuch 


Artikel 3 Änderung der Abgabenordnung 


Artikel 4 Änderung des Einführungsgesetzes zur Abgabenordnung 


Artikel 5 Änderung des Umsatzsteuergesetzes 


Artikel 6 Änderung des Bundesmeldegesetzes 


Artikel 7 Änderung der Beherbergungsmeldedatenverordnung 


Artikel 8 Änderung des Passgesetzes 


Artikel 9 Änderung des Luftverkehrsgesetzes 


Artikel 10 Änderung des Behindertengleichstellungsgesetzes 


Artikel 11 Änderung des Gesetzes über die Umweltverträglichkeitsprüfung 


Artikel 12 Änderung des Unterhaltsvorschussgesetzes 


Artikel 13 Änderung der Bundesnotarordnung 


Artikel 14 Änderung der Bundesrechtsanwaltsordnung 


Artikel 15 Änderung des Bürgerlichen Gesetzbuchs 


Artikel 16 Änderung des Einführungsgesetzes zum Bürgerlichen Gesetzbuche 


Artikel 17 Änderung der Versteigererverordnung 


Artikel 18 Änderung des Umwandlungsgesetzes 


Artikel 19 Änderung des Aktiengesetzes 


Artikel 20 Änderung des SE-Ausführungsgesetzes 
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Artikel 21 Änderung des Gesetzes betreffend die Gesellschaften mit beschränkter Haf-
tung 


Artikel 22 Änderung des SCE-Ausführungsgesetzes 


Artikel 23 Änderung des Depotgesetzes 


Artikel 24 Änderung des Schuldverschreibungsgesetzes 


Artikel 25 Änderung des Patentgesetzes 


Artikel 26 Änderung der Patentanwaltsordnung 


Artikel 27 Änderung des Urheberrechtsgesetzes 


Artikel 28 Änderung des Verwertungsgesellschaftengesetzes 


Artikel 29 Änderung des Investmentsteuergesetzes 


Artikel 30 Änderung des Steuerberatungsgesetzes 


Artikel 31 Änderung des Einkommensteuergesetzes 


Artikel 32 Änderung der Wirtschaftsprüferordnung 


Artikel 33 Änderung der Gewerbeordnung 


Artikel 34 Änderung der Handwerksordnung 


Artikel 35 Änderung des Mess- und Eichgesetzes 


Artikel 36 Änderung des Bundesberggesetzes 


Artikel 37 Aufhebung des Gesetzes zur Abwicklung des Ausgleichsfonds nach dem Drit-
ten Verstromungsgesetz 


Artikel 38 Aufhebung des Steinkohlebeihilfengesetzes 


Artikel 39 Änderung des Schuldenmitübernahmegesetzes 


Artikel 40 Änderung des Kapitalanlagegesetzbuchs 


Artikel 41 Änderung des Akkreditierungsstellengesetzes 


Artikel 42 Änderung des Bundesnaturschutzgesetzes 


Artikel 43 Änderung des Fünften Vermögensbildungsgesetzes 


Artikel 44 Änderung des Nachweisgesetzes 


Artikel 45 Änderung des Heimarbeitsgesetzes 


Artikel 46 Änderung des Arbeitszeitgesetzes 


Artikel 47 Änderung des Jugendarbeitsschutzgesetzes 


Artikel 48 Änderung des Bundeselterngeld- und Elternzeitgesetzes 
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Artikel 49 Änderung der Elternzeitverordnung für Soldatinnen und Soldaten 


Artikel 50 Änderung des Zweiten Buches Sozialgesetzbuch 


Artikel 51 Änderung des Vierten Buches Sozialgesetzbuch 


Artikel 52 Weitere Änderung des Vierten Buches Sozialgesetzbuch 


Artikel 53 Änderung des Sechsten Buches Sozialgesetzbuch 


Artikel 54 Änderung des Finanzverwaltungsgesetzes 


Artikel 55 Änderung des Siebten Buches Sozialgesetzbuch 


Artikel 56 Änderung der Unfallversicherungs-Anzeigeverordnung 


Artikel 57 Änderung des Pflegezeitgesetzes 


Artikel 58 Änderung des Familienpflegezeitgesetzes 


Artikel 59 Änderung des Seesicherheits-Untersuchungs-Gesetzes 


Artikel 60 Folgeänderungen zum Seesicherheits-Untersuchungs-Gesetz 


Artikel 61 Aufhebung der Verordnung über die Gründung, Tätigkeit und Umwandlung von 
Produktionsgenossenschaften des Handwerks 


Artikel 62 Inkrafttreten 


Artikel 1 


Änderung des Handelsgesetzbuchs 


Das Handelsgesetzbuch in der im Bundesgesetzblatt Teil III, Gliederungsnummer 
4100-1, veröffentlichten bereinigten Fassung, das zuletzt durch Artikel 34 Absatz 1 des Ge-
setzes vom 22. Dezember 2023 (BGBl. 2023 I Nr. 411) geändert worden ist, wird wie folgt 
geändert: 


1. § 75 wird wie folgt geändert: 


a) In Absatz 1 werden die Wörter „den Vorschriften der §§ 70 und 71“ durch die Wör-
ter „§ 626 des Bürgerlichen Gesetzbuchs“ ersetzt. 


b) Absatz 3 wird wie folgt gefasst: 


(3) „ Löst der Prinzipal das Dienstverhältnis gemäß § 626 des Bürgerlichen 
Gesetzbuchs wegen vertragswidrigen Verhaltens des Gehilfen auf, so gilt Absatz 1 
entsprechend.“ 


2. § 257 Absatz 4 wird wie folgt gefasst: 


„(4) Die in Absatz 1 Nummer 1 aufgeführten Unterlagen sind zehn Jahre, die in 
Absatz 1 Nummer 4 aufgeführten Unterlagen acht Jahre und die sonstigen in Absatz 1 
aufgeführten Unterlagen sechs Jahre aufzubewahren.“ 
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3. In § 363 Absatz 2 wird das Wort „Konossemente“ durch das Wort „Konnossemente“ 
ersetzt. 


4. In § 373 Absatz 5 Satz 1 werden die Wörter „den Käufer von der Zeit und dem Orte der 
Versteigerung vorher zu benachrichtigen“ durch die Wörter „dem Käufer die in § 383 
Absatz 3 Nummer 1 bis 3 des Bürgerlichen Gesetzbuchs bezeichneten Informationen 
vorher mitzuteilen“ ersetzt. 


5. In § 437 Absatz 1 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ er-
setzt. 


6. In § 467 Absatz 3 Satz 1 wird das Wort „Vorschritten“ durch das Wort „Vorschriften“ 
ersetzt. 


7. In § 468 Absatz 3 Satz 1 Nummer 3 werden die Wörter „der in § 413 Abs. 1 genannten 
Urkunden oder Auskünfte“ durch die Wörter „der Urkunden oder Auskünfte, die für eine 
amtliche Behandlung des Gutes erforderlich sind“ ersetzt. 


8. In § 486 Absatz 1 Satz 2 werden die Wörter „schriftliches Empfangsbekenntnis“ durch 
die Wörter „Empfangsbekenntnis in Textform“ ersetzt. 


9. In § 509 Absatz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


10. In § 546 Absatz 1 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ er-
setzt. 


11. In § 609 Absatz 2 Satz 2 wird das Wort „Schriftform“ durch das Wort „Textform“ ersetzt. 


Artikel 2 


Änderung des Einführungsgesetzes zum Handelsgesetzbuch 


Dem Einführungsgesetz zum Handelsgesetzbuch in der im Bundesgesetzblatt Teil III, 
Gliederungsnummer 4101-1, veröffentlichten bereinigten Fassung, das zuletzt durch Arti-
kel 8 des Gesetzes vom 21. Dezember 2023 (BGBl. 2023 I Nr. 397) geändert worden ist, 
wird folgender … [einsetzen: nächster bei der Verkündung freier Abschnitt mit Zählbezeich-
nung] Abschnitt angefügt: 


„… [einsetzen: nächster bei der Verkündung freier Abschnitt mit Zählbezeichnung] Ab-
schnitt 


Übergangsvorschrift zum Vierten Bürokratieentlastungsgesetz 


Artikel … [einsetzen: nächster bei der Verkündung freier Artikel mit 
Zählbezeichnung] 


§ 257 Absatz 4 des Handelsgesetzbuchs in der ab dem … [einsetzen: Datum des In-
krafttretens nach Artikel 62 Absatz 1 dieses Gesetzes] geltenden Fassung ist erstmals auf 
Unterlagen anzuwenden, deren Aufbewahrungsfrist nach § 257 Absatz 4 des 
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Handelsgesetzbuchs in der bis einschließlich … [einsetzen: Datum des Tages vor dem In-
krafttreten nach Artikel … Absatz … dieses Gesetzes] geltenden Fassung noch nicht abge-
laufen ist.“ 


Artikel 3 


Änderung der Abgabenordnung 


§ 147 Absatz 3 Satz 1 der Abgabenordnung in der Fassung der Bekanntmachung vom 
1. Oktober 2002 (BGBl. I S. 3866; 2003 I S. 61), die zuletzt durch Artikel 24 des Gesetzes 
vom 22. Dezember 2023 (BGBl. I Nr. 411) geändert worden ist, wird wie folgt gefasst: 


„Die in Absatz 1 Nummer 1 und 4a aufgeführten Unterlagen sind zehn Jahre, die in Ab-
satz 1 Nummer 4 aufgeführten Unterlagen acht Jahre und die sonstigen in Absatz 1 aufge-
führten Unterlagen sechs Jahre aufzubewahren, sofern nicht in anderen Steuergesetzen 
kürzere Aufbewahrungsfristen zugelassen sind.“ 


Artikel 4 


Änderung des Einführungsgesetzes zur Abgabenordnung 


Artikel 97 § 19a des Einführungsgesetzes zur Abgabenordnung vom 14. Dezember 
1976 (BGBl. I S. 3341; 1977 I S. 667), das zuletzt durch Artikel 26 des Gesetzes vom 22. 
Dezember 2023 (BGBl. 2023 I Nr. 411) geändert worden ist, wird wie folgt geändert: 


1. Der bisherige Wortlaut wird Absatz 1. 


2. Folgender Absatz 2 wird angefügt: 


„(2) § 147 Absatz 3 Satz 1 der Abgabenordnung in der ab dem … [einsetzen: Da-
tum des Inkrafttretens nach Artikel 62 Absatz 1 dieses Gesetzes] geltenden Fassung 
gilt erstmals für alle Unterlagen, deren Aufbewahrungsfrist nach § 147 Absatz 3 der 
Abgabenordnung in der bis einschließlich … [einsetzen: Datum des Tages vor dem 
Inkrafttreten nach Artikel 62 Absatz 1 dieses Gesetzes] geltenden Fassung noch nicht 
abgelaufen ist.“ 


Artikel 5 


Änderung des Umsatzsteuergesetzes 


Das Umsatzsteuergesetz in der Fassung der Bekanntmachung vom 21. Februar 2005 
(BGBl. I S. 386), das zuletzt durch … [Artikel 23 des Gesetzes zur Stärkung von Wachs-
tumschancen, Investitionen und Innovation sowie Steuervereinfachung und Steuerfairness 
(Wachstumschancengesetz), Bundesratsdrucksache 87/24] geändert worden ist, wird wie 
folgt geändert: 


1. In § 14b Absatz 1 Satz 1 wird das Wort „zehn“ durch das Wort „acht“ ersetzt. 
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2. § 18 wird wie folgt geändert: 


a) In Absatz 2 Satz 2 wird die Angabe „7 500 Euro“ durch die Angabe „9 000 Euro“ 
ersetzt. 


b) In Absatz 2a Satz 1 wird die Angabe „7 500 Euro“ durch die Angabe „9 000 Euro“ 
ersetzt. 


3. In § 25a Absatz 4 Satz 2 wird die Angabe „500 Euro“ durch die Angabe „750 Euro“ er-
setzt. 


4. In § 26a Absatz 2 Nummer 2 wird das Wort „zehn“ durch das Wort „acht“ ersetzt. 


5. Dem § 27 wird folgender Absatz 40 angefügt: 


„(40) § 14b Absatz 1 Satz 1 in der ab dem … [einsetzen: Datum des Inkrafttretens 
nach Artikel 62 Absatz 1 dieses Gesetzes] geltenden Fassung ist auf alle Rechnungen 
anzuwenden, deren Aufbewahrungsfrist am … [einsetzen: Datum des Tages vor dem 
Inkrafttreten nach Artikel 62 Absatz 1 dieses Gesetzes] noch nicht abgelaufen ist.“ 


Artikel 6 


Änderung des Bundesmeldegesetzes 


Das Bundesmeldegesetz vom 3. Mai 2013 (BGBl. I S. 1084), das zuletzt durch Arti-
kel 22 des Gesetzes vom 19. Dezember 2022 (BGBl. I S. 2606) geändert worden ist, wird 
wie folgt geändert: 


1. § 29 wird wie folgt geändert: 


a) Absatz 2 wird wie folgt geändert:  


aa) In Satz 1 wird nach dem Wort „Beherbergte“ das Wort „ausländische“ einge-
fügt. 


bb) In Satz 2 wird das Wort „Angehörige“ durch die Wörter „ausländische Ehegat-
ten, Lebenspartner und minderjährige Kinder“ ersetzt. 


cc) In Satz 3 wird nach den Wörtern „Anzahl der“ das Wort „ausländischen“ ein-
gefügt. 


b) In Absatz 4 Satz 3 werden nach dem Wort „gelten“ die Wörter „für ausländische 
Personen“ eingefügt. 


c) Absatz 5 wird wie folgt geändert: 


aa) Satz 1 wird wie folgt geändert: 


aaa) In Nummer 2 werden die Wörter „nach § 18 des Personalausweisge-
setzes,“ gestrichen. 


bbb) In Nummer 3 werden die Wörter „ihren Personalausweis nach § 18a 
des Personalausweisgesetzes,“ gestrichen. 
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bb) Satz 2 wird wie folgt geändert: 


aaa) Im Satzteil vor Nummer 1 werden die Wörter „Bundesministerium des 
Innern, für Bau und Heimat bis zum Ablauf des 31. Dezember 2023“ 
durch die Wörter „Bundesamt für Sicherheit in der Informationstechnik“ 
ersetzt. 


bbb) Nummer 3 wird wie folgt gefasst: 


3. „. ein vergleichbares Sicherheitsniveau zu den in Satz 1 Nummer 1 
bis 3 genannten Verfahren besteht.“ 


2. § 30 Absatz 2 wird wie folgt geändert: 


a) Satz 1 wird wie folgt geändert: 


aa) Nummer 7 wird wie folgt gefasst: 


7. „ Zahl der ausländischen Mitreisenden und ihre Staatsangehörigkeit so-
wie“. 


bb) In Nummer 8 werden die Wörter „bei ausländischen Personen“ gestrichen. 


b) Satz 2 wird wie folgt gefasst: 


„Die Leiter der Beherbergungsstätten oder der Einrichtungen nach § 29 Absatz 4 
haben die Angaben im Meldeschein mit denen des Identitätsdokumentes zu ver-
gleichen.“ 


c) In Satz 4 wird das Wort „ausländische“ durch das Wort „beherbergte“ ersetzt. 


Artikel 7 


Änderung der Beherbergungsmeldedatenverordnung 


Die Beherbergungsmeldedatenverordnung vom 5. Juni 2020 (BGBl. I S. 1218) wird wie 
folgt geändert: 


1. In § 1 wird nach dem Wort „beherbergten“ das Wort „ausländischen“ eingefügt. 


2. § 2 wird wie folgt geändert: 


a) In Absatz 1 wird nach dem Wort „beherbergten“ das Wort „ausländischen“ einge-
fügt. 


b) In Absatz 2 Satz 3 werden die Wörter „Bundesministerium des Innern, für Bau und 
Heimat“ durch die Wörter „Bundesministerium des Innern und für Heimat“ ersetzt. 


3. Die Anlage wird wie folgt geändert: 


a) In Nummer 8 wird in der Spalte Erläuterung das Wort „Angehörigen“ durch die 
Wörter „ausländischen Ehegatten, Lebenspartner und minderjährigen Kinder“ er-
setzt. 
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b) In Nummer 9 wird in der Spalte Erläuterung nach dem Wort „der“ das Wort „aus-
ländischen“ eingefügt. 


c) In Nummer 10 wird in der Spalte Erläuterung nach den Wörtern „Staatsangehörig-
keiten der“ das Wort „ausländischen“ eingefügt. 


Artikel 8 


Änderung des Passgesetzes 


Dem § 18 des Passgesetzes in der Fassung der Bekanntmachung vom 30. Oktober 
2023 (BGBl. 2023 I Nr. 291) werden die folgenden Absätze 5 bis 7 angefügt: 


(5) „ Abweichend von Absatz 4 Satz 1 dürfen Luftfahrtunternehmen die dort genannten 
personenbezogenen Daten zu dem dort genannten Zweck anstatt aus der maschinenles-
baren Zone des Passes auch aus dem Chip des Passes auslesen. Zum Auslesen des Chips 
nach Satz 1 und zur Überprüfung der Echtheit der Daten dürfen die Daten aus der maschi-
nenlesbaren Zone sowie die hierfür erforderlichen Daten aus dem Chip des Passes einma-
lig ausgelesen und verarbeitet werden; sie sind danach unverzüglich zu löschen, soweit die 
aus dem Chip ausgelesenen Daten nicht nach Satz 1 noch für den in Absatz 4 Satz 1 ge-
nannten Zweck benötigt werden. Die für die Echtheitsprüfung nach Satz 2 erforderlichen 
Daten aus dem Chip sind: 


1. die Daten nach § 4 Absatz 2 Satz 2, 


2. die Kartenzugriffsdatei („Card Access Datei“), 


3. der öffentliche Chip-Authentifizierungsschlüssel („Chip Authentication Public Key“), 


4. das Kartensicherheitsobjekt („Card Security Object“) und 


5. das Dokumentensicherheitsobjekt („Document Security Object“). 


(6) Soweit nach § 19d des Luftverkehrsgesetzes die Fluggastabfertigung digital durch-
geführt werden darf, sind die dort genannten Stellen befugt, zu diesem Zweck folgende 
Daten auszulesen und zu verarbeiten: 


1. aus dem Chip: 


a) das Lichtbild zum einmaligen Abgleich zur Überprüfung der Übereinstimmung mit 
den physiologischen Merkmalen einer vom Fluggast mit dessen Einwilligung, am 
Flugplatz erstellten Bildaufnahme zum Zweck der Identitätsprüfung des Passinha-
bers sowie zur Überprüfung der Echtheit des Chips und der Echtheit der aus dem 
Chip ausgelesenen Daten; 


b) den Familiennamen und den Vornamen für die in § 19d Absatz 1 Satz 1 des Luft-
verkehrsgesetzes näher benannten Prozesse der Fluggastabfertigung sowie für 
die Überprüfung der Echtheit des Chips und der Echtheit der aus dem Chip aus-
gelesenen Daten; 


c) die übrigen Daten nach Absatz 5 Satz 3 zur Überprüfung der Echtheit des Chips 
und der Echtheit der aus dem Chip ausgelesenen Daten; 
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2. die Daten aus der maschinenlesbaren Zone zur Überprüfung der Echtheit des Chips 
und der Echtheit der aus dem Chip ausgelesenen Daten. 


Die Bildaufnahme nach Satz 1 Nummer 1 Buchstabe a und die Daten nach Satz 1 Num-
mer 1 Buchstabe b sind nach dem Erheben oder Auslesen zur Weiterverarbeitung in ein 
biometrisches Muster umzuwandeln. Die ausgelesenen und verarbeiteten Daten sowie das 
biometrische Muster sind wie folgt zu löschen: 


1. die Daten nach Satz 1 Nummer 1 Buchstabe c und Nummer 2 unverzüglich nach der 
Überprüfung der Echtheit des Chips und der Echtheit der aus dem Chip ausgelesenen 
Daten, 


2. die Daten nach Satz 1 Nummer 1 Buchstabe a unverzüglich nach der Erstellung des 
biometrischen Musters, 


3. das biometrische Muster unverzüglich nach Abflug, 


4. die Daten nach Satz 1 Nummer 1 Buchstabe b, sobald diese nicht mehr erforderlich 
sind, jedoch spätestens drei Stunden nach Abflug des Fluggastes. 


(7) Die auslesenden Stellen müssen bei der Datenverarbeitung nach den Absätzen 5 
und 6 sicherstellen, dass die Überprüfung sowohl der Echtheit des Chips und der aus dem 
Chip ausgelesenen Daten auf dem jeweiligen Stand der Technik erfolgt. In Bezug auf Ab-
satz 6 gilt das auch für die Überprüfung der Qualität des aus dem Chip des Passes ausge-
lesenen Lichtbilds sowie dessen Übereinstimmung mit dem Fluggast. Der Stand der Tech-
nik ist als niedergelegt zu vermuten in den Technischen Richtlinien des Bundesamts für 
Sicherheit in der Informationstechnik. Die Einhaltung der Anforderungen der Technischen 
Richtlinien TR-03121 und TR-03135 in der jeweils geltenden Fassung ist vom Bundesamt 
für Sicherheit in der Informationstechnik festzustellen.“ 


Artikel 9 


Änderung des Luftverkehrsgesetzes 


Das Luftverkehrsgesetz in der Fassung der Bekanntmachung vom 10. Mai 2007 
(BGBl. I S. 698), das zuletzt durch Artikel 6 des Gesetzes vom 22. Dezember 2023 (BGBl. 
2023 I Nr. 409) geändert worden ist, wird wie folgt geändert: 


1. In der Inhaltsübersicht wird in der Angabe zum 2. Unterabschnitt des Ersten Abschnitts 
die Angabe „6 – 19d“ durch die Angabe „6 – 19e“ ersetzt. 


2. In § 19b Absatz 2 Nummer 2 werden die Wörter „Artikel 1 der Verordnung vom 10. Mai 
2011 (BGBl. I S. 820)“ durch die Wörter „Artikel 1 der Verordnung vom 6. Dezember 
2018 (BGBl. I S. 2442)“ ersetzt. 


3. Nach § 19c wird folgender § 19d eingefügt: 


„§ 19d 


Digitale Fluggastabfertigung durch Luftfahrtunternehmen und andere Unternehmen 


(1) Luftfahrtunternehmen können die Kontrolle der Flugscheine und der Reisedo-
kumente vor Abflug 
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1. beim Check-In, 


2. bei der Gepäckaufgabe, 


3. bei der Kontrolle nach § 8 Absatz 1 Satz 1 Nummer 4 des Luftsicherheitsgesetzes 
und 


4. bei der Kontrolle zum Einsteigen in das Luftfahrzeug 


auch unter Verwendung automatisierter Systeme durchführen (digitale Fluggastabfer-
tigung). Hierfür dürfen sie nach Maßgabe von § 18 Absatz 6 und 7 des Passgesetzes 
die dort genannten Daten aus der maschinenlesbaren Zone und aus dem Chip des 
Passes auslesen und verarbeiten, soweit dies für die digitale Fluggastabfertigung er-
forderlich ist. Dies gilt nur, soweit der Passinhaber in die Datenverarbeitung zum Zwe-
cke der digitalen Fluggastabfertigung ausdrücklich eingewilligt hat. Die Verarbeitung 
der personenbezogenen Daten nach Maßgabe von Satz 1 in Verbindung mit § 18 Ab-
satz 6 und 7 des Passgesetzes ist nur zulässig, sofern sie ausschließlich im Gebiet der 
Europäischen Union erfolgt. 


(2) Luftfahrtunternehmen ermöglichen es weiterhin ohne Einschränkung als 
gleichwertiges Verfahren jedem Fluggast, abgefertigt zu werden, ohne dass er die di-
gitale Fluggastabfertigung für alle in Absatz 1 Satz 1 Nummer 1 bis 4 genannten Pro-
zesse oder für einen Teil davon in Anspruch nimmt. 


(3) Die Absätze 1 bis 2 gelten auch für 


1. Flugplatzbetreiber und 


2. Bodenabfertigungsdienstleister, die Bodenabfertigungsdienste im Sinne von An-
lage 1 Nummer 2 der Bodenabfertigungsdienst-Verordnung erbringen, 


soweit diese die Daten bei der Wahrnehmung von Aufgaben im Rahmen der Flug-
gastabfertigung nach Absatz 1 Satz 1 Nummer 1 bis 4 verarbeiten.“ 


4. Der bisherige § 19d wird § 19e. 


Artikel 10 


Änderung des Behindertengleichstellungsgesetzes 


In § 15 Absatz 1 Satz 1 Nummer 2 des Behindertengleichstellungsgesetzes vom 27. 
April 2002 (BGBl. I S. 1467, 1468), das zuletzt durch Artikel 7 des Gesetzes vom 23. Mai 
2022 (BGBl. I S. 760) geändert worden ist, werden die Wörter „§§ 19d und 20b des Luftver-
kehrsgesetzes“ durch die Wörter „§§ 19e und 20b des Luftverkehrsgesetzes“ ersetzt. 


Artikel 11 


Änderung des Gesetzes über die Umweltverträglichkeitsprüfung 


§ 22 Absatz 1 Satz 2 des Gesetzes über die Umweltverträglichkeitsprüfung in der Fas-
sung der Bekanntmachung vom 18. März 2021 (BGBl. I S. 540), das zuletzt durch Artikel 2 
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Absatz 10 des Gesetzes vom 22. Dezember 2023 (BGBl. 2023 I Nr. 409) geändert worden 
ist, wird durch die folgenden Sätze ersetzt: 


„Die Äußerungsfrist nach § 21 Absatz 2 und 3 kann angemessen verkürzt werden. Die Öf-
fentlichkeitsbeteiligung ist auf die Änderungen zu beschränken.“ 


Artikel 12 


Änderung des Unterhaltsvorschussgesetzes 


Das Unterhaltsvorschussgesetz in der Fassung der Bekanntmachung vom 17. Juli 
2007 (BGBl. I S. 1446), das zuletzt durch Artikel 13 des Gesetzes vom 23. Mai 2022 
(BGBl. I S. 760) geändert worden ist, wird wie folgt geändert:  


1. Die §§ 3 und 4 werden wie folgt gefasst: 


„§ 3 


Dauer und Bewilligung der Unterhaltsleistung  


Die Unterhaltsleistung wird bis zum Entfallen des Anspruchs auf die Unterhalts-
leistung erbracht und für diese Dauer bewilligt. 


§ 4 


Beginn und beschränkte Rückwirkung der Unterhaltsleistung 


(1) Die Unterhaltsleistung wird erbracht, sobald ein wirksamer Antrag gestellt 
wurde und die Anspruchsvoraussetzungen für die Unterhaltsleistung vorliegen. Liegen 
alle Anspruchsvoraussetzungen für die Unterhaltsleistung am Beginn des Kalendermo-
nats vor, in dem der Antrag gestellt wurde, so besteht der Anspruch auf die Unterhalts-
leistung ab Beginn dieses Kalendermonats. 


(2) Die Unterhaltsleistung wird rückwirkend längstens für den letzten Monat vor 
dem Monat der Antragstellung gezahlt, soweit es nicht an zumutbaren Bemühungen 
des Berechtigten gefehlt hat, den in § 1 Absatz 1 Nummer 3 bezeichneten Elternteil zu 
Unterhaltszahlungen zu veranlassen.“ 


2. § 7a wird aufgehoben.  


3. Dem § 9 werden die folgenden Absätze 4 und 5 angefügt:  


„(4) Die durch Landesrecht bestimmte Stelle kann die Zahlung einer laufenden 
Unterhaltsleistung ohne Erteilung eines Bescheides vorläufig einstellen, wenn sie 
Kenntnis von Tatsachen erhält, die kraft Gesetzes zum Ruhen oder zum Wegfall des 
Anspruchs führen, und wenn der Bescheid, aus dem sich der Anspruch ergibt, deshalb 
aufzuheben ist. Soweit die Kenntnis nicht auf Angaben der Person beruht, die den An-
trag auf Zahlung der Unterhaltsleistung gestellt hat, sind dieser Person unverzüglich 
die vorläufige Einstellung der Zahlung sowie die dafür maßgeblichen Gründe mitzutei-
len und es ist ihr Gelegenheit zu geben, sich zu äußern. 
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(5) Die durch Landesrecht bestimmte Stelle hat eine vorläufig eingestellte Zah-
lung einer laufenden Unterhaltsleistung unverzüglich nachzuholen, soweit der Be-
scheid, aus dem sich der Anspruch ergibt, zwei Monate nach der vorläufigen Einstel-
lung der Zahlung nicht aufgehoben ist.“ 


4. § 11a wird aufgehoben. 


Artikel 13 


Änderung der Bundesnotarordnung 


Die Bundesnotarordnung in der im Bundesgesetzblatt Teil III, Gliederungsnummer 303-
1, veröffentlichten bereinigten Fassung, die zuletzt durch Artikel 3 des Gesetzes vom 
20. Dezember 2023 (BGBl. 2023 I Nr. 389) geändert worden ist, wird wie folgt geändert: 


1. Dem § 20 Absatz 3 wird folgender Satz angefügt: 


„Öffentlich erfolgende freiwillige Versteigerungen nach Satz 1 gelten als öffentliche 
Versteigerungen im Sinne des Bürgerlichen Gesetzbuchs.“ 


2. Dem § 24 Absatz 1 werden die folgenden Sätze angefügt: 


„Insbesondere ist der Notar, der Erklärungen im Zusammenhang mit einer Unterneh-
mensgründung beurkundet oder beglaubigt, befugt, für die Beteiligten Anzeigen zu er-
statten, Mitteilungen vorzunehmen und Anträge zu stellen, die im Zusammenhang mit 
der Gründung stehen.“ 


3. In § 64c Satz 3 werden die Wörter „im Sinne des Satzes“ durch die Wörter „nach Satz“ 
ersetzt. 


Artikel 14 


Änderung der Bundesrechtsanwaltsordnung 


Die Bundesrechtsanwaltsordnung in der im Bundesgesetzblatt Teil III, Gliederungs-
nummer 303-8, veröffentlichten bereinigten Fassung, die zuletzt durch … [Artikel 2 des Ent-
wurfs eines Gesetzes zur Regelung hybrider und virtueller Versammlungen in der Bundes-
notarordnung, der Bundesrechtsanwaltsordnung, der Patentanwaltsordnung und dem 
Steuerberatungsgesetz sowie zur Änderung weiterer Vorschriften des Rechts der rechts-
beratenden Berufe, Bundestagsdrucksache 20/8674] geändert worden ist, wird wie folgt 
geändert: 


1. In § 49b Absatz 4 Satz 2 werden nach dem Wort „ausdrückliche“ das Komma und das 
Wort „schriftliche“ gestrichen und werden nach dem Wort „Mandanten“ die Wörter „in 
Textform“ eingefügt. 


2. § 52 wird wie folgt geändert: 


a) In Absatz 1 Satz 1 Nummer 1 werden die Wörter „schriftliche Vereinbarung im Ein-
zelfall“ durch die Wörter „im Einzelfall in Textform getroffene Vereinbarung“ ersetzt. 
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b) In Absatz 2 Satz 3 werden die Wörter „muß vom Auftraggeber unterschrieben sein“ 
durch die Wörter „bedarf der Textform“ ersetzt. 


3. In § 85 Absatz 2 werden nach dem Wort „schriftlich“ die Wörter „oder elektronisch“ ein-
gefügt. 


4. § 86 wird wie folgt geändert:  


a) In Satz 1 werden nach dem Wort „schriftliche“ die Wörter „oder elektronische“ ein-
gefügt. 


b) Nach Satz 1 wird folgender Satz eingefügt:  


„Verfügt das Mitglied über eines der in § 37 Satz 1 oder 3 genannten Postfächer, 
so soll eine elektronische Einladung über dieses Postfach erfolgen.“ 


Artikel 15 


Änderung des Bürgerlichen Gesetzbuchs 


Das Bürgerliche Gesetzbuch in der Fassung der Bekanntmachung vom 2. Januar 2002 
(BGBl. I S. 42, 2909; 2003 I S. 738), das zuletzt durch Artikel 34 Absatz 3 des Gesetzes 
vom 22. Dezember 2023 (BGBl. 2023 I Nr. 411) geändert worden ist, wird wie folgt geän-
dert: 


1. In § 32 Absatz 3 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


2. In § 33 Absatz 1 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ er-
setzt. 


3. § 383 wird wie folgt geändert: 


a) In Absatz 1 Satz 1 werden die Wörter „am Leistungsort“ gestrichen. 


b) Die Absätze 2 und 3 werden wie folgt gefasst: 


„(2) Die Versteigerung hat durch einen öffentlich bestellten und vereidigten 
Versteigerer oder durch einen für den Bezirk, in dem sich die zu versteigernde 
Sache befindet, bestellten Gerichtsvollzieher öffentlich zu erfolgen (öffentliche Ver-
steigerung). Die Versteigerung hat zu erfolgen: 


1. ausschließlich an einem Versteigerungsort, 


2. im Wege elektronischer Kommunikation bei gleichzeitiger Teilnahme an der 
Versteigerung ohne physische Präsenz der Beteiligten am Versteigerungsort 
(virtuelle öffentliche Versteigerung) oder 


3. an einem Versteigerungsort unter gleichzeitiger Möglichkeit zur Teilnahme im 
Wege elektronischer Kommunikation ohne physische Präsenz am Versteige-
rungsort (hybride öffentliche Versteigerung). 


Erfolgt die Versteigerung an einem Versteigerungsort (Satz 2 Nummer 1 oder 3), 
so muss dieser für die Versteigerung geeignet sein. 
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(3) Unter allgemeiner Bezeichnung der zu versteigernden Sache sind öffent-
lich bekannt zu machen: 


1. der Zeitpunkt der Versteigerung, 


2. in den Fällen des Absatzes 2 Satz 2 Nummer 1 und bei hybriden öffentlichen 
Versteigerungen der Versteigerungsort sowie 


3. bei virtuellen öffentlichen Versteigerungen und bei hybriden öffentlichen Ver-
steigerungen die Zugangsdaten.“ 


4. In § 416 Absatz 2 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ er-
setzt. 


5. § 556 wird wie folgt geändert: 


a) Nach Absatz 3a wird folgender Absatz 4 eingefügt: 


„(4) Der Vermieter hat dem Mieter auf Verlangen Einsicht in die der Abrech-
nung zugrundeliegenden Belege zu gewähren. Der Vermieter ist berechtigt, die 
Belege in digitaler Form bereitzustellen.“ 


b) Der bisherige Absatz 4 wird Absatz 5. 


6. In § 574b Absatz 1 Satz 1 wird das Wort „schriftlich“ durch die Wörter „in Textform“ 
ersetzt. 


7. § 578 Absatz 1 wird wie folgt geändert: 


a) Die Angabe „550“ wird gestrichen. 


b) Folgender Satz wird angefügt: 


„§ 550 gilt mit der Maßgabe, dass ein Mietvertrag, der für längere Zeit als ein Jahr 
nicht in Textform geschlossen wird, als für unbestimmte Zeit geschlossen gilt.“ 


8. In § 585a werden die Wörter „schriftlicher Form“ durch das Wort „Textform“ ersetzt. 


9. In § 594a Absatz 1 Satz 3 wird das Wort „Schriftform“ durch das Wort „Textform“ er-
setzt. 


10. In § 594d Absatz 2 Satz 3 werden die Wörter „schriftlichen Form“ durch das Wort „Text-
form“ ersetzt. 


11. In § 595 Absatz 4 Satz 1 werden die Wörter „schriftlichen Form“ durch das Wort „Text-
form“ ersetzt. 


12. § 630 Satz 3 wird wie folgt gefasst: 


„Das Zeugnis kann mit Einwilligung des Verpflichteten in elektronischer Form erteilt 
werden.“ 


13. In § 979 Absatz 1a werden nach dem Wort „Internet“ die Wörter „über eine Versteige-
rungsplattform“ eingefügt. 


14. § 1236 wird wie folgt gefasst: 
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„§ 1236 


Durchführung der Versteigerung 


Für die Durchführung der Versteigerung ist § 383 Absatz 2 Satz 2 und 3 anzuwen-
den.“ 


15. § 1237 Satz 1 wird wie folgt gefasst: 


„Für die öffentliche Bekanntmachung der Versteigerung ist § 383 Absatz 3 anzuwen-
den.“ 


16. In § 1238 Absatz 1 wird das Wort „bar“ gestrichen. 


17. In § 1239 Absatz 2 Satz 1 werden die Wörter „bar erlegt“ durch die Wörter „mit dem 
Gebot zur Verfügung gestellt“ ersetzt. 


Artikel 16 


Änderung des Einführungsgesetzes zum Bürgerlichen Gesetzbu-
che 


Das Einführungsgesetz zum Bürgerlichen Gesetzbuche in der Fassung der Bekannt-
machung vom 21. September 1994 (BGBl. I S. 2494; 1997 I S. 1061), das zuletzt durch 
Artikel 3 des Gesetzes vom 11. Dezember 2023 (BGBl. 2023 I Nr. 354) geändert worden 
ist, wird wie folgt geändert: 


1. Dem Artikel 229 wird folgender § … [einsetzen: nächste bei der Verkündung freie Zähl-
bezeichnung] angefügt: 


„§ … [einsetzen: nächste bei der Verkündung freie Zählbezeichnung] 


Übergangsvorschrift zum Schriftformerfordernis bei Gewerbemiet- und Landpacht-
verträgen 


(1) Auf Mietverhältnisse gemäß § 578 des Bürgerlichen Gesetzbuchs, die vor 
dem … [einsetzen: Datum des Inkrafttretens nach Artikel 62 Absatz 1 dieses Gesetzes] 
entstanden sind, ist § 578 Absatz 1 des Bürgerlichen Gesetzbuchs in der bis ein-
schließlich … [einsetzen: Datum des Tages vor dem Inkrafttreten nach 
Artikel 62 Absatz 1 dieses Gesetzes] geltenden Fassung bis einschließlich … [einset-
zen: Datum desjenigen Tages des zwölften auf den Monat des Inkrafttretens folgenden 
Kalendermonats, dessen Zahl mit dem des Tages des Inkrafttretens nach 
Artikel 62 Absatz 1 dieses Gesetzes übereinstimmt] weiter anzuwenden. Dies gilt nicht 
für Mietverhältnisse, deren Änderung ab dem … [einsetzen: Datum des Inkrafttretens 
nach Artikel 62 Absatz 1 dieses Gesetzes] vereinbart werden. Ab diesem Zeitpunkt, 
spätestens ab … [einsetzen: Datum desjenigen Tages des zwölften auf den Monat des 
Inkrafttretens folgenden Kalendermonats, dessen Zahl mit dem des Tages des Inkraft-
tretens nach Artikel 62 Absatz 1 dieses Gesetzes übereinstimmt] ist § 580b des Bür-
gerlichen Gesetzbuchs anwendbar. 


(2) Auf Landpachtverhältnisse gemäß § 585a des Bürgerlichen Gesetzbuchs, die 
vor dem … [einsetzen: Datum des Inkrafttretens nach Artikel 62 Absatz 1 dieses 
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Gesetzes] entstanden sind, ist § 585a des Bürgerlichen Gesetzbuchs in der bis ein-
schließlich … [einsetzen: Datum des Tages vor dem Inkrafttreten nach 
Artikel 62 Absatz 1 dieses Gesetzes] geltenden Fassung bis einschließlich … [einset-
zen: Datum desjenigen Tages des achtzehnten auf den Monat des Inkrafttretens fol-
genden Kalendermonats, dessen Zahl mit dem des Tages des Inkrafttretens nach 
Artikel 62 Absatz 1 dieses Gesetzes übereinstimmt] weiter anzuwenden. Dies gilt nicht 
für Vertragsverhältnisse, deren Änderung ab dem … [einsetzen: Datum des Inkrafttre-
tens nach Artikel 62 Absatz 1 dieses Gesetzes] vereinbart wird. Ab diesem Zeitpunkt, 
spätestens ab … [einsetzen: Datum desjenigen Tages des achtzehnten auf den Monat 
des Inkrafttretens folgenden Kalendermonats, dessen Zahl mit dem des Tages des In-
krafttretens nach Artikel 62 Absatz 1 dieses Gesetzes übereinstimmt] ist § 594g des 
Bürgerlichen Gesetzbuchs anwendbar.“ 


2. Artikel 247a wird wie folgt geändert: 


a) In § 1 Absatz 1 werden die Wörter „schriftlich, in geeigneten Fällen auch elektro-
nisch,“ durch die Wörter „in Textform“ ersetzt. 


b) In § 2 Absatz 1 werden die Wörter „schriftlich, in geeigneten Fällen auch elektro-
nisch,“ durch die Wörter „in Textform“ ersetzt. 


Artikel 17 


Änderung der Versteigererverordnung 


Die Versteigererverordnung vom 24. April 2003 (BGBl. I S. 547), die zuletzt durch Arti-
kel 101 des Gesetzes vom 29. März 2017 (BGBl. I S. 626) geändert worden ist, wird wie 
folgt geändert: 


1. § 2 Absatz 2 wird wie folgt geändert: 


a) In Satz 1 wird die Angabe „Abs. 3“ durch die Angabe „Absatz 2“ ersetzt. 


b) In Satz 2 werden die Wörter „Ort der Versteigerung“ durch das Wort „Versteige-
rungsort“ ersetzt. 


2. § 6 wird wie folgt geändert: 


a) In Absatz 1 Satz 1 Nummer 3 wird die Angabe „Abs. 3“ durch die Angabe „Ab-
satz 2“ ersetzt. 


b) In Absatz 2 Satz 1 Nummer 2 werden die Wörter „geeigneten anderen Ort im 
Sinne des § 383 Abs. 2“ durch die Wörter „Versteigerungsort im Sinne des § 383 
Absatz 2“ ersetzt. 
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Artikel 18 


Änderung des Umwandlungsgesetzes 


Das Umwandlungsgesetz vom 28. Oktober 1994 (BGBl. I S. 3210; 1995 I S. 428), das 
zuletzt durch Artikel 34 Absatz 16 des Gesetzes vom 22. Dezember 2023 (BGBl. 2023 I 
Nr. 411) geändert worden ist, wird wie folgt geändert: 


1. In § 22 Absatz 1 Satz 1 wird das Wort „schriftlich“ durch die Wörter „in Textform“ er-
setzt.  


2. In § 100 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


Artikel 19 


Änderung des Aktiengesetzes 


Das Aktiengesetz vom 6. September 1965 (BGBl. I S. 1089), das zuletzt durch Artikel 6 
des Gesetzes vom 19. Juni 2023 (BGBl. 2023 I Nr. 154) geändert worden ist, wird wie folgt 
geändert: 


1. In § 20 Absatz 1 Satz 1, Absatz 3, 4 und 5 wird jeweils das Wort „schriftlich“ durch die 
Wörter „in Textform“ ersetzt.  


2. In § 21 Absatz 1 Satz 1, Absatz 2 und 3 wird jeweils das Wort „schriftlich“ durch die 
Wörter „in Textform“ ersetzt. 


3. § 269 Absatz 6 wird wie folgt gefasst: 


„(6) Zeichnen Abwickler für die Gesellschaft, ist der Firma ein auf die Abwicklung 
hinweisender Zusatz hinzuzufügen.“ 


4. In § 327 Absatz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt.  


5. In § 328 Absatz 4 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


Artikel 20 


Änderung des SE-Ausführungsgesetzes 


In § 13 Absatz 1 Satz 1 des SE-Ausführungsgesetzes vom 22. Dezember 2004 
(BGBl. I S. 3675), das zuletzt durch Artikel 8 des Gesetzes vom 19. Juni 2023 (BGBl. 2023 
I Nr. 154) geändert worden ist, wird das Wort „schriftlich“ durch die Wörter „in Textform“ 
ersetzt. 
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Artikel 21 


Änderung des Gesetzes betreffend die Gesellschaften mit be-
schränkter Haftung 


Das Gesetz betreffend die Gesellschaften mit beschränkter Haftung in der im Bundes-
gesetzblatt Teil III, Gliederungsnummer 4123-1, veröffentlichten bereinigten Fassung, das 
zuletzt durch Artikel 9 des Gesetzes vom 22. Februar 2023 (BGBl. 2023 I Nr. 51) geändert 
worden ist, wird wie folgt geändert: 


1. Nach § 23 Satz 1 wird folgender Satz eingefügt: 


„Die Versteigerung kann auch durch einen Notar erfolgen.“ 


2. In § 48 Absatz 2 werden die Wörter „in Textform mit der zu treffenden Bestimmung 
oder mit der schriftlichen Abgabe der Stimmen sich“ durch die Wörter „sich in Textform 
mit der zu treffenden Bestimmung oder mit der Abgabe der Stimmen in Textform“ er-
setzt. 


3. § 68 Absatz 2 wird wie folgt gefasst: 


„(2) Zeichnen Liquidatoren für die Gesellschaft, ist der Firma ein auf die Liquidation 
hinweisender Zusatz hinzuzufügen.“ 


Artikel 22 


Änderung des SCE-Ausführungsgesetzes 


Das SCE-Ausführungsgesetz vom 14. August 2006 (BGBl. I S. 1911), das zuletzt durch 
Artikel 10 des Gesetzes vom 22. Februar 2023 (BGBl. 2023 I Nr. 51) geändert worden ist, 
wird wie folgt geändert: 


1. In § 8 Absatz 3 Satz 1 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


2. In § 11 Absatz 1 Satz 1 wird das Wort „schriftlich“ durch die Wörter „in Textform“ er-
setzt. 


Artikel 23 


Änderung des Depotgesetzes 


Das Depotgesetz in der Fassung der Bekanntmachung vom 11. Januar 1995 (BGBl. I 
S. 34), das zuletzt durch Artikel 15 des Gesetzes vom 11. Dezember 2023 (BGBl. 2023 I 
Nr. 354) geändert worden ist, wird wie folgt geändert:  


1. In § 6 Absatz 2 Satz 1 wird das Wort „Schriftform“ durch das Wort „Textform“ ersetzt.  


2. In § 12a Absatz 1 Satz 1 wird das Wort „schriftlichen“ durch die Wörter „in Textform 
verfassten“ ersetzt.  
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3. In § 4 Absatz 2, § 5 Absatz 1 Satz 2, § 10 Absatz 1 Satz 1, § 12 Absatz 1 Satz 2, § 13 
Absatz 1 Satz 1, § 15 Absatz 2 Satz 1, § 19 Absatz 2 Satz 2, § 20 Absatz 2 und 3 
Satz 2, den §§ 21 und 22 Absatz 2 Satz 2 sowie § 24 Absatz 1 wird jeweils das Wort 
„schriftlich“ durch die Wörter „in Textform“ ersetzt. 


Artikel 24 


Änderung des Schuldverschreibungsgesetzes 


Das Schuldverschreibungsgesetz vom 31. Juli 2009 (BGBl. I S. 2512), das zuletzt 
durch Artikel 5 des Gesetzes vom 3. Juni 2021 (BGBl. I S. 1423) geändert worden ist, wird 
wie folgt geändert:  


1. In § 9 Absatz 1 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


2. § 15 Absatz 2 wird wie folgt geändert:  


a) In Satz 1 werden nach dem Wort „Gläubiger“ die Wörter „in Textform“ eingefügt. 


b) In Satz 3 werden die Wörter „vom Vorsitzenden der Versammlung zu unterschrei-
ben und“ gestrichen. 


Artikel 25 


Änderung des Patentgesetzes 


§ 23 des Patentgesetzes in der Fassung der Bekanntmachung vom 16. Dezember 
1980 (BGBl. 1981 I S. 1), das zuletzt durch Artikel 1 des Gesetzes vom 30. August 2021 
(BGBl. I S. 4074) geändert worden ist, wird wie folgt geändert: 


1. In Absatz 1 Satz 1 werden nach dem Wort „schriftlich“ die Wörter „im Sinne des § 125a“ 
eingefügt. 


2. In Absatz 7 Satz 1 werden nach dem Wort „schriftlich“ die Wörter „im Sinne des § 125a“ 
eingefügt. 


Artikel 26 


Änderung der Patentanwaltsordnung 


Die Patentanwaltsordnung vom 7. September 1966 (BGBl. I S. 557), die zuletzt durch 
Artikel 2 des Gesetzes vom 17. Januar 2024 (BGBl. 2024 I Nr. 12) geändert worden ist, 
wird wie folgt geändert: 


1. In der Inhaltsübersicht wird die Angabe zu den §§ 35 bis 38 durch die folgenden Anga-
ben ersetzt: 


„§ 35 Ersetzung der Schriftform 
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§§ 36 bis 38 (weggefallen)“. 


2. § 35 wird wie folgt gefasst: 


§ 35„ 


Ersetzung der Schriftform 


Ist nach diesem Gesetz für die Abgabe einer Erklärung die Schriftform vorgeschrie-
ben, so kann die Erklärung auch über das besondere elektronische Bürger- und Orga-
nisationenpostfach abgegeben werden, wenn Erklärender und Empfänger über ein sol-
ches verfügen. Ist die Erklärung von einer natürlichen Person abzugeben, so ist das 
Dokument mit einer qualifizierten elektronischen Signatur der Person zu versehen oder 
von ihr zu signieren und selbst zu versenden. Andere Postfächer nach § 130a Absatz 4 
Satz 1 Nummer 2, 3 und 5 der Zivilprozessordnung stehen dem besonderen elektroni-
schen Bürger- und Organisationenpostfach nach Satz 1 gleich.“ 


3. In § 43a Absatz 2 Satz 2 werden nach dem Wort „ausdrückliche“ das Komma und das 
Wort „schriftliche“ gestrichen und werden nach dem Wort „Mandanten“ die Wörter „in 
Textform“ eingefügt. 


4. § 45b wird wie folgt geändert: 


a) In Absatz 1 Satz 1 Nummer 1 werden die Wörter „schriftliche Vereinbarung im Ein-
zelfall“ durch die Wörter „im Einzelfall in Textform getroffene Vereinbarung“ ersetzt. 


b) In Absatz 2 Satz 3 werden die Wörter „muß vom Auftraggeber unterschrieben sein“ 
durch die Wörter „bedarf der Textform“ ersetzt. 


5. In § 78 Absatz 2 werden nach dem Wort „schriftlich“ die Wörter „oder elektronisch“ ein-
gefügt. 


6. In § 79 Satz 2 werden die Wörter „oder öffentlich in den dazu von der Satzung be-
stimmten Blättern“ durch die Wörter „oder elektronisch“ ersetzt. 


Artikel 27 


Änderung des Urheberrechtsgesetzes 


Das Urheberrechtsgesetz vom 9. September 1965 (BGBl. I S. 1273), das zuletzt durch 
Artikel 25 des Gesetzes vom 23. Juni 2021 (BGBl. I S. 1858) geändert worden ist, wird wie 
folgt geändert: 


1. Nach § 31a Absatz 1 Satz 2 wird folgender Satz eingefügt: 


„Schließt der Urheber einen Vertrag nach Satz 1 mit einer Verwertungsgesellschaft, so 
genügt die Textform.“ 


2. § 40 Absatz 1 wird wie folgt gefasst: 


(1) „ Ein Vertrag, durch den sich der Urheber zur Einräumung von Nutzungsrechten 
an künftigen Werken verpflichtet, die überhaupt nicht näher oder nur der Gattung nach 
bestimmt sind, bedarf der schriftlichen Form. Schließt der Urheber den Vertrag mit einer 
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Verwertungsgesellschaft, so genügt die Textform. Der Vertrag kann von beiden Ver-
tragsteilen nach Ablauf von fünf Jahren seit dem Abschluss des Vertrages gekündigt 
werden. Die Kündigungsfrist beträgt sechs Monate, wenn keine kürzere Frist vereinbart 
ist.“ 


3. In § 88 Absatz 1 Satz 2 werden die Wörter „§ 31a Abs. 1 Satz 3 und 4“ durch die Wörter 
„§ 31a Absatz 1 Satz 4 und 5“ ersetzt. 


4. In § 89 Absatz 1 Satz 2 werden die Wörter „§ 31a Abs. 1 Satz 3 und 4“ durch die Wörter 
„§ 31a Absatz 1 Satz 4 und 5“ ersetzt. 


5. In § 132 Absatz 1 Satz 3 wird die Angabe „§ 40 Abs. 1 Satz 2“ durch die Wörter „§ 40 
Absatz 1 Satz 3“ ersetzt. 


Artikel 28 


Änderung des Verwertungsgesellschaftengesetzes 


§ 10 Satz 2 des Verwertungsgesellschaftengesetzes vom 24. Mai 2016 (BGBl. I 
S. 1190), das zuletzt durch Artikel 2 des Gesetzes vom 31. Mai 2021 (BGBl. I S. 1204) ge-
ändert worden ist, wird aufgehoben. 


Artikel 29 


Änderung des Investmentsteuergesetzes 


Das Investmentsteuergesetz vom 19. Juli 2016 (BGBl. I S. 1730), das zuletzt durch … 
[Artikel 25 des Gesetzes zur Stärkung von Wachstumschancen, Investitionen und Innova-
tion sowie Steuervereinfachung und Steuerfairness (Wachstumschancengesetz), Bundes-
ratsdrucksache 87/24] geändert worden ist, wird wie folgt geändert: 


1. § 51 wird wie folgt geändert: 


a) Absatz 2 wird wie folgt geändert: 


aa) In Satz 1 wird das Wort „vier“ durch das Wort „acht“ ersetzt. 


bb) Satz 2 wird wie folgt gefasst: 


„Für die Erklärung nach Satz 1 beträgt der Verspätungszuschlag nach § 152 
der Abgabenordnung für jeden angefangenen Monat der eingetretenen Ver-
spätung 0,0625 Prozent der ausgeschütteten und ausschüttungsgleichen Er-
träge; dies gilt ungeachtet einer etwaigen Steuerbefreiung auf Anlegerebene.“ 


b) Absatz 3 wird wie folgt geändert: 


aa) In Nummer 1 werden die Wörter „die Kapitalverwaltungsgesellschaft, die in-
ländische Betriebsstätte oder Zweigniederlassung der ausländischen Verwal-
tungsgesellschaft oder die inländische Verwahrstelle“ durch die Wörter „der 
Spezial-Investmentfonds“ ersetzt. 
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bb) In Nummer 2 werden die Wörter „die inländische oder ausländische Verwal-
tungsgesellschaft“ durch die Wörter „der Spezial-Investmentfonds“ ersetzt. 


c) Dem Absatz 5 werden die folgenden Sätze angefügt: 


„Alle Verwaltungsakte und Mitteilungen, die nach diesem Gesetz und der Abga-
benordnung mit der gesonderten und einheitlichen Feststellung zusammenhän-
gen, sind dem gesetzlichen Vertreter des Spezial-Investmentfonds in Vertretung 
der Feststellungsbeteiligten bekannt zu geben; bei der Bekanntgabe ist darauf hin-
zuweisen, dass die Bekanntgabe mit Wirkung für und gegen alle Feststellungsbe-
teiligten erfolgt. Der gesetzliche Vertreter des Spezial-Investmentfonds steht ei-
nem Einspruchsbefugten im Sinne des § 352 Absatz 2 der Abgabenordnung und 
einem Klagebefugten im Sinne des § 48 Absatz 2 der Finanzgerichtsordnung 
gleich.“ 


2. Dem § 57 wird folgender Absatz 9 angefügt: 


(9) „ § 51 Absatz 5 Satz 3 und 4 in der Fassung des Artikels 29 des Gesetzes vom 
… (BGBl. I S. …) [einsetzen: Ausfertigungsdatum und Fundstelle des vorliegenden Än-
derungsgesetzes] ist ab dem [einsetzen: Tag des Inkrafttretens nach 
Artikel 62 Absatz 1 des vorliegenden Änderungsgesetzes] anzuwenden. § 51 Absatz 2 
und Absatz 3 in der Fassung des Artikels 29 des Gesetzes vom … (BGBl. I S. …) [ein-
setzen: Ausfertigungsdatum und Fundstelle des vorliegenden Änderungsgesetzes] ist 
anzuwenden für Geschäftsjahre des Spezial-Investmentfonds, die nach dem 31. De-
zember 2024 beginnen.“ 


Artikel 30 


Änderung des Steuerberatungsgesetzes 


Das Steuerberatungsgesetz in der Fassung der Bekanntmachung vom 4. November 
1975 (BGBl. I S. 2735), das zuletzt durch … [Artikel 5 des Entwurfs eines Gesetzes zur 
Regelung hybrider und virtueller Versammlungen in der Bundesnotarordnung, der Bundes-
rechtsanwaltsordnung, der Patentanwaltsordnung und dem Steuerberatungsgesetz sowie 
zur Änderung weiterer Vorschriften des Rechts der rechtsberatenden Berufe, Bundestags-
drucksache 20/8674] geändert worden ist, wird wie folgt geändert: 


1. In § 3a Absatz 4 werden nach dem Wort „schriftlich“ die Wörter „oder elektronisch“ ein-
gefügt. 


2. In § 64 Absatz 2 Satz 2 wird nach dem Wort „ausdrückliche“ das Komma und das Wort 
„schriftliche“ gestrichen und werden nach dem Wort „Mandanten“ die Wörter „in Text-
form“ eingefügt. 


3. § 67a wird wie folgt geändert: 


a) In Absatz 1 Satz 1 Nummer 1 werden die Wörter „schriftliche Vereinbarung im Ein-
zelfall“ durch die Wörter „im Einzelfall in Textform getroffene Vereinbarung“ ersetzt. 


b) In Absatz 2 Satz 2 werden die Wörter „muß vom Auftraggeber unterschrieben sein“ 
durch die Wörter „bedarf der Textform“ ersetzt. 


4. § 85a Absatz 2 Nummer 12 wird durch die folgenden Nummern 12 und 13 ersetzt: 
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12. „ eine Datenbank zur Verwaltung von Vollmachtsdaten im Sinne des § 80a der Ab-
gabenordnung einzurichten und zu betreiben sowie die Vollmachtsdaten nach 
Maßgabe des § 80a der Abgabenordnung an die Landesfinanzbehörden zu über-
mitteln; 


13. eine Datenbank zur Verwaltung von Vollmachtsdaten im Sinne des § 105a Ab-
satz 2 des Vierten Buches Sozialgesetzbuch einzurichten und zu betreiben sowie 
die Vollmachtsdaten den in § 105a Absatz 5 des Vierten Buches Sozialgesetz-
buch genannten Stellen zur Verfügung zu stellen.“ 


5. In § 86c Absatz 4 werden die Wörter „der Vollmachtsdatenbank nach § 85a Absatz 2 
Nummer 12“ durch die Wörter „den Vollmachtsdatenbanken nach § 85a Absatz 2 Num-
mer 12 und 13“ ersetzt. 


Artikel 31 


Änderung des Einkommensteuergesetzes 


In § 50c Absatz 2 Satz 4 des Einkommensteuergesetzes in der Fassung der Bekannt-
machung vom 8. Oktober 2009 (BGBl. I S. 3366, 3862), das zuletzt durch Artikel 20 des 
Gesetzes vom 22. Dezember 2023 (BGBl. 2023 I Nr. 411) geändert worden ist, wird das 
Wort „drei“ durch das Wort „fünf“ ersetzt. 


Artikel 32 


Änderung der Wirtschaftsprüferordnung 


Die Wirtschaftsprüferordnung in der Fassung der Bekanntmachung vom 5. November 
1975 (BGBl. I S. 2803), die zuletzt durch Artikel 4 des Gesetzes vom 17. Januar 2024 
(BGBl. 2024 I Nr. 12) geändert worden ist, wird wie folgt geändert: 


1. In der Inhaltsübersicht wird nach der Angabe zu § 58a folgende Angabe eingefügt:  


„§ 58b Elektronische Kommunikation mit den Mitgliedern“. 


2. Dem § 12 Absatz 2 wird folgender Satz angefügt: 


„Die schriftliche Prüfung kann auch elektronisch durchgeführt werden.“ 


3. § 30 wird wie folgt geändert: 


a) In Satz 1 werden die Wörter „oder in der Person der gesetzlichen Vertreter“ gestri-
chen. 


b) Satz 3 wird aufgehoben. 


4. In § 40 Absatz 2 Satz 1 werden die Wörter „in einer den §§ 126, 126a des Bürgerlichen 
Gesetzbuchs entsprechenden Form“ durch die Wörter „schriftlich oder elektronisch“ er-
setzt. 


5. In § 54a Absatz 1 Nummer 1 werden die Wörter „schriftliche Vereinbarung im Einzel-
fall“ durch die Wörter „im Einzelfall in Textform getroffene Vereinbarung“ ersetzt. 
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6. Nach § 58a wird folgender § 58b eingefügt:  


„§ 58b 


Elektronische Kommunikation mit den Mitgliedern 


Diejenigen Mitglieder der Wirtschaftsprüferkammer, die über ein E-Mail-Postfach 
oder ein Postfach nach § 130a Absatz 4 Satz 1 Nummer 2, 4 oder 5 der Zivilprozess-
ordnung verfügen, haben deren Adressen der Wirtschafsprüferkammer zum Zwecke 
der elektronischen Kommunikation mitzuteilen, sofern dem keine wesentlichen Gründe 
entgegenstehen.“ 


7. In § 59 Absatz 4 Satz 3 werden nach dem Wort „schriftlich“ die Wörter „oder elektro-
nisch“ eingefügt. 


8. Dem § 131h Absatz 3 wird folgender Satz angefügt: 


„Die schriftliche Prüfung kann auch elektronisch durchgeführt werden.“ 


Artikel 33 


Änderung der Gewerbeordnung 


§ 109 Absatz 3 der Gewerbeordnung in der Fassung der Bekanntmachung vom 
22. Februar 1999 (BGBl. I S. 202), die zuletzt durch Artikel 5 des Gesetzes vom 17. Januar 
2024 (BGBl. 2024 I Nr. 12) geändert worden ist, wird wie folgt gefasst: 


(3) „ Das Zeugnis kann mit Einwilligung des Arbeitnehmers in elektronischer Form er-
teilt werden.“ 


Artikel 34 


Änderung der Handwerksordnung 


Die Handwerksordnung in der Fassung der Bekanntmachung vom 24. September 1998 
(BGBl. I S. 3074; 2006 I S. 2095), die zuletzt durch Artikel 6 des Gesetzes vom 17. Januar 
2024 (BGBl. 2024 I Nr. 12) geändert worden ist, wird wie folgt geändert: 


1. § 119 Absatz 6 Satz 2 wird aufgehoben. 


2. § 124a wird aufgehoben. 
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Artikel 35 


Änderung des Mess- und Eichgesetzes 


Das Mess- und Eichgesetz vom 25. Juli 2013 (BGBl. I S. 2722, 2723), das zuletzt durch 
Artikel 1 des Gesetzes vom 27. Januar 2024 (BGBl. 2024 I Nr. 26) geändert worden ist, 
wird wie folgt geändert: 


1. In der Inhaltsübersicht wird die Angabe zu § 32 wie folgt gefasst: 


„§ 32 (weggefallen)“. 


2. § 32 wird aufgehoben. 


3. § 60 Absatz 1 Nummer 18 wird aufgehoben. 


Artikel 36 


Änderung des Bundesberggesetzes 


In § 3 Absatz 3 Satz 2 Nummer 2 Buchstabe b des Bundesberggesetzes vom 13. Au-
gust 1980 (BGBl. I S. 1310), das zuletzt durch Artikel 4 des Gesetzes vom 22. März 2023 
(BGBl. 2023 I Nr. 88) geändert worden ist, werden vor den Wörtern „und die im Zusammen-
hang“ die Wörter „aus Bohrungen ab einer Teufe von 400 Metern“ eingefügt und wird das 
Wort „(Erdwärme)“ gestrichen. 


Artikel 37 


Aufhebung des Gesetzes zur Abwicklung des Ausgleichsfonds 
nach dem Dritten Verstromungsgesetz 


Das Gesetz zur Abwicklung des Ausgleichsfonds nach dem Dritten Verstromungsge-
setz vom 12. Dezember 1995 (BGBl. I S. 1638), das zuletzt durch Artikel 328 der Verord-
nung vom 31. August 2015 (BGBl. I S. 1474) geändert worden ist, wird aufgehoben. 


Artikel 38 


Aufhebung des Steinkohlebeihilfengesetzes 


Das Steinkohlebeihilfengesetz vom 12. Dezember 1995 (BGBl. I S. 1638, 1639), das 
zuletzt durch Artikel 329 der Verordnung vom 31. August 2015 (BGBl. I S. 1474) geändert 
worden ist, wird aufgehoben. 
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Artikel 39 


Änderung des Schuldenmitübernahmegesetzes 


§ 1 Absatz 3 des Schuldenmitübernahmegesetzes vom 21. Juni 1999 (BGBl. I S. 1384) 
wird aufgehoben. 


Artikel 40 


Änderung des Kapitalanlagegesetzbuchs 


In § 1 Absatz 19 Nummer 33 Buchstabe a Doppelbuchstabe bb des Kapitalanlagege-
setzbuchs vom 4. Juli 2013 (BGBl. I S. 1981), das zuletzt durch Artikel 34 Absatz 20 des 
Gesetzes vom 22. Dezember 2023 (BGBl. 2023 I Nr. 411) geändert worden ist, wird das 
Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


Artikel 41 


Änderung des Akkreditierungsstellengesetzes 


§ 2 Absatz 1 des Akkreditierungsstellengesetzes vom 31. Juli 2009 (BGBl. I S. 2625), 
das zuletzt durch Artikel 2 Absatz 12 des Gesetzes vom 20. Dezember 2022 (BGBl. I 
S. 2752) geändert worden ist, wird wie folgt geändert: 


1. In Satz 1 wird das Wort „schriftlichen“ durch das Wort „elektronischen“ ersetzt.  


2. Nach Satz 1 wird folgender Satz eingefügt:  


„Die Akkreditierungsstelle kann die Verwendung bestimmter elektronischer Formulare 
und Eingabemasken vorschreiben.“ 


Artikel 42 


Änderung des Bundesnaturschutzgesetzes 


Das Bundesnaturschutzgesetz vom 29. Juli 2009 (BGBl. I S. 2542), das zuletzt durch 
Artikel 3 des Gesetzes vom 8. Dezember 2022 (BGBl. I S. 2240) geändert worden ist, wird 
wie folgt geändert: 


1. In der Inhaltsübersicht wird die Angabe zu § 54 wie folgt gefasst: 


„§ 54 Ermächtigung zum Erlass von Rechtsverordnungen; Erlass von Verwaltungsvorschriften“. 


2. § 54 wird wie folgt geändert: 


a) Die Überschrift wird wie folgt gefasst: 
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§ 54„ 


Ermächtigung zum Erlass von Rechtsverordnungen; Erlass von Verwaltungsvor-
schriften“. 


b) Folgender Absatz 12 wird angefügt: 


„(12) Die Bundesregierung erlässt mit Zustimmung des Bundesrates allge-
meine Verwaltungsvorschriften über die Anforderungen hinsichtlich 


1. der Bestandserfassung wild lebender Tiere der besonders geschützten Arten 
im Hinblick auf die Zugriffsverbote nach § 44 Absatz 1 bei Vorhaben an Eisen-
bahnbetriebsanlagen, 


2. wirksamer und fachlich anerkannter Schutzmaßnahmen in Bezug auf wild le-
bende Tiere der besonders geschützten Arten bei Vorhaben an Eisenbahnbe-
triebsanlagen, bei deren Beachtung in der Regel kein Verstoß gegen die Zu-
griffsverbote nach § 44 Absatz 1 vorliegt, sowie hinsichtlich der Maßnahmen 
zur Sicherung des Erhaltungszustands dieser Arten im Sinne des § 45 Ab-
satz 7 Satz 2, 


3. der Durchführung von Unterhaltungs- und Erneuerungsmaßnahmen an Eisen-
bahnbetriebsanlagen, bei deren Beachtung in der Regel kein Verstoß gegen 
die Zugriffsverbote nach § 44 Absatz 1 vorliegt, 


4. der Ausstattung von Bahnstrecken mit einer Oberleitung (Elektrifizierung), ein-
schließlich deren Erneuerung, bei deren Beachtung in Bezug auf Stromschlag 
und Leitungsanflug von Vögeln in der Regel kein Verstoß gegen die Zugriffs-
verbote nach § 44 Absatz 1 vorliegt und den Vorgaben des § 41 Satz 1 ent-
sprochen wird.“ 


Artikel 43 


Änderung des Fünften Vermögensbildungsgesetzes 


§ 2 Absatz 3 Nummer 1 des Fünften Vermögensbildungsgesetzes in der Fassung der 
Bekanntmachung vom 4. März 1994 (BGBl. I S. 406), das zuletzt durch Artikel 34 des Ge-
setzes vom 11. Dezember 2023 (BGBl. 2023 I Nr. 354) geändert worden ist wird wie folgt 
gefasst: 


„1. die gewinnunabhängige Mindestverzinsung der Gewinnschuldverschreibung im Re-
gelfall die Hälfte der Gesamtverzinsung nicht überschreitet oder“. 


Artikel 44 


Änderung des Nachweisgesetzes 


Das Nachweisgesetz vom 20. Juli 1995 (BGBl. I S. 946), das zuletzt durch Artikel 1 des 
Gesetzes vom 20. Juli 2022 (BGBl. I S. 1174) geändert worden ist, wird wie folgt geändert: 


1. Dem § 2 Absatz 5 werden die folgenden Sätze angefügt: 
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„Gleiches gilt, wenn dem Arbeitnehmer ein von den Vertragsparteien in elektronischer 
Form (§ 126a des Bürgerlichen Gesetzbuchs) geschlossener Arbeitsvertrag in einem 
ausdruckbaren Format übermittelt worden ist. Satz 2 findet keine Anwendung auf Ar-
beitnehmer, die in einem Wirtschaftsbereich oder Wirtschaftszweig nach § 2a Absatz 1 
des Schwarzarbeitsbekämpfungsgesetzes tätig sind.“ 


2. § 3 wird wie folgt geändert: 


a) In Satz 1 werden nach den Wörtern „wesentlichen Vertragsbedingungen“ die Wör-
ter „oder der in § 2 Absatz 2 und 3 genannten Angaben“ eingefügt. 


b) Die folgenden Sätze werden angefügt: 


„Die Verpflichtung nach Satz 1 entfällt, sofern dem Arbeitnehmer hinsichtlich der 
Änderung 


1. ein schriftlicher Änderungsvertrag ausgehändigt worden ist oder  


2. ein in elektronischer Form (§ 126a des Bürgerlichen Gesetzbuchs) geschlos-
sener Änderungsvertrag in einem ausdruckbaren Format übermittelt worden 
ist. 


Satz 3 Nummer 2 findet keine Anwendung auf Arbeitnehmer, die in einem Wirt-
schaftsbereich oder Wirtschaftszweig nach § 2a Absatz 1 des Schwarzarbeitsbe-
kämpfungsgesetzes tätig sind.“ 


3. § 5 Satz 2 wird wie folgt gefasst: 


„Die Verpflichtung nach Satz 1 entfällt, soweit dem Arbeitnehmer eine früher ausge-
stellte Niederschrift oder ein schriftlicher Arbeitsvertrag ausgehändigt oder ein in elekt-
ronischer Form (§ 126a des Bürgerlichen Gesetzbuchs) geschlossener Arbeitsvertrag 
in einem ausdruckbaren Format übermittelt worden ist und das jeweilige Dokument die 
nach diesem Gesetz erforderlichen Angaben enthält.“ 


Artikel 45 


Änderung des Heimarbeitsgesetzes 


In § 6 Satz 2 des Heimarbeitsgesetzes in der im Bundesgesetzblatt Teil III, Gliede-
rungsnummer 804-1, veröffentlichten bereinigten Fassung, das zuletzt durch Artikel 6i des 
Gesetzes vom 16. September 2022 (BGBl. I S. 1454) geändert worden ist, werden die Wör-
ter „Je drei Abschriften“ durch das Wort „Diese“ und wird das Wort „einzusenden“ durch die 
Wörter „zu übermitteln“ ersetzt. 


Artikel 46 


Änderung des Arbeitszeitgesetzes 


§ 16 Absatz 1 des Arbeitszeitgesetzes vom 6. Juni 1994 (BGBl. I S. 1170, 1171), das 
zuletzt durch Artikel 6 des Gesetzes vom 22. Dezember 2020 (BGBl. I S. 3334) geändert 
worden ist, wird wie folgt gefasst: 
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(1) „ Der Arbeitgeber ist verpflichtet, eine Kopie dieses Gesetzes, der auf Grund dieses 
Gesetzes erlassenen, für den Betrieb geltenden Rechtsverordnungen und der für den Be-
trieb geltenden Tarifverträge und Betriebs- oder Dienstvereinbarungen im Sinne des § 7 
Absatz 1 bis 3 und der §§ 12 und 21a Absatz 6 den Arbeitnehmern über die im Betrieb oder 
in der Dienststelle übliche Informations- und Kommunikationstechnik zur Verfügung zu stel-
len oder an geeigneter Stelle im Betrieb oder in der Dienststelle zur Einsichtnahme auszu-
legen oder auszuhängen.“ 


Artikel 47 


Änderung des Jugendarbeitsschutzgesetzes 


Das Jugendarbeitsschutzgesetz vom 12. April 1976 (BGBl. I S. 965), das zuletzt durch 
Artikel 2 des Gesetzes vom 16. Juli 2021 (BGBl. I S. 2970) geändert worden ist, wird wie 
folgt geändert: 


1. Nach § 1 wird folgender § 1a eingefügt: 


„§ 1a 


Formvorgaben 


Soweit in diesem Gesetz schriftliche Handlungen vorgesehen sind, können diese 
auch in Textform erfolgen. Dies gilt nicht für § 21a Absatz 2.“ 


2. Die §§ 47 und 48 werden wie folgt gefasst: 


„§ 47 


Bekanntgabe des Gesetzes und der Aufsichtsbehörde 


Arbeitgeber, die regelmäßig mindestens einen Jugendlichen beschäftigen, haben 
eine Kopie dieses Gesetzes und die Anschrift der zuständigen Aufsichtsbehörde den 
Arbeitnehmern über die im Betrieb oder in der Dienststelle übliche Informations- und 
Kommunikationstechnik zur Verfügung zu stellen oder an geeigneter Stelle im Betrieb 
oder in der Dienststelle zur Einsicht auszulegen oder auszuhängen. 


§ 48 


Information über Arbeitszeit und Pausen 


Arbeitgeber, die regelmäßig mindestens drei Jugendliche beschäftigen, haben 
eine Information über Beginn und Ende der regelmäßigen täglichen Arbeitszeit und der 
Pausen der Jugendlichen den Arbeitnehmern über die im Betrieb oder in der Dienst-
stelle übliche Informations- und Kommunikationstechnik zur Verfügung zu stellen oder 
an geeigneter Stelle im Betrieb oder in der Dienststelle zur Einsicht auszulegen oder 
auszuhängen.“ 


3. In § 54 Absatz 3 werden die Wörter „hierüber an geeigneter Stelle im Betrieb einen 
Aushang anzubringen“ durch die Wörter „eine Kopie der Bewilligung den 
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Arbeitnehmern über die im Betrieb oder in der Dienststelle übliche Informations- und 
Kommunikationstechnik zur Verfügung zu stellen oder an geeigneter Stelle im Betrieb 
oder in der Dienststelle zur Einsicht auszulegen oder auszuhängen“ ersetzt. 


4. § 59 Absatz 1 wird wie folgt geändert: 


a) In Nummer 7 werden die Wörter „einen Abdruck“ durch die Wörter „eine Kopie“ 
ersetzt und werden die Wörter „nicht auslegt oder aushängt“ durch die Wörter 
„nicht, nicht richtig oder nicht vollständig zur Verfügung stellt und nicht, nicht richtig 
oder nicht vollständig auslegt und nicht, nicht richtig oder nicht vollständig aus-
hängt“ ersetzt. 


b) In Nummer 8 werden die Wörter „Arbeitszeit und Pausen nicht oder nicht in der 
vorgeschriebenen Weise aushängt“ durch die Wörter „eine Information nicht, nicht 
richtig oder nicht vollständig zur Verfügung stellt und nicht, nicht richtig oder nicht 
vollständig auslegt und nicht, nicht richtig oder nicht vollständig aushängt“ ersetzt. 


c) In Nummer 12 werden die Wörter „einen Aushang nicht anbringt“ durch die Wörter 
„eine Kopie nicht, nicht richtig oder nicht vollständig zur Verfügung stellt und nicht, 
nicht richtig oder nicht vollständig auslegt und nicht, nicht richtig oder nicht voll-
ständig aushängt“ ersetzt. 


Artikel 48 


Änderung des Bundeselterngeld- und Elternzeitgesetzes 


Das Bundeselterngeld- und Elternzeitgesetz in der Fassung der Bekanntmachung vom 
27. Januar 2015 (BGBl. I S. 33), das zuletzt durch Artikel 1 des Gesetzes vom 22. Dezem-
ber 2023 (BGBl.2023 I Nr. 412) geändert worden ist, wird wie folgt geändert: 


1. § 1 wird wie folgt geändert: 


a) Absatz 6 wird durch die folgenden Absätze 6 und 6a ersetzt: 


(6) „ Eine Person ist nicht voll erwerbstätig, wenn  


1. ihre Arbeitszeit 32 Wochenstunden im Durchschnitt des Lebensmonats nicht 
übersteigt,  


2. sie eine Beschäftigung zur Berufsbildung ausübt oder  


3. sie als eine im Sinne der §§ 23 und 43 des Achten Buches Sozialgesetzbuch 
geeignete Kindertagespflegeperson tätig ist. 


(6a) Als erwerbstätig im Sinne dieses Gesetzes gelten auch Personen, die vo-
rübergehend nicht arbeiten, solange sie  


1. sich in einem Arbeitsverhältnis befinden oder 


2. selbständig erwerbstätig sind.“ 


b) Absatz 7 Satz 1 wird wie folgt geändert: 


aa) Nummer 2 wird wie folgt geändert: 
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aaa) In Buchstabe b werden die Wörter „und er ist weder erwerbstätig noch 
nimmt er Elternzeit nach § 15 des Bundeselterngeld- und Elternzeitge-
setzes oder laufende Geldleistungen nach dem Dritten Buch Sozialge-
setzbuch in Anspruch,“ durch die Wörter „und die Person ist weder er-
werbstätig noch nimmt sie Elternzeit nach § 15 dieses Gesetzes oder 
laufende Geldleistungen nach dem Dritten Buch Sozialgesetzbuch in 
Anspruch,“ ersetzt. 


bbb) Buchstabe c wird wie folgt gefasst: 


c) „ nach § 23 Absatz 1 des Aufenthaltsgesetzes wegen eines Krie-
ges im Heimatland dieser Person oder nach § 23a oder § 25 Ab-
satz 3 bis 5 des Aufenthaltsgesetzes erteilt,“. 


bb) In Nummer 3 werden die Wörter „des Bundeselterngeld- und Elternzeitgeset-
zes“ durch die Wörter „dieses Gesetzes“ ersetzt. 


2. § 2b wird wie folgt geändert: 


a) Absatz 1 Satz 2 wird wie folgt gefasst: 


„Bei der Bestimmung des Bemessungszeitraums nach Satz 1 bleiben Kalender-
monate unberücksichtigt, in denen die berechtigte Person 


1. im Zeitraum nach § 4 Absatz 1 Satz 2 und 3 und Absatz 5 Satz 3 Nummer 1 
Buchstabe b, Nummer 2 Buchstabe b, Nummer 3 Buchstabe b und Nummer 4 
Buchstabe b Elterngeld für ein älteres Kind bezogen hat, 


2. während der Schutzfristen nach § 3 des Mutterschutzgesetzes nicht beschäf-
tigt werden durfte oder Mutterschaftsgeld nach dem Fünften Buch Sozialge-
setzbuch oder nach dem Zweiten Gesetz über die Krankenversicherung der 
Landwirte oder Krankentagegeld nach § 192 Absatz 5 Satz 2 des Versiche-
rungsvertragsgesetzes bezogen hat, 


3. eine Krankheit hatte, die maßgeblich durch eine Schwangerschaft bedingt 
war, oder 


4. Wehrdienst nach dem Wehrpflichtgesetz in der bis zum 31. Mai 2011 gelten-
den Fassung oder nach dem Vierten Abschnitt des Soldatengesetzes oder 
Zivildienst nach dem Zivildienstgesetz geleistet hat.“ 


b) In Absatz 2 Satz 2 und Absatz 3 Satz 2 wird jeweils die Angabe „Satz 3“ durch die 
Angabe „Satz 4“ ersetzt. 


3. Dem § 2c wird folgender Absatz 4 angefügt: 


(4) „ Der anteilige Arbeitnehmer-Pauschbetrag nach Absatz 1 Satz 1 ist nicht zu 
berücksichtigen, wenn dem Ansässigkeitsstaat der berechtigten Person nach einem 
Abkommen zur Vermeidung der Doppelbesteuerung das Besteuerungsrecht für das 
Elterngeld zusteht und wenn das aus Deutschland gezahlte Elterngeld nach den maß-
gebenden Vorschriften des Ansässigkeitsstaats der Steuer unterliegt. Unterliegt das 
Elterngeld im Ansässigkeitsstaat nach dessen maßgebenden Vorschriften nicht der 
Steuer, so ist der Arbeitnehmer-Pauschbetrag nach Absatz 1 entsprechend zu berück-
sichtigen.“ 


4. Dem § 2e wird folgender Absatz 7 angefügt: 
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(7) „ Abzüge für Steuern nach Absatz 1 Satz 1 sind nicht zu berücksichtigen, wenn 
dem Ansässigkeitsstaat der berechtigten Person nach einem Abkommen zur Vermei-
dung der Doppelbesteuerung das Besteuerungsrecht für das Elterngeld zusteht und 
wenn das aus Deutschland gezahlte Elterngeld nach den maßgebenden Vorschriften 
des Ansässigkeitsstaats der Steuer unterliegt. Unterliegt das Elterngeld im Ansässig-
keitsstaat nach dessen maßgebenden Vorschriften nicht der Steuer, so sind die Ab-
züge für Steuern nach den Absätzen 1 bis 6 entsprechend zu berücksichtigen.“ 


5. In § 2f Absatz 2 Satz 3 werden die Wörter „§ 163 Absatz 10 Satz 2 des Sechsten Bu-
ches Sozialgesetzbuch“ durch die Wörter „§ 20 Absatz 2a Satz 2 des Vierten Buches 
Sozialgesetzbuch“ ersetzt. 


6. § 3 Absatz 1 Satz 1 Nummer 3 und 4 wird wie folgt gefasst: 


3. „ dem Elterngeld oder den Mutterschaftsleistungen vergleichbare Leistungen, auf 
die eine nach § 1 berechtigte Person außerhalb Deutschlands oder gegenüber 
einer über- oder zwischenstaatlichen Einrichtung Anspruch hat,  


4. Elterngeld, das der berechtigten Person für ein älteres Kind zusteht, oder dem 
Elterngeld oder den Mutterschaftsleistungen vergleichbare Leistungen für ein äl-
teres Kind, auf die die berechtigte Person Anspruch außerhalb Deutschlands oder 
gegenüber einer über- oder zwischenstaatlichen Einrichtung Anspruch hat,“. 


7. § 4c wird wie folgt geändert: 


a) In Absatz 1 wird in dem Satzteil vor Nummer 1 die Angabe „Satz 3“ durch die An-
gabe „Satz 2“ ersetzt. 


b) Dem Absatz 2 wird folgender Satz angefügt: 


„§ 4b Absatz 5 gilt entsprechend.“ 


8. In § 8 Absatz 3 werden in dem Satzteil vor Nummer 1 die Wörter „Das Elterngeld“ durch 
die Wörter „Über die Höhe des Elterngeldes“ und wird das Wort „gezahlt“ durch das 
Wort „entschieden“ ersetzt. 


9. § 15 wird wie folgt geändert: 


a) Absatz 4 wird wie folgt gefasst: 


(4) „ Die Arbeitnehmerin oder der Arbeitnehmer darf während der Elternzeit 
nicht mehr als 32 Wochenstunden im Durchschnitt des Monats erwerbstätig sein. 
Die Beschränkung auf 32 Wochenstunden im Durchschnitt des Monats gilt nicht 
für die Tätigkeit einer im Sinne der §§ 23 und 43 des Achten Buches Sozialgesetz-
buch geeigneten Kindertagespflegeperson. Die Ausübung einer Teilzeitarbeit bei 
einem anderen Arbeitgeber oder einer selbständigen Erwerbstätigkeit nach Satz 1 
bedürfen der Zustimmung des Arbeitgebers. Dieser kann seine Zustimmung nur 
innerhalb von vier Wochen nach der Beantragung aus dringenden betrieblichen 
Gründen in Textform verweigern.“ 


b) Absatz 5 Satz 2 wird wie folgt gefasst: 


„Der Antrag kann mit der Mitteilung nach Absatz 7 Satz 1 Nummer 5 in Textform 
verbunden werden.“ 


c) In Absatz 7 wird wie folgt geändert: 
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aa) In Satz 1 Nummer 5 in dem Satzteil nach Buchstabe b wird das Wort „schrift-
lich“ durch die Wörter „in Textform“ ersetzt. 


bb) In Satz 4 werden die Wörter „mit schriftlicher Begründung“ durch die Wörter 
„mit Begründung in Textform“ ersetzt.  


cc) In Satz 5 in dem Satzteil nach Nummer 2 und Satz 6 wird jeweils das Wort 
„schriftlich“ durch die Wörter „in Textform“ ersetzt. 


10. In § 16 Absatz 1 Satz 1 in dem Satzteil nach Nummer 2 wird das Wort „schriftlich“ durch 
die Wörter „in Textform“ ersetzt. 


11. § 23 wird wie folgt geändert: 


a) In Absatz 1 Satz 2 wird die Angabe „Absatz 4“ durch die Angabe „Absatz 3“ er-
setzt. 


b) Absatz 2 wird wie folgt geändert: 


aa) In Satz 1 werden die Wörter „Der Antragsteller oder die Antragstellerin“ durch 
die Wörter „Die Antragstellerin oder der Antragsteller“ ersetzt und wird die An-
gabe „und 3“ gestrichen. 


bb) In Satz 2 werden die Wörter „und Absatz 3 Satz 1 Nummer 4“ und die Angabe 
„und 3“ gestrichen. 


12. In § 24a Absatz 1 Satz 1 wird die Angabe „Absatz 4“ durch die Angabe „Absatz 3“ er-
setzt. 


13. § 24b wird aufgehoben. 


14. § 25 wird wie folgt gefasst: 


§ 25„ 


Automatisierter Datenabruf bei den Standesämtern 


Beantragt eine Person Elterngeld, so ist die nach § 12 Absatz 1 zuständige Be-
hörde berechtigt, zur Prüfung des Anspruchs nach § 1 die folgenden Daten über die 
Beurkundung der Geburt eines Kindes bei dem für die Entgegennahme der Anzeige 
der Geburt zuständigen Standesamt gemäß § 68 Absatz 3 des Personenstandsgeset-
zes automatisiert abzurufen, wenn die antragstellende Person zuvor in die elektroni-
sche Datenübermittlung eingewilligt hat: 


1. Tag und Ort der Geburt des Kindes, 


2. Geburtsname und Vornamen des Kindes, 


3. Familiennamen, Geburtsnamen und Vornamen der Eltern des Kindes.“ 


15. In § 26 Absatz 1 werden die Wörter „Ersten, Zweiten und Dritten“ durch die Wörter 
„Ersten und Zweiten“ ersetzt. 


16. § 28 wird wie folgt geändert: 


a) Absatz 1b wird wie folgt gefasst:  
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„(1b) Für die nach dem 31. März 2024 und vor dem 1. Mai 2025 geborenen 
oder mit dem Ziel der Adoption aufgenommenen Kinder ist dieses Gesetz in der 
bis zum 30. April 2025 geltenden Fassung weiter anzuwenden.“ 


b) Absatz 4 wird wie folgt gefasst: 


(4) „ § 9 Absatz 2 ist auf Kinder anwendbar, die nach dem 31. Dezember 2021 
geboren oder mit dem Ziel der Adoption aufgenommen worden sind. § 25 ist auf 
Kinder anwendbar, die nach dem 31. Oktober 2024 geboren oder mit dem Ziel der 
Adoption aufgenommen worden sind. Für die nach dem 31. Dezember 2021 und 
vor dem 1. November 2024 geborenen oder mit dem Ziel der Adoption aufgenom-
menen Kinder ist § 25 in der bis zum 31. Oktober 2024 geltenden Fassung weiter 
anzuwenden. Zur Erprobung des Verfahrens können diese Regelungen in Pilot-
projekten mit Zustimmung des Bundesministeriums für Familie, Senioren, Frauen 
und Jugend, des Bundesministeriums für Arbeit und Soziales und des Bundesmi-
nisteriums des Innern und für Heimat auf Kinder, die vor dem 1. Januar 2022 ge-
boren oder mit dem Ziel der Adoption aufgenommen worden sind, angewendet 
werden.“ 


Artikel 49 


Änderung der Elternzeitverordnung für Soldatinnen und Soldaten 


In § 4 der Elternzeitverordnung für Soldatinnen und Soldaten in der Fassung der Be-
kanntmachung vom 18. November 2004 (BGBl. I S. 2855), die zuletzt durch Artikel 87 des 
Gesetzes vom 29. März 2017 (BGBl. I S. 626) geändert worden ist, wird die Angabe „30“ 
durch die Angabe „32“ ersetzt. 


Artikel 50 


Änderung des Zweiten Buches Sozialgesetzbuch 


Das Zweite Buch Sozialgesetzbuch – Bürgergeld, Grundsicherung für Arbeitsuchende 
– in der Fassung der Bekanntmachung vom 13. Mai 2011 BGBl. I S. 850, 2094), das zuletzt 
durch Artikel 4 des Gesetzes vom 22. Dezember 2023 (BGBl. 2023 I Nr. 412) geändert wor-
den ist, wird wie folgt geändert: 


1. In § 6b Absatz 1 Satz 1 wird die Angabe „56 Absatz 2“ durch die Angabe „56 Absatz 4“ 
ersetzt. 


2. § 56 wird wie folgt geändert: 


a) Absatz 1 Satz 1 wird wie folgt gefasst: 


„Erwerbsfähige Leistungsberechtigte, die Leistungen zur Sicherung des Lebens-
unterhalts beantragt haben oder beziehen, sind verpflichtet, 


1. eine eingetretene Arbeitsunfähigkeit und deren voraussichtliche Dauer 


a) unverzüglich anzuzeigen und 
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b) spätestens vor Ablauf des dritten Kalendertages nach Eintritt der Arbeits-
unfähigkeit eine ärztliche Bescheinigung über die Arbeitsunfähigkeit und 
deren voraussichtliche Dauer vorzulegen; 


2. eine stationäre Behandlung auf Kosten der Krankenkasse unverzüglich anzu-
zeigen und deren Beginn und Ende nachzuweisen.“ 


b) Nach Absatz 1 werden die folgenden Absätze 2 und 3 eingefügt: 


(2) „ Die Pflicht zur Vorlage einer ärztlichen Bescheinigung nach Absatz 1 
Satz 1 Nummer 1 Buchstabe b, Nummer 2 und Satz 4 entfällt, wenn 


1. die in § 295 Absatz 1 Satz 1 Nummer 1 des Fünften Buches genannten Ar-
beitsunfähigkeitsdaten nach § 295 Absatz 1 Satz 10 des Fünften Buches 
elektronisch an die Krankenkasse zu übermitteln sind,  


2. die in § 301 Absatz 1 Satz 1 Nummer 3 und 7 des Fünften Buches genannten 
Daten zur stationären Behandlung elektronisch an die Krankenkasse zu über-
mitteln sind oder 


3. die Arbeitsunfähigkeitsdaten nach § 201 Absatz 2 des Siebten Buches elekt-
ronisch an die Krankenkassen zu übermitteln sind. 


(3) Absatz 2 gilt entsprechend auch für Teilnehmende an Maßnahmen der 
beruflichen Weiterbildung nach § 16 Absatz 1 Satz 2 Nummer 4 oder Teilneh-
mende einer Maßnahme nach § 16 Absatz 1 Satz 2 Nummer 2 in Verbindung mit 
§ 45 des Dritten Buches oder Teilnehmende an einer Maßnahme nach § 16f oder 
§ 16k, auch sofern diese keine Leistungen zur Sicherung des Lebensunterhalts 
erhalten.“ 


c) Die bisherigen Absätze 2 und 3 werden die Absätze 4 und 5. 


Artikel 51 


Änderung des Vierten Buches Sozialgesetzbuch 


Das Vierte Buch Sozialgesetzbuch – Gemeinsame Vorschriften für die Sozialversiche-
rung – in der Fassung der Bekanntmachung vom 12. November 2009 (BGBl. I S. 3710, 
3973; 2011 I S. 363), das zuletzt durch Artikel 5a des Gesetzes vom 22. Dezember 2023 
(BGBl. 2023 I Nr. 408) geändert worden ist, wird wie folgt geändert: 


1. Die Inhaltsübersicht wird wie folgt geändert: 


a) Nach der Angabe zu § 105 wird folgende Angabe eingefügt: 


„§ 105a Nutzung der Vollmachtsdatenbank nach § 86 Absatz 2 Nummer 13 des Steuerberatungsgesetzes“. 


b) Der Angabe zu § 109a werden die Wörter „und die Jobcenter“ angefügt. 


2. In § 1 Absatz 2 wird die Angabe „und 19a“ durch die Angabe „, 19a und 109a“ ersetzt. 


3. Nach § 105 wird folgender § 105a eingefügt: 
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„§ 105a 


Nutzung der Vollmachtsdatenbank nach § 85a Absatz 2 Nummer 13 des Steuerbera-
tungsgesetzes 


(1) Werden Arbeitgeber bei der Wahrnehmung ihrer Rechte und Pflichten nach 
diesem Buch, nach dem § 202 des Fünften Buches, nach dem Künstlersozialversiche-
rungsgesetz und nach dem Aufwendungsausgleichsgesetz durch Steuerberater, Steu-
erbevollmächtigte oder Berufsausübungsgesellschaften nach den §§ 49 und 50 des 
Steuerberatungsgesetzes vertreten, entfällt abweichend von § 13 Absatz 1 Satz 3 des 
Zehnten Buches die Pflicht zum schriftlichen Nachweis der Vollmacht, wenn die Voll-
macht nach Maßgabe des Absatzes 2 erteilt und nach Maßgabe des Absatzes 3 in die 
von der Bundessteuerberaterkammer eingerichtete sozialversicherungsrechtliche Voll-
machtsdatenbank eingetragen wurde. 


(2) Die Vollmacht des Arbeitgebers muss: 


1. zur Abgabe von Meldungen, Beitragsnachweisen, Bescheinigungen und Anträgen 
sowie zum Empfang von Meldungen, Bescheiden und Bescheinigungen für den 
Arbeitgeber berechtigen und 


2. die Vertretungsmacht in allen sozialversicherungsrechtlichen Verfahren umfassen, 
in denen Steuerberater, Steuerbevollmächtigte und Berufsausübungsgesellschaf-
ten nach den §§ 49 und 50 des Steuerberatungsgesetzes zur Vertretung befugt 
sind. 


(3) Steuerberater, Steuerbevollmächtigte und Berufsausübungsgesellschaften 
nach den §§ 49 und 50 des Steuerberatungsgesetzes haben die Erteilung sowie den 
Widerruf einer ihnen nach Maßgabe des Absatzes 2 erteilten Vollmacht unverzüglich 
elektronisch an die Bundessteuerberaterkammer zur Übernahme in die sozialversiche-
rungsrechtliche Vollmachtsdatenbank nach § 85a Absatz 2 Nummer 13 des Steuerbe-
ratungsgesetzes zu übermitteln. Die Erteilung oder der Widerruf der Vollmacht wird 
abweichend von § 13 Absatz 1 Satz 4 des Zehnten Buches mit der Eintragung in die 
sozialversicherungsrechtliche Vollmachtsdatenbank wirksam. Die Bundessteuerbera-
terkammer hat sicherzustellen, dass nur Vollmachten für Steuerberater, Steuerbevoll-
mächtigte und Berufsausübungsgesellschaften nach den §§ 49 und 50 des Steuerbe-
ratungsgesetzes in die sozialversicherungsrechtliche Vollmachtsdatenbank eingetra-
gen werden können. Werden Steuerberater, Steuerbevollmächtigte oder Berufsaus-
übungsgesellschaften aus dem Steuerberaterverzeichnis gelöscht, hat die Bundess-
teuerberaterkammer vorbehaltlich des Absatzes 4 unverzüglich das Erlöschen der auf 
sie ausgestellten Vollmachten in die sozialversicherungsrechtliche Vollmachtsdaten-
bank einzutragen. 


(4) Besteht eine nach Absatz 3 eingetragene Vollmacht nicht mehr, so sind die 
Vollmachtsdaten in der sozialversicherungsrechtlichen Vollmachtsdatenbank bis zu 
dem Zeitpunkt zu speichern, in dem nach § 28f Absatz 1 Satz 1 die Aufbewahrungsfrist 
für die Entgeltunterlagen endet, auf die sich die Vollmacht bezogen hat. Anschließend 
sind die Vollmachtsdaten unverzüglich zu löschen.  


(5) Sozialversicherungsträger, berufsständische Versorgungseinrichtungen und 
gemeinsame Einrichtungen nach § 110 können die zur Ermittlung und Authentifizierung 
der nach den Absätzen 1 und 2 bevollmächtigten Steuerberater, Steuerbevollmächtig-
ten und Berufsausübungsgesellschaften erforderlichen Daten aus der sozialversiche-
rungsrechtlichen Vollmachtsdatenbank abrufen, um die Gültigkeit der Vollmacht zu prü-
fen, wenn dies zur Erfüllung ihrer Aufgaben im Einzelfall erforderlich ist. 
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(6) Das Nähere zum Verfahren, zum Inhalt und zur Form der Vollmacht, zu den 
Datensätzen und zum Datenübertragungsverfahren bestimmen die Bundessteuerbe-
raterkammer, der Spitzenverband der gesetzlichen Krankenversicherung, die Deut-
sche Rentenversicherung Bund, die Deutsche Gesetzliche Unfallversicherung e. V., 
die Bundesagentur für Arbeit, die Deutsche Rentenversicherung Knappschaft-Bahn-
See und die Sozialversicherung für Landwirtschaft, Forsten und Gartenbau in Gemein-
samen Grundsätzen. Die Arbeitsgemeinschaft der berufsständischen Versorgungsein-
richtungen e. V., die Sozialkasse Bau und die Künstlersozialkasse sind zu beteiligen. 
Die Gemeinsamen Grundsätze sind nach Anhörung der Bundesvereinigung der Deut-
schen Arbeitgeberverbände vom Bundesministerium für Arbeit und Soziales im Einver-
nehmen mit dem Bundesministerium der Finanzen zu genehmigen.“ 


4. § 109a wird wie folgt geändert: 


a) Der Überschrift werden die Wörter „und die Jobcenter“ angefügt. 


b) In Absatz 1 in dem Satzteil vor Nummer 1 werden nach dem Wort „Vorschriften“ 
die Wörter „des Zweiten oder“ und nach den Wörtern „Bundesagentur für Arbeit“ 
die Wörter „und die Jobcenter“ eingefügt. 


c) Dem Absatz 2 wird folgender Satz angefügt: 


„In den Fällen, in denen die Grundsätze Auswirkungen auf die Verfahren mit den 
Jobcentern haben, ist der Bund-Länder-Ausschuss nach § 18c des Zweiten Bu-
ches zu beteiligen.“ 


Artikel 52 


Weitere Änderung des Vierten Buches Sozialgesetzbuch 


In § 105a Absatz 5 des Vierten Buches Sozialgesetzbuch, das zuletzt durch Artikel 51 
dieses Gesetzes geändert worden ist, wird das Wort „können“ durch das Wort „haben“ und 
das Wort „abrufen“ durch das Wort „abzurufen“ ersetzt. 


Artikel 53 


Änderung des Sechsten Buches Sozialgesetzbuch 


Das Sechste Buch Sozialgesetzbuch – Gesetzliche Rentenversicherung – in der Fas-
sung der Bekanntmachung vom 19. Februar 2002 (BGBl. I S. 754, 1404, 3384), das zuletzt 
durch Artikel 6 des Gesetzes vom 22. Dezember 2023 (BGBl. 2023 I Nr. 408) geändert 
worden ist, wird wie folgt geändert: 


1. In der Inhaltsübersicht wird die Angabe zu § 151c gestrichen. 


2. § 97a Absatz 6 Satz 3 wird aufgehoben. 


3. § 151c wird aufgehoben. 
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Artikel 54 


Änderung des Finanzverwaltungsgesetzes 


§ 5 Absatz 1 Satz 1 Nummer 45 des Finanzverwaltungsgesetzes in der Fassung der 
Bekanntmachung vom 4. April 2006 (BGBl. I S. 846, 1202), das zuletzt durch Artikel 3 des 
Gesetzes vom 21. Dezember 2023 (BGBl. 2023 I Nr. 397) geändert worden ist, wird wie 
folgt gefasst: 


„45. die Übermittlung von Daten im Rahmen des automatisierten Datenabrufverfahrens mit 
den Trägern der gesetzlichen Rentenversicherung in dem in § 151b Absatz 2 Satz 2 
des Sechsten Buches Sozialgesetzbuch genannten Fall;“. 


Artikel 55 


Änderung des Siebten Buches Sozialgesetzbuch 


Das Siebte Buch Sozialgesetzbuch – Gesetzliche Unfallversicherung – (Artikel 1 des 
Gesetzes vom 7. August 1996, BGBl. I S. 1254), das zuletzt durch Artikel 12 des Gesetzes 
vom 17. Juli 2023 (BGBl. 2023 I Nr. 191) geändert worden ist, wird wie folgt geändert: 


1. § 181 wird wie folgt geändert: 


a) Absatz 4 wird aufgehoben. 


b) Absatz 5 wird Absatz 4. 


c) Absatz 6 wird Absatz 5 und die Angabe „Absatz 5“ wird durch die Angabe „Ab-
satz 4“ ersetzt. 


2. § 193 wird wie folgt geändert: 


a) Dem Absatz 1 wird folgender Satz angefügt: 


„Unfälle der nach § 2 Absatz 1 Nummer 8 Versicherten sind anzuzeigen, wenn der 
Unfall infolge einer Tätigkeit eingetreten ist, die mit dem Besuch der Einrichtung 
zusammenhängt, und eine versicherte Person infolge des Unfalles ärztlich behan-
delt werden muss oder zu Tode gekommen ist.“ 


b) Absatz 4 Satz 2 wird wie folgt gefasst: 


„Der Versicherte hat das Recht, die Inhalte der Anzeige von dem anzeigenden 
Unternehmer in einem barrierefreien Format zu erhalten.“ 


c) Absatz 7 wird wie folgt geändert: 


aa) In Satz 1 werden die Wörter „Unternehmer eine Durchschrift der Anzeige“ 
durch die Wörter „Unfallversicherungsträger die Anzeigedaten“ ersetzt. 


bb) In Satz 2 werden die Wörter „ist die Durchschrift“ durch die Wörter „hat der 
Unfallversicherungsträger die Anzeigedaten“ ersetzt. 
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cc) In den Sätzen 3 und 4 werden jeweils die Wörter „eine Durchschrift der An-
zeige“ durch die Wörter „die Anzeigedaten“ ersetzt. 


3. In § 202 Satz 1 werden die Wörter „oder der für den medizinischen Arbeitsschutz zu-
ständigen Stelle“ gestrichen. 


Artikel 56 


Änderung der Unfallversicherungs-Anzeigeverordnung 


Die Unfallversicherungs-Anzeigeverordnung vom 17. Juli 2023 (BGBl. 2023 I Nr. 192) 
wird wie folgt geändert: 


1. In § 2 Absatz 2 Satz 2 werden nach dem Wort „sowie“ die Wörter „von diesen“ einge-
fügt und wird das Wort „Arbeitsschutzbehörden“ durch „Behörden“ ersetzt. 


2. § 6 Absatz 2 wird wie folgt gefasst: 


„(2) Die Datenübertragung nach § 2 Absatz 2 Satz 2 an die nach § 193 Absatz 7 
des Siebten Buches Sozialgesetzbuch zuständigen Behörden erfolgt durch die Träger 
der gesetzlichen Unfallversicherung unverzüglich und vollständig nach Eingang der 
Anzeigedaten. Die nach Satz 1 zuständigen Behörden haben die Anzeigedaten in ei-
nem einheitlichen Format über den von den Unfallversicherungsträgern zur Verfügung 
gestellten Übertragungsweg anzunehmen.“ 


Artikel 57 


Änderung des Pflegezeitgesetzes 


§ 3 Absatz 3 des Pflegezeitgesetzes vom 28. Mai 2008 (BGBl. I S. 874, 896), das zu-
letzt durch Artikel 2 des Gesetzes vom 19. Dezember 2022 (BGBl. I S. 2510) geändert wor-
den ist, wird wie folgt geändert: 


1. In Satz 1 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


2. In Satz 6 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


Artikel 58 


Änderung des Familienpflegezeitgesetzes 


Das Familienpflegezeitgesetz vom 6. Dezember 2011 (BGBl. I S. 2564), das zuletzt 
durch Artikel 3 des Gesetzes vom 19. Dezember 2022 (BGBl. I S. 2510) geändert worden 
ist, wird wie folgt geändert: 


1. § 2a Absatz 1 wird wie folgt geändert:  


a) In Satz 1 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt.  
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b) In Satz 6 wird das Wort „schriftlich“ durch die Wörter „in Textform“ ersetzt. 


2. In § 10 Absatz 1 werden die Wörter „schriftlichen Antrag“ durch die Wörter „Antrag in 
Textform“ ersetzt.  


Artikel 59 


Änderung des Seesicherheits-Untersuchungs-Gesetzes 


Das Seesicherheits-Untersuchungs-Gesetz in der Fassung der Bekanntmachung vom 
1. März 2012 (BGBl. I S. 390), das zuletzt durch Artikel 148 des Gesetzes vom 20. Novem-
ber 2019 (BGBl. I S. 1626) geändert worden ist, wird wie folgt geändert: 


1. In § 2 werden die Wörter „in den Buchstaben B und E“ durch die Wörter „im Buchstaben 
B“ ersetzt. 


2. In § 3 werden die Wörter „in Buchstaben B und E“ durch die Wörter „in Buchstabe B“ 
ersetzt. 


3. In § 26 Absatz 3 Satz 3 werden die Wörter „eines gegen ihn gerichteten Seeamtsver-
fahrens nach Abschnitt 4 oder“ gestrichen. 


4. Abschnitt 4 wird aufgehoben. 


5. Abschnitt 5 wird Abschnitt 4. 


6. § 53 wird § 39 und Absatz 1 wird wie folgt geändert: 


a) In Nummer 2 wird das Komma am Ende durch das Wort „oder“ ersetzt. 


b) In Nummer 3 wird das Komma durch einen Punkt ersetzt. 


c) Die Nummern 4 bis 6 werden aufgehoben. 


7. Die §§ 54 bis 56 werden die §§ 40 bis 42. 


8. § 57 wird § 43 und wird wie folgt gefasst: 


„§ 43 


Übergangsregelung 


Seeamtsuntersuchungen, die vor dem … [einsetzen: Datum des Tages des In-
krafttretens nach Artikel 62 Absatz 1 dieses Gesetzes] eingeleitet worden sind, sind 
nach den bis einschließlich ... [einsetzen: Datum des Tages vor dem Tag des Inkraft-
tretens nach Artikel 62 Absatz 1 dieses Gesetzes] geltenden Vorschriften dieses Ge-
setzes sowie der auf Grund dieses Gesetzes erlassenen Vorschriften fortzuführen.“ 


9. Die Anlage wird wie folgt geändert:  


a) In dem Klammerzusatz werden die Wörter „, §§ 40 und 41 Absatz 2“ gestrichen. 


b) Die Buchstaben D und E werden aufgehoben. 
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Artikel 60 


Folgeänderungen zum Seesicherheits-Untersuchungs-Gesetz 


(1) In § 9 Absatz 1 Satz 1 Nummer 3c des Seeaufgabengesetzes in der Fassung der 
Bekanntmachung vom 17. Juni 2016 (BGBl. I S. 1489), das zuletzt durch Artikel 2 des Ge-
setzes vom 14. März 2023 (BGBl. 2023 I Nr. 73) geändert worden ist, werden die Wörter 
„, vorbehaltlich des Anwendungsbereichs des Seesicherheits-Untersuchungs-Gesetzes,“ 
gestrichen. 


(2) In § 10 Absatz 1a der Verordnung über die Sicherung der Seefahrt vom 27. Juli 
1993 (BGBl. I S. 1417), die zuletzt durch Artikel 544 der Verordnung vom 31. August 2015 
(BGBl. I S. 1474) geändert worden ist, wird die Angabe „53“ durch die Angabe „39“ ersetzt. 


(3) Die Verordnung zur Durchführung des Seesicherheits-Untersuchungs-Gesetzes 
vom 5. Juni 1986 (BGBl. I S. 860), die zuletzt durch Artikel 58 der Verordnung vom 2. Juni 
2016 (BGBl. I S. 1257) geändert worden ist, wird aufgehoben. 


(4) In § 13 Absatz 1 Satz 1 der Sportbootführerscheinverordnung vom 3. Mai 2017 
(BGBl. I S. 1016, 4043), die zuletzt durch Artikel 7 der Verordnung vom 5. April 2023 (BGBl. 
2023 II Nr. 105) geändert worden ist, werden die Wörter „vorbehaltlich der Anwendung des 
Seesicherheitsuntersuchungsgesetzes“ gestrichen. 


(5) In § 61 der Seeleute-Befähigungsverordnung vom 8. Mai 2014 (BGBl. I S. 460), 
die zuletzt durch Artikel 1 der Verordnung vom 28. Juli 2021 (BGBl. I S. 3236) geändert 
worden ist, werden die Wörter „des Seesicherheits-Untersuchungs-Gesetzes,“ gestrichen.  


(6) § 16 Absatz 1 des Seelotsgesetzes in der Fassung der Bekanntmachung vom 13. 
September 1984 (BGBl. I S. 1213), das zuletzt durch Artikel 2 des Gesetzes vom 3. Juni 
2021 (BGBl. I S. 1471) geändert worden ist, wird wie folgt gefasst:  


„(1) Wird ein in § 9 Absatz 2 Nummer 1 oder Absatz 4 Nummer 1 oder 2 genanntes 
Befähigungszeugnis von der zuständigen Behörde für eine bestimmte Zeit vorübergehend 
entzogen, ruhend gestellt oder vorläufig sichergestellt, so ist der Inhaberin oder dem Inha-
ber die Berufsausübung als Seelotsin oder Seelotse nach Anhörung der Bundeslotsenkam-
mer von der Aufsichtsbehörde vorübergehend zu untersagen. Die Dauer der Untersagung 
durch die Aufsichtsbehörde muss dem Zeitraum des Ruhens oder der Sicherstellung ent-
sprechen.“ 


Artikel 61 


Aufhebung der Verordnung über die Gründung, Tätigkeit und Um-
wandlung von Produktionsgenossenschaften des Handwerks 


Die Verordnung über die Gründung, Tätigkeit und Umwandlung von Produktionsgenos-
senschaften des Handwerks vom 8. März 1990 (GBl. I Nr. 18 S. 164), die durch Artikel 8 
des Gesetzes vom 22. März 1991 (BGBl. I S. 766) geändert worden ist, wird aufgehoben. 
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Artikel 62 


Inkrafttreten 


(1) Dieses Gesetz tritt vorbehaltlich der Absätze 2 bis 8 am ersten Tag des auf die 
Verkündung folgenden Quartals in Kraft. 


(2) Artikel 55 Nummer 1 tritt am Tag nach der Verkündung in Kraft. 


(3) Artikel 48 Nummer 14 und 16 Buchstabe b tritt am 1. November 2024 in Kraft. 


(4) Artikel 5 Nummer 2 und 3 sowie die Artikel 6 und 7 treten am 1. Januar 2025 in 
Kraft. 


(5) Artikel 48 Nummer 1 bis 13, 15 und 16 Buchstabe a und Artikel 49 treten am 
1. Mai 2025 in Kraft. 


(6) Die Artikel 50 und 51 Nummer 1 Buchstabe b, Nummer 2 und 4 treten am 1. Ja-
nuar 2027 in Kraft. 


(7) Artikel 30 Nummer 4 und 5, Artikel 51 Nummer 1 Buchstabe a und Nummer 3, 
Artikel 55 Nummer 2 Buchstabe c und Nummer 3 sowie Artikel 56 treten am 1. Januar 
2028 in Kraft. 


(8) Artikel 52 tritt am 1. Januar 2030 in Kraft. 
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Begründung 


A. Allgemeiner Teil 


I. Zielsetzung und Notwendigkeit der Regelungen 


Im Koalitionsvertrag „Mehr Fortschritt wagen“ für die 20. Legislaturperiode haben die Re-
gierungsparteien vereinbart, überflüssige Bürokratie zu bekämpfen, und in diesem Rahmen 
auch ein weiteres Bürokratieentlastungsgesetz vorzuschlagen (Koalitionsvertrag Zeilen 
970 ff.). Mit diesem Entwurf eines Vierten Bürokratieentlastungsgesetzes (im Folgenden: 
BEG IV-E) und einer Sammelverordnung zum Bürokratieabbau auf Ebene des Verord-
nungsrechts bringt die Bundesregierung ein Maßnahmenpaket auf den Weg, das Bürgerin-
nen und Bürger, Wirtschaft und Verwaltung von überflüssiger Bürokratie entlastet, um wirt-
schaftliche, gesellschaftliche und soziale Potenziale zu heben, ohne hierbei auf notwendige 
Schutzstandards zu verzichten. Beide Vorhaben stehen im Kontext der gefährdeten recht-
zeitigen Erreichung der Ziele der Resolution der Generalversammlung der Vereinten Nati-
onen vom 25. September 2015 „Transformation unserer Welt: die UN-Agenda 2030 für 
nachhaltige Entwicklung“ und leisten insbesondere einen Beitrag zur Erreichung des Nach-
haltigkeitsziels 16, leistungsfähige, rechenschaftspflichtige und transparente Institutionen 
auf allen Ebenen aufzubauen. 


Überflüssig im Sinne dieses Entwurfs sind dabei Regelungen, die Aufwand für Bürgerinnen 
und Bürger, Wirtschaft oder Verwaltung verursachen, ohne einem berechtigten Zweck zu 
dienen, oder bei denen Aufwand und Nutzen in einem Missverhältnis zueinanderstehen. 
Ziel dieses Entwurfs ist es zugleich, Abläufe zu vereinfachen und zu verschlanken, ohne 
hierbei notwendige Schutzstandards in Frage zu stellen. 


In Vorbereitung des BEG IV-E hatte die Bundesregierung zahlreiche Entlastungsvor-
schläge gesammelt und geprüft: Der Gesetzesentwurf und auch die parallel erarbeitete 
Sammelverordnung beruhen unter anderem auf Vorschlägen, die Wirtschaft und Zivilge-
sellschaft im Frühjahr 2023 im Rahmen einer Verbändeabfrage des Statistischen Bundes-
amtes unterbreitet hatten (verfügbar unter https://www.destatis.de/DE/Themen/Staat/Buer-
okratiekosten/teaser-aktuelles.html). Der Entwurf greift aber auch andere Vorschläge aus 
dem Ressortkreis auf. Zu den Vorschlägen aus der Verbändeabfrage hat die Bundesregie-
rung gemeinsam mit dem Statistischen Bundesamt einen Monitoring-Bericht erstellt, der 
über die Bewertung beziehungsweise den Umsetzungsstand sämtlicher Vorschläge infor-
miert. 


Insgesamt enthält der BEG IV-E Vorschläge, die sich sowohl inhaltlich als auch prozedural 
für eine gemeinsame Regelung in einem ressortübergreifenden Artikelgesetz eignen. 


Hierauf beschränken sich die Aktivitäten der Bundesregierung bei der Entbürokratisierung 
allerdings nicht; sie gehen weit darüber hinaus: 


Der BEG IV-E ist Teil des Bürokratieabbaupaketes, auf das sich das Kabinett bei seiner 
Klausur in Meseberg am 29. und 30. August 2023 geeinigt hatte. Diese Einigung umfasst 
neben dem BEG IV-E das Wachstumschancengesetz (jährliche Entlastung für die Wirt-
schaft: rund 1,4 Milliarden Euro), die Anhebung der Schwellenwerte zur Bestimmung der 
Unternehmensgrößenklassen nach der Bilanzrichtlinie (jährliche Entlastung für die Wirt-
schaft: rund 650 Millionen Euro), eine Sammelverordnung zur Reduktion von Bürokratie auf 
Verordnungsebene (jährliche Entlastung für die Wirtschaft: rund 8,5 Millionen Euro) sowie 
eine Initiative zur Reduktion von Bürokratielasten auf EU-Ebene gemeinsam mit Frankreich 
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(jährliche Gesamtentlastung für die Wirtschaft des Meseberger Entbürokratisierungspa-
ketes beträgt rund drei Milliarden Euro ).  


Mit dem Sonderbericht „Bessere Rechtsetzung und Bürokratieabbau in der 20. Legislatur-
periode“ vom 26. Oktober 2023 (Bundestagsdrucksache 20/9000; verfügbar unter 
https://dserver.bundestag.de/btd/20/090/2009000.pdf) hat die Bundesregierung einen 
Überblick über weitere Bürokratieabbauvorhaben gegeben. Das Entlastungsvolumen der 
im Sonderbericht genannten Maßnahmen, zu denen auch das Wachstumschancengesetz 
zählt, bewegt sich für die Wirtschaft nach aktuellem Stand im Bereich von 2,2 Milliarden 
Euro pro Jahr. Dieser Betrag ist als Untergrenze zu verstehen, da der Bericht auch Maß-
nahmen enthält, deren Entlastungswirkung noch nicht abschließend quantifiziert werden 
kann. 


Weitere, noch nicht im Sonderbericht erwähnte Maßnahmen tragen ebenfalls zum Bürokra-
tieabbau bei. Allein die Verordnung zur Neufassung der siebenunddreißigsten Verordnung 
zur Durchführung des Bundes-Immissionsschutzgesetzes führt zu einer Reduzierung des 
jährlichen Erfüllungsaufwands für die Wirtschaft in Höhe von rund 1,1 Milliarden Euro. 


Mit dem Bund-Länder Pakt für Planungs-, Genehmigungs- und Umsetzungsbeschleuni-
gung wurde zudem die Grundlage geschaffen, um die notwendigen Transformationspro-
zesse in Deutschland umzusetzen, um die Wettbewerbsfähigkeit des Wirtschaftsstandorts 
Deutschland zu sichern und das Land nachhaltig zu transformieren und krisenfest zu ma-
chen. 


II. Wesentlicher Inhalt des Entwurfs 


Das BEG IV-E bündelt eine Reihe von Einzelmaßnahmen, die die Bürgerinnen und Bürger, 
die Unternehmen und die Verwaltung von überflüssiger Bürokratie entlasten. Sie lassen 
sich folgenden Schwerpunkten zuordnen: 


– Verkürzung von Aufbewahrungsfristen für Buchungsbelege im Handels- und Steuer-
recht, 


– Abbau von Melde- und Informationspflichten, 


– Maßnahmen zur Förderung der Digitalisierung, 


– Projekte zur Verwaltungsvereinfachung und -beschleunigung, sowie 


– weitere Erleichterungen, insbesondere Streichung einzelner überflüssiger Vorschriften. 


Im Einzelnen:  


1. Verkürzung der Aufbewahrungsfristen für Buchungsbelege im Steuer- und Han-
delsrecht  


Die Maßnahme leistet mit der Verkürzung von handels- und steuerrechtlichen Aufbewah-
rungsfristen für Kaufleute und Steuerpflichtige einen wesentlichen Beitrag zur Entlastung 
von bürokratischem Aufwand: Nach bislang geltendem Recht sind Buchungsbelege grund-
sätzlich zehn Jahre aufzubewahren. Diese Aufbewahrungsdauer wird allerdings von der 
Wirtschaft seit Jahren als unnötige bürokratische Belastung kritisiert. Der Entwurf sieht nun 
vor, die Aufbewahrungsfrist für diese Belege auf acht Jahre zu verkürzen. Im Einzelnen 
betrifft dies Änderungen des Handelsgesetzbuchs (HGB; Artikel 1 Nummer 2) und des Ein-
führungsgesetzes zu diesem (HGBEG; Artikel 2), der Abgabenordnung (AO; Artikel 3 (alle 
Verweise auf Artikel ohne Bezeichnung beziehen sich auf das BEG IV-E)) und des Einfüh-
rungsgesetzes zu dieser (EGAO; Artikel 4) sowie die Änderung des Umsatzsteuergesetzes 
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(UStG; Artikel 5 Nummer 1, 4 und 5). Die Verkürzung der Frist leistet mit einer Reduktion 
des Erfüllungsaufwands für die Wirtschaft in Höhe von Jährlich geschätzt rund 626 Millio-
nen Euro einen wesentlichen Beitrag zur Entlastungswirkung des BEG IV-E. 


2. Abbau von Melde- und Informationspflichten 


Mit Änderungen im Bundesmeldegesetz (BMG; Artikel 6) und in der Beherbergungsmelde-
datenverordnung (BeherbMeldV; Artikel 7) wird die im Koalitionsvertrag (Zeilen 899 f.) ver-
einbarte weitgehende Abschaffung der Meldepflicht bei touristischen Übernachtungen um-
gesetzt. Für deutsche Staatsangehörige besteht zukünftig keine Hotelmeldepflicht mehr. 
Das führt zu einer erheblichen Entlastung der Beherbergungswirtschaft sowie der Bürge-
rinnen und Bürger. Allein die Wirtschaft wird von 62 Millionen Euro Erfüllungsaufwand ent-
lastet.  


Daneben wird durch die Anhebung von Schwellenwerten in § 18 Umsatzsteuergesetz 
(UStG, Artikel 5 Nummer 2) die Anzahl der abzugebenden Umsatzsteuer-Voranmeldungen 
reduziert. Ebenfalls ist im Entwurf die Anhebung der Bagatellgrenze bei der Differenzbe-
steuerung in § 25a Absatz 4 UStG enthalten (Artikel 5 Nummer 3). Hierdurch können Ent-
lastungen bei der Ermittlung der umsatzsteuerrechtlichen Bemessungsgrundlage erzielt 
werden. 


Darüber hinaus sieht der Entwurf die Abschaffung von Anzeige- beziehungsweise Informa-
tionspflichten in weiteren Bereichen vor. Dazu gehört die Aufhebung einer Nachweisfüh-
rungspflicht in der Wirtschaftsprüferordnung (WPO, Artikel 32), einer Anzeigepflicht nach 
dem Mess- und Eichgesetz (MessEG; Artikel 35) sowie einer Informationspflicht nach dem 
Fünften Vermögensbildungsgesetz (5. VermBG; Artikel 43). 


3. Maßnahmen zur Förderung der Digitalisierung 


Der BEG IV-E enthält weiterhin zahlreiche Änderungen, die entweder der bereits realisier-
ten Digitalisierung von Sachverhalten Rechnung tragen, oder die Digitalisierungsvorhaben 
vorantreiben sollen.  


Der digitale Wandel soll hierbei insbesondere durch die Herabstufung von Schriftformerfor-
dernissen vorangetrieben werden. Denn die Schriftform verlangt die eigenhändige Unter-
schrift auf Papier und verursacht somit Medienbrüche in digitalisierten Prozessen. Der Ent-
wurf senkt Formerfordernisse mit Änderungen im Bürgerlichen Gesetzbuch (BGB; 
Artikel 15 Nummer 1, 2, 4, 6, 7, 8, 9, 10 und 11) und im Einführungsgesetz zum BGB (EG-
BGB; Artikel 16 Nummer 2) ab: So wird beispielsweise das Schriftformerfordernis für Ge-
werberaum-Mietverträge auf die Textform nach § 126b BGB herabgestuft. Weitere Erleich-
terungen im Hinblick auf Formerfordernisse betreffen das Vereinsrecht und das Schuld-
recht. Auch im Wirtschaftsrecht und in verschiedenen berufsrechtlichen Bestimmungen 
werden Schriftformerfordernisse herabgestuft; dort gilt dann künftig überwiegend die Text-
form. Betroffen sind insoweit Änderungen des HGB (Artikel 1 Nummer 5, 8, 9, 10 und 11), 
der Bundesrechtsanwaltsordnung (BRAO; Artikel 14 Nummer 1 und 2), des Umwandlungs-
gesetzes (UmwG; Artikel 18), des Aktiengesetzes (AktG; Artikel 19 Nummer 1, 2, 4 und 5), 
des SE-Ausführungsgesetzes (SEAG; Artikel 20), des Gesetzes betreffend die Gesell-
schaften mit beschränkter Haftung (GmbHG; Artikel 21 Nummer 2), des SCE-Ausführungs-
gesetzes (SCEAG; Artikel 22), des Depotgesetzes (DepotG; Artikel 23), des Schuldver-
schreibungsgesetzes (SchVG; Artikel 24), des Patentgesetzes (PatG; Artikel 25), der Pa-
tentanwaltsordnung (PAO; Artikel 26 Nummer 1, 2, 3 und 4 ), des Urheberrechtsgesetzes 
(UrhG; Artikel 27), des Verwertungsgesellschaftengesetzes (VGG; Artikel 28), des Steuer-
beratungsgesetzes (StBerG; Artikel 30 Nummer 2 und 3), der WPO (Artikel 32 Num-
mer 3, 5 und 7) und des Kapitalanlagegesetzbuchs (KAGB, Artikel 40). Aber auch die Än-
derungen des Akkreditierungsstellengesetzes (AkStelleG; Artikel 41), des Jugendarbeits-
schutzgesetzes (JArbSchG; Artikel 47 Nummer 1), des Gesetzes zum Elterngeld und zur 
Elternzeit (BEEG; Artikel 48 Nummer 9 und 10) und des Pflegezeitgesetzes (PflegeZG; 







 - 49 -   


 


Artikel 57) sowie des Familienpflegezeitgesetzes (FPfZG; Artikel 58) stufen Schriftformer-
fordernisse auf die Textform herab und ermöglichen so die vollständige Digitalisierung von 
Prozessen.  


Darüber hinaus fördert der Entwurf die Digitalisierung insbesondere durch folgende Maß-
nahmen:  


– Änderungen im Passgesetz (PassG; Artikel 8) und im Luftverkehrsgesetz (LuftVG; 
Artikel 9) erlauben es, künftig bei der Flugabfertigung Reisepässe digital auszulesen. 
Hierdurch werden Abfertigungsprozesse erheblich erleichtert und beschleunigt und zu-
dem der Missbrauch gefälschter Ausweisdokumente erschwert. 


– Änderungen des BGB (Artikel 15 Nummer 3, 14, 15, 16 und 17), des HGB (Arti-
kel 1 Nummer 4), der Bundesnotarordnung (BNotO; Artikel 13 Nummer 1) und der Ver-
steigererverordnung (VerstV; Artikel 17) erlauben es künftig, öffentliche Versteigerun-
gen online per Live-Stream mit Online-Gebotsabgaben oder in hybrider Form (vor Ort 
und virtuell) durchzuführen.  


– Vermieter können künftig bei Betriebskostenabrechnungen Belege auch digital zur Ein-
sichtnahme bereitstellen (Artikel 15 Nummer 5). Dies spart Ressourcen und Zeit. 


– Zeugnisse über Dienst- und Arbeitsverhältnisse sollen künftig auch in elektronischer 
Form (§ 126a BGB) erteilt werden können (Artikel 15 Nummer 12, Artikel 33). 


– Eine zentrale Vollmachtsdatenbank der Steuerberaterinnen und Steuerberater soll es 
künftig ermöglichen, dass Arbeitgeber ihren Steuerberatern nicht mehr zahlreiche 
schriftliche Vollmachten für die jeweiligen Träger der sozialen Sicherung ausstellen 
müssen, sondern eine Generalvollmacht genügt, die in der Vollmachtsdatenbank elekt-
ronisch eingetragen und von allen Trägern der sozialen Sicherung abgerufen werden 
kann (Artikel 30 Nummer 4, 5, Artikel 51 Nummer 1 und 3). 


– Im Berufsrecht der Wirtschaftsprüfer wird zum Zweck der Förderung der Digitalisierung 
die elektronische Durchführung von schriftlichen Examensprüfungen ermöglicht zudem 
wird die elektronische Kommunikation der Wirtschaftsprüferkammer und ihren Mitglie-
dern gefördert (Artikel 32). 


– Im Nachweisgesetz (NachwG) wird im Hinblick auf die Erbringung des Nachweises der 
wesentlichen Vertragsbedingungen ein Nachweisersatz auch durch in elektronischer 
Form (§ 126a BGB) geschlossene Arbeits- und Änderungsverträge ermöglicht (Arti-
kel 44).  


– Die Einführung der Textform für Anträge auf Elternzeit erleichtert die Kommunikation 
zwischen Arbeitnehmerinnen oder Arbeitnehmern und Arbeitgebern (Artikel 48 Num-
mer 10). Zudem vereinfacht der automatisierte Datenabruf bei den Standesämtern den 
Nachweis von Geburten bei der Beantragung von Elterngeld (Artikel 48 Nummer 14).  


– Auch die Änderungen im Arbeitszeitgesetz (ArbZG; Artikel 46) und im JArbSchG (Arti-
kel 47) spiegeln die stärkere Nutzung digitaler Verfahren wider. 


– Die Änderungen des Zweiten Buches Sozialgesetzbuch (SGB II; Artikel 50) und des 
Vierten Buches Sozialgesetzbuch (SGB IV; Artikel 51) erlauben die elektronische 
Übertragung der Daten über die Arbeitsunfähigkeit von Empfängern von Leistungen 
der Grundsicherung für Arbeitsuchende von den gesetzlichen Krankenkassen an die 
zuständigen Behörden. 
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4. Projekte zur Verwaltungsvereinfachung und -beschleunigung 


Weitere Änderungen zielen auf eine Vereinfachung von Verwaltungsabläufen beziehungs-
weise deren Beschleunigung. Dies betrifft insbesondere folgende Regelungen:  


– Die Änderungen des Unterhaltsvorschussgesetzes (UhVorschG; Artikel 12) stellen Be-
ginn und Dauer der Unterhaltsleistungen klar. Außerdem erhalten die für die Vor-
schussgewährung zuständigen Stellen das Recht, bei Wegfall einer Anspruchsvoraus-
setzung die Leistung vorläufig einzustellen, ohne zuvor einen Bescheid zu erlassen. 
Darüber hinaus ist es wieder möglich, auf das Land übergegangene Unterhaltsansprü-
che gegenüber den barunterhaltspflichtigen Elternteilen, die Grundsicherung für Ar-
beitssuchende erhalten, zu verfolgen. 


– Durch die Einführung der Möglichkeit der angemessenen Verkürzung der Äußerungs-
first im Rahmen der Umweltverträglichkeitsprüfung (Gesetz über die Umweltverträg-
lichkeitsprüfung, UVPG; Artikel 11), wird die Durchführung der Öffentlichkeitsbeteili-
gung in Zulassungsverfahren mit Umweltverträglichkeitsprüfung, in denen aufgrund 
von Änderungen des Vorhabens eine erneute Beteiligung der Öffentlichkeit erforderlich 
ist, beschleunigt. 


– Durch eine Ergänzung der BNotO (Artikel 13 Nummer 2) wird klargestellt, dass Notare, 
die Erklärungen im Zusammenhang mit einer Unternehmensgründung beurkunden o-
der beglaubigen, befugt sind, für die Beteiligten Anzeigen zu erstatten, Mitteilungen 
vorzunehmen und Anträge zu stellen, die im Zusammenhang mit der Gründung stehen. 


– Durch die Änderung des Investmentsteuergesetzes (InvStG; Artikel 29) wird ein unbe-
absichtigt entstandener Zusatzaufwand bei der Veranlagung von Spezial-Investment-
fonds korrigiert und ein ähnlicher Rechtszustand wie vor dem Kreditzweitmarkförde-
rungsgesetz hergestellt. 


– Durch Änderung des Einkommensteuergesetzes (EStG; Artikel 31) wird die Geltungs-
dauer von Freistellungsbescheinigungen bei der Kapitalertragsteuer und beim Steuer-
abzug bei beschränkt Steuerpflichtigen gemäß §50a EStG von drei auf fünf Jahre ver-
längert. Hierdurch wird sowohl der Verwaltungsaufwand für die Beantragung von Frei-
stellungsbescheinigungen bei Steuerpflichtigen wie der Steuerverwaltung reduziert. 


– Im Bundesberggesetz (BBergG; Artikel 36) wird klargestellt, dass oberflächennahe Ge-
othermie bis 400 Meter Tiefe grundsätzlich nicht dem Bergrecht unterfällt. Dies entlas-
tet die Bergbehörden von Prüfungen und erleichtert die Nutzung geothermischer Ener-
gie. 


– Im Bundesnaturschutzgesetz (BNatSchG; Artikel 42) soll der Erlass allgemeiner Ver-
waltungsvorschriften geregelt werden, um so die artenschutzrechtliche Prüfung in Be-
zug auf ausgewählte und im Schienenbereich besonders relevante Arten fachgerecht 
zu standardisieren. Hierdurch wird das Prüfungsverfahren im Rahmen der Ertüchtigung 
des Schienennetzes vereinfacht, ohne dass der Schutzumfang abgesenkt wird. 


– Klarstellungen im BEEG (Artikel 48) und eine Folgeänderung in der Elternzeitverord-
nung für Soldatinnen und Soldaten (EltZSoldV; Artikel 49) schaffen nicht nur Rechts-
klarheit für Bürgerinnen und Bürger, sondern vereinfachen auch das Verfahren bei den 
zuständigen Behörden.  


– Mit der Änderung des Sechsten Buches Sozialgesetzbuch (SGB VI; Artikel 53) werden 
Stichprobenprüfungen von Einkünften aus Kapitalvermögen bei der Grundrente abge-
schafft. Die Annahmen, dass diese Stichproben erforderlich seien, haben sich nicht 
bestätigt. Zugleich wird eine Folgeänderung im Finanzverwaltungsgesetz (FVG; 
Artikel 54) vorgenommen, die sich aus dem Wegfall der Stichprobenprüfung ergibt. 
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– Die Änderungen im Siebten Buch Sozialgesetzbuch (SGB VII; Artikel 55) und die 
Folgeänderungen in der Unfallversicherungs-Anzeigeverordnung (UVAV; Artikel 56) 
schaffen einen vereinfachten, einheitlichen Meldeweg für Versicherungsfälle der ge-
setzlichen Unfallversicherung (Arbeitsunfälle, Berufskrankheiten). 


– Durch die Anpassung des Seesicherheits-Untersuchungs-Gesetz (SUG; Artikel 59) 
und die Folgeänderungen (Änderung des Seeaufgabengesetzes; SeeAufgG; 
Artikel 60 Absatz 1; Aufhebung der Verordnung zur Durchführung des Seesicherheits-
Untersuchungsgesetzes; DVSUG; Artikel 60 Absatz 3; Änderung der Sportbootführer-
scheinverordnung; SpFV; Artikel 60 Absatz 4; Änderung der Seeleute-Befähigungsver-
ordnung; See-BV; Artikel 60 Absatz 5; Änderung des Seelotsgesetzes; SeeLG; 
Artikel 60 Absatz 6) wird das Seeamtsverfahren und das Verfahren der Vorprüfstelle 
als gesondertes Verwaltungsverfahren aufgegeben und durch das standardisierte Ver-
waltungsverfahren nach der See-BV abgelöst, das dem Fahrerlaubnisentzug bei ande-
ren Verkehrsträgern entspricht. Dies bündelt gleichgelagerte Aufgaben und verschlankt 
das Verfahren bei der zuständigen Behörde. 


5. Weitere Erleichterungen, insbesondere Streichung überflüssiger Regelungen 


Schließlich dienen weitere Änderungen auf sonstige Weise der Bereinigung des Bundes-
rechtes und damit dem Abbau überflüssiger Bürokratie. Hierzu zählen unter anderem Än-
derungen des Heimarbeitsgesetzes (HAG; Artikel 45), die Aufhebung des Gesetzes zur Ab-
wicklung des Ausgleichsfonds nach dem Dritten Verstromungsgesetz (VerstromG3AbwG; 
Artikel 37), des Steinkohlebeihilfengesetzes (VerstromG 5; Artikel 38) sowie der entbehrlich 
gewordenen Verordnung über die Gründung, Tätigkeit und Umwandlung von Produktions-
genossenschaften des Handwerks (HwPGV; Artikel 61). 


III. Alternativen 


Es sind keine Alternativen ersichtlich, die das mit dem Entwurf angestrebte Ziel, mit einem 
ressortübergreifenden Gesetz zeitnah sowohl Bürgerinnen und Bürger, Unternehmen als 
auch die Verwaltung von Bürokratie zu entlasten, wirkungsvoller und mit weniger Aufwand 
erreichen könnten. 


IV. Gesetzgebungskompetenz 


Die Gesetzgebungskompetenz des Bundes beruht auf unterschiedlichen Bestimmungen 
des Grundgesetzes (GG), da das BEG IV-E eine Vielzahl unterschiedlicher Sachverhalte 
betrifft. Die nachfolgende Darstellung orientiert sich an der Reihenfolge der Artikel des 
BEG IV-E: 


Die konkurrierende Gesetzgebungskompetenz des Bundes für die Mehrzahl der Änderun-
gen des HGB (Artikel 1) und des Einführungsgesetzes zum HGB (Artikel 2) folgt aus Arti-
kel 74 Absatz 1 Nummer 11 GG (Recht der Wirtschaft). Die Voraussetzungen des Artikels 
72 Absatz 2 GG sind erfüllt; zur Wahrung der Rechts- oder Wirtschaftseinheit ist eine bun-
desgesetzliche Regelung im gesamtstaatlichen Interesse erforderlich.  


Für die Änderung der AO (Artikel 3) und des Einführungsgesetzes zur AO (Artikel 4) ergibt 
sich die Gesetzgebungskompetenz des Bundes aus Artikel 108 Absatz 5 GG.  


Für die Änderung des UStG (Artikel 5), des InvStG (Artikel 29) und des Einkommensteuer-
gesetzes (Artikel 31) folgt die konkurrierende Gesetzgebungskompetenz des Bundes aus 
Artikel 105 Absatz 2 Satz 2 Variante 1 GG, da das Steueraufkommen diesbezüglich dem 
Bund teilweise zusteht. 
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Die ausschließliche Gesetzgebungskompetenz des Bundes für die Änderungen im Bereich 
des Meldewesens (Artikel 6 und 7) und des Passwesens (Artikel 8) ergibt sich aus Arti-
kel 73 Absatz 1 Nummer 3 GG. Für die Änderungen im Luftverkehrsrecht (Artikel 9) ergibt 
sich diese aus Artikel 73 Absatz 1 Nummer 6 GG. Die Änderungen im Behindertengleich-
stellungsgesetz (Artikel 10) beruhen auf der konkurrierenden Gesetzgebungskompetenz 
des Bundes aus Artikel 74 Absatz 1 Nummer 7 GG. Die Wahrung der Rechtseinheit macht 
eine solche bundesgesetzliche Regelung erforderlich und liegt somit auch im gesamtstaat-
lichen Interesse, sodass auch die Voraussetzungen von Artikel 72 Absatz 2 GG gegeben 
sind. 


Die Gesetzgebungskompetenz des Bundes für die Änderung des UVPG (Artikel 11) ergibt 
sich aus einer Zusammenschau mehrerer Kompetenztitel des Bundes im Bereich der aus-
schließlichen Gesetzgebung und der konkurrierenden Gesetzgebung: Artikel 73 Absatz 1 
Nummer 1, 6, 6a und 14 GG (Verteidigung, Luftverkehr, Eisenbahnen und Kernenergie), 
Artikel 74 Absatz 1 Nummer 11, 17, 18, 21, 22, 23, 24, 29, 31 und 32 GG (Recht der Wirt-
schaft, Förderung der land- und forstwirtschaftlichen Erzeugung, Hochsee- und Küstenfi-
scherei, Küstenschutz, Bodenrecht, Seewasserstraßen und die dem allgemeinen Verkehr 
dienenden Binnenwasserstraßen, Bau und Unterhaltung von Landstraßen für den Fernver-
kehr, Schienenbahnen, Abfallwirtschaft, Luftreinhaltung, Naturschutz, Raumordnung und 
Wasserhaushalt, siehe Bundestagsdrucksache 18/11499, S. 61 f.). Soweit die Gesetzge-
bungskompetenz nach Artikel 74 Absatz 1 Nummer 11 und 22 GG in Anspruch genommen 
wird, ergibt sich die Erforderlichkeit einer bundesgesetzlichen Regelung gemäß Artikel 72 
Absatz 2 GG daraus, dass die Regelungen zur Wahrung der Rechtseinheit im gesamtstaat-
lichen Interesse erforderlich sind.  


Die Regelungen zum Unterhaltsvorschuss (Artikel 12) stützen sich auf die konkurrierende 
Gesetzgebungskompetenz des Bundes aus Artikel 74 Absatz 1 Nummer 7 GG (öffentliche 
Fürsorge). Die Voraussetzungen des Artikels 72 Absatz 2 GG sind erfüllt. Wenn unter-
schiedliche landesrechtliche Regelungen zum Unterhaltsvorschuss Anwendung fänden, 
wäre die Mobilität von Alleinerziehenden stark eingeschränkt und es bestünde die erhebli-
che Gefahr einer nicht hinnehmbaren Rechtszersplitterung. Daher machen die Regelungen 
zum Unterhaltsvorschuss zur Wahrung der Rechtseinheit im gesamtstaatlichen Interesse 
eine bundesgesetzliche Regelung erforderlich. 


Für die Änderungen der BNotO (Artikel 13), der BRAO (Artikel 14), des BGB (Artikel 15) 
und des EGBGB (Artikel 16) folgt die konkurrierende Gesetzgebungskompetenz des Bun-
des aus Artikel 74 Absatz 1 Nummer 1 GG. 


Die konkurrierende Gesetzgebungskompetenz des Bundes für die Änderung der VerstV 
(Artikel 17), des UmwG (Artikel 18), des AktG (Artikel 19), des SEAG (Artikel 20), des 
GmbHG (Artikel 21), des SCEAG (Artikel 22), des DepotG (Artikel 23), des Schuldver-
schreibungsG (Artikel 24) und des KAGB (Artikel 40) beruht auf Artikel 74 Absatz 1 Num-
mer 11 GG (Recht der Wirtschaft). Für das AktG und das GmbHG beruht die Kompetenz 
des Bundes teilweise auch auf Artikel 74 Absatz 1 Nummer 1 GG (bürgerliches Recht, Ge-
richtsverfassung, gerichtliches Verfahren). Da Regelungen des Bundesrechts geändert und 
die Rechts- und Wirtschaftseinheit gewahrt werden soll, ist eine bundesgesetzliche Rege-
lung erforderlich (Artikel 72 Absatz 2 GG). 


Der Bund hat für die Änderung des Patentgesetzes (Artikel 25) gemäß Artikel 73 Absatz 1 
Nummer 9 die ausschließliche und für die Änderung der PAO (Artikel 26) die konkurrie-
rende Gesetzgebungskompetenz gemäß Artikel 74 Absatz 1 Nummer 1 GG inne. 


Für die Änderungen auf dem Gebiet des Urheberrechts (Artikel 27 und 28) hat der Bund 
gemäß Artikel 73 Absatz 1 Nummer 9 GG die ausschließliche Gesetzgebungskompetenz.  


Dem Bund steht gemäß Artikel 74 Absatz 1 Nummer 1 GG (Rechtsberatung) die konkurrie-
rende Gesetzgebungskompetenz für die Änderung des StBerG (Artikel 30) zu.  
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Für die Änderungen im Berufsrecht der Wirtschaftsprüfer (Artikel 32) hat der Bund die kon-
kurrierende Gesetzgebungskompetenz gemäß Artikel 74 Absatz 1 Nummer 11 GG (Recht 
der Wirtschaft). Da das Berufsrecht bereits bundesrechtlich geregelt ist, ist auch für dessen 
Fortentwicklung zur Wahrung der Rechtseinheit eine bundesgesetzliche Regelung erfor-
derlich (Artikel 72 Absatz 2 GG). 


Für die Änderung der Gewerbeordnung (GewO; Artikel 33) und des Nachweisgesetzes 
(NachwG; Artikel 44) folgt die konkurrierende Gesetzgebungskompetenz des Bundes aus 
Artikel 74 Absatz 1 Nummer 12 GG (Arbeitsrecht).  


Für die Änderungen der Handwerksordnung (HwO; Artikel 34) und die Aufhebung der 
HwPGV folgt die konkurrierende Gesetzgebungskompetenz des Bundes aus Artikel 74 Ab-
satz 1 Nummer 11 GG (Recht der Wirtschaft). Die Voraussetzungen von Artikel 72 Absatz 2 
GG sind erfüllt. Eine bundesgesetzliche Regelung in den betroffenen Gebieten des Hand-
werksrechts ist zur Wahrung der Rechtseinheit im Bundesgebiet im gesamtstaatlichen In-
teresse erforderlich. Regelungen im Handwerksrecht müssen bundesweit einheitlich gelten, 
um Wettbewerbsverzerrungen und Schranken für die länderübergreifende Wirtschaftstätig-
keit im Handwerk zu vermeiden. Die bundesgesetzliche Regelung ist insoweit auch zur 
Herstellung gleichwertiger Lebensverhältnisse erforderlich. 


Die ausschließliche Kompetenz des Bundes zur Regelung des gesetzlichen Mess- und 
Eichwesens (Artikel 35) folgt aus Artikel 73 Absatz 1 Nummer 4 GG (Maße und Gewichte).  


Für das Bergrecht (Artikel 36) ergibt sich die konkurrierende Gesetzgebungskompetenz 
des Bundes aus Artikel 74 Absatz 1 Nummer 11 GG (Recht der Wirtschaft). Insofern ist 
eine bundeseinheitliche Regelung zur Wahrung der Rechtseinheit im gesamtstaatlichen In-
teresse erforderlich (Artikel 72 Absatz 2 GG). 


Die konkurrierende Gesetzgebungskompetenz des Bundes zur Aufhebung des Ver-
stromG3AbwG (Artikel 37) und des Steinkohlebeihilfengesetzes (Artikel 38) sowie zur Än-
derung des Schuldenmitübernahmegesetzes (SchuldMitÜG, Artikel 39) und des AkkStel-
leG (Artikel 41) folgt aus Artikel 74 Absatz 1 Nummer 11 GG, wonach dem Bund die kon-
kurrierende Gesetzgebungszuständigkeit zur Regelung des Rechts der Wirtschaft zusteht. 
Die Voraussetzungen von Artikel 72 Absatz 2 GG sind erfüllt. Die Absatzhilfen für deutsche 
Steinkohle (Artikel 37 und 38) erforderten sowohl für die Rechts- als auch für die Wirt-
schaftseinheit im gesamten Wirtschaftsraum der Bundesrepublik Deutschland eine bundes-
gesetzliche Regelung. Für das AkkStelleG (Artikel 41) erfordert die Wahrung der Rechts-
einheit auch weiterhin eine bundesgesetzliche Regelung. 


Die konkurrierende Gesetzgebungskompetenz des Bundes für die Änderung des Bun-
desnaturschutzgesetzes (Artikel 42) folgt aus Artikel 74 Absatz 1 Nummer 29 GG. 


Der Bund hat gemäß Artikel 74 Absatz 1 Nummer 12 GG die konkurrierende Gesetzge-
bungskompetenz zur Änderung des 5. VermBG (Artikel 43). 


Die konkurrierende Gesetzgebungskompetenz des Bundes für die Änderung des § 75 HGB 
(Artikel 1 Nummer 1), des HAG (Artikel 45), des ArbZG (Artikel 46) sowie die Änderung des 
JArbSchG (Artikel 47) und der Regelungen zur Elternzeit im BEEG und der EltZeitSoldV 
(Artikel 48 und 49) beruht auf Artikel 74 Absatz 1 Nummer 12 GG (Arbeitsrecht einschließ-
lich des Arbeitsschutzes). 


Für die Regelungen zum Elterngeld (Artikel 48) folgt die konkurrierende Gesetzgebungszu-
ständigkeit des Bundes aus Artikel 74 Absatz 1 Nummer 7 GG (öffentliche Fürsorge). Die 
Voraussetzungen des Artikel 72 Absatz 2 GG sind erfüllt. Die neuen Regelungen dienen 
der Herstellung gleichwertiger Lebensverhältnisse im Bundesgebiet, da sie die dauerhafte 
finanzielle Absicherung der wirtschaftlichen Existenz von Eltern und Kindern in der 
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gesamten Bundesrepublik Deutschland bewirken. Die Änderungen dienen auch der Wah-
rung der Rechts- oder Wirtschaftseinheit im gesamtstaatlichen Interesse. 


Die konkurrierende Gesetzgebungskompetenz des Bundes für die Änderungen im SGB II 
(Artikel 50) folgt aus Artikel 74 Absatz 1 Nummer 12 GG (Arbeitsvermittlung) und aus Arti-
kel 74 Absatz 1 Nummer 7 GG (öffentliche Fürsorge) in Verbindung mit Artikel 72 Absatz 2 
GG. Der Bund hat die Gesetzgebungskompetenz im Bereich der Grundsicherung für Ar-
beitsuchende, da hier die Herstellung gleichwertiger Lebensverhältnisse im Bundesgebiet 
und die Wahrung der Rechts- oder Wirtschaftseinheit im gesamtstaatlichen Interesse eine 
bundesgesetzliche Regelung erforderlich machen. 


Der Bund hat für die Änderungen im SGB IV (Artikel 51 und 52), SGB VI (Artikel 53), 
SGB VII (Artikel 55), der UVAV (Artikel 56) sowie des Pflegezeitgesetzes (Artikel 57) und 
des Familienpflegezeitgesetzes (Artikel 58) die konkurrierende Gesetzgebungszuständig-
keit aus Artikel 74 Absatz 1 Nummer 12 GG. 


Der Bund hat die ausschließliche Gesetzgebungskompetenz für den Bereich der Bundesfi-
nanzverwaltung (Artikel 54) gemäß Artikel 108 Absatz 1 Satz 2 GG, der eine Regelung des 
Aufbaus der Bundesfinanzbehörden durch Bundesgesetz vorschreibt. 


Die konkurrierende Gesetzgebungskompetenz des Bundes für die Änderungen im Seesi-
cherheits-Untersuchungs-Gesetz (Artikel 59) und für die Folgeänderungen (Artikel 60) 
ergibt sich aus Artikel 74 Absatz 1 Nummer 21 GG. Dieser Kompetenztitel umfasst die Be-
fugnis zur Regelung der Voraussetzung für die Befähigungen des auf Schiffen eingesetzten 
Personals.  


V. Vereinbarkeit mit dem Recht der Europäischen Union und völkerrechtlichen 
Verträgen 


Der Entwurf ist mit dem Recht der Europäischen Union und völkerrechtlichen Verträgen, 
die die Bundesrepublik Deutschland abgeschlossen hat, vereinbar. Dies gilt insbesondere 
auch für die Abschaffung der Hotelmeldepflicht für deutsche Staatsangehörige: Denn Arti-
kel 45 des Schengener Durchführungsübereinkommen (SDÜ) sieht vor, dass Ausländer 
grundsätzlich einer Hotelmeldepflicht unterliegen. Entsprechend dieser zwingenden Vor-
gabe kann die Hotelmeldepflicht nur für deutsche Staatsangehörige aufgehoben werden. 


VI. Gesetzesfolgen 


1. Rechts- und Verwaltungsvereinfachung 


Die Regelungen führen neben erheblichen Entlastungen insbesondere von Erfüllungsauf-
wand für Bürgerinnen und Bürger, Wirtschaft und Verwaltung auch zu Rechts- und Verwal-
tungsvereinfachungen. Insbesondere die durch den Entwurf vorgesehenen Änderungen im 
Bereich der Schriftformerfordernisse und zur Förderung der Digitalisierung führen zu einer 
spürbaren Vereinfachung von alltäglichen Rechtsvorgängen. 


2. Nachhaltigkeitsaspekte 


Der Entwurf steht im Einklang mit den Leitgedanken der Bundesregierung zur nachhaltigen 
Entwicklung im Sinne der Deutschen Nachhaltigkeitsstrategie, die ihrerseits der Umsetzung 
der UN-Agenda 2030 für nachhaltige Entwicklung der Vereinten Nationen dient. Hierbei 
sind insbesondere folgende Aspekte zu erwähnen: 


– Verkürzung von Aufbewahrungspflichten im Handels- und Steuerrecht  
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Die Verkürzung der handels- und steuerrechtlichen Aufbewahrungsfristen für Buchungsbe-
lege trägt zur Verwirklichung des Nachhaltigkeitsziels 8 bei („Dauerhaftes, inklusives und 
nachhaltiges Wirtschaftswachstum, produktive Vollbeschäftigung und menschenwürdige 
Arbeit für alle fördern“). Denn die verkürzte Aufbewahrungsfrist dient dem Erhalt der wirt-
schaftlichen Leistungsfähigkeit der Unternehmen (Zielvorgabe 8.3, Schaffung von Arbeits-
plätzen, und Zielvorgabe 8.5, Vollbeschäftigung für alle).  


– Abbau von Melde- und Informationspflichten  


Der Abbau von Melde-, Anzeige- und Informationspflichten fördert durch die Entlastung von 
Wirtschaft und Behörden von überflüssigen Meldungen ebenfalls das Nachhaltigkeitsziel 8 
(Zielvorgaben 8.3 und 8.5). Zudem wird hierdurch ein Beitrag zur Erreichung des Nachhal-
tigkeitsziels 16 geleistet („Friedliche und inklusive Gesellschaften für eine nachhaltige Ent-
wicklung fördern, allen Menschen Zugang zur Justiz ermöglichen und leistungsfähige, re-
chenschaftspflichtige und inklusive Institutionen auf allen Ebenen aufbauen“): Dieses Ziel 
schließt den Aufbau leistungsfähiger, rechenschaftspflichtiger und transparenter Institutio-
nen ein.  


– Maßnahmen zur Förderung der Digitalisierung  


Die Maßnahmen zur Förderung der Digitalisierung tragen zu den Nachhaltigkeitszie-
len 4, 8, 9, 12, 13 und 16 bei: Ebenso wie die zuvor erwähnten Maßnahmen fördert auch 
die Digitalisierung insbesondere die Erreichung des Nachhaltigkeitsziels 8. Speziell die För-
derung des Ausbaus digitaler Infrastruktur, etwa die Erlaubnis zur digitalen Auslesung von 
Reisepässen oder zur elektronischen Kommunikation dient der Verwirklichung von Nach-
haltigkeitsziel 9 („Eine widerstandsfähige Infrastruktur aufbauen, inklusive und nachhaltige 
Industrialisierung fördern und Innovationen unterstützen“). Soweit Papiervorgänge vermie-
den werden, etwa durch den Abbau von Schriftformerfordernissen oder die digitale Bereit-
stellung und Übermittlung von Belegen, Formularen und Bescheinigungen, dient dies der 
Erreichung von Ziel 13 („Umgehend Maßnahmen zur Bekämpfung des Klimawandels und 
seiner Auswirkungen ergreifen“).  


Der Abbau von Schriftformerfordernissen ermöglicht zugleich eine höhere Ressourceneffi-
zienz im Sinne des Nachhaltigkeitsziels 12 („Nachhaltige Konsum- und Produktionsmuster 
sicherstellen“). Maßnahmen zur Förderung der elektronischen Kommunikation in der Ver-
waltung, wie etwa die Änderungen im SGB II und SGB IV, im ArbZG und im JArbSchG 
tragen zudem zum Aufbau leistungsfähiger, rechenschaftspflichtiger und transparenter In-
stitutionen auf allen Ebenen und damit zur Erreichung des Ziels 16 bei. Die Möglichkeit, 
Examensklausuren für Wirtschaftsprüfer künftig elektronisch durchzuführen, fördert die Er-
reichung von Nachhaltigkeitsziel 4 („Inklusive, gleichberechtigte und hochwertige Bildung 
gewährleisten und Möglichkeiten lebenslangen Lernens für alle fördern“), da durch das ver-
einheitlichte Schriftbild bei elektronischen Prüfungen die Chancengleichheit erhöht wird. 
Die Einführung der Textform in § 1 Absatz 19 Nummer 33 Buchstabe a Doppelbuchstabe b 
KAGB trägt zur Vereinfachung der Kommunikation zwischen Kapitalverwaltungsgesell-
schaften und Anlegerinnen und Anlegern bei und verbessert die Möglichkeiten zur digitalen 
Speicherung von Dokumenten. 


– Verwaltungsvereinfachung und -beschleunigung  


Die Regelungen zur Verwaltungsvereinfachung- und -beschleunigung fördern die Errei-
chung der Nachhaltigkeitsziele 4, 5, 7, 8, 9, 13 und 16: Die Änderungen beim Unterhalts-
vorschuss tragen zur Erreichung von Nachhaltigkeitsziel 4 bei, dessen Zielvorgabe 4.5 ver-
langt, den gleichberechtigten Zugang der Schwachen in der Gesellschaft, namentlich von 
Kindern in prekären Situationen, zu allen Bildungs- und Ausbildungsebenen zu gewährleis-
ten. Zugleich dienen die Änderungen der Erreichung von Ziel 16, da sie die Effizienz der 
Leistungsverwaltung stärken. Indem der Entwurf das Verfahren bei Projekten der oberflä-
chennahen Geothermie zur Wärmegewinnung vereinfacht, leistet er ferner einen Beitrag 
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zur Erreichung von Nachhaltigkeitsziel 7 („Zugang zu bezahlbarer, verlässlicher, nachhalti-
ger und moderner Energie für alle“). Damit wird gleich ein Beitrag zum Klimaschutz und 
somit zum Nachhaltigkeitsziel 13 erbracht.  


Die Änderung im BNatSchG leistet einen Beitrag zur Erreichung von Nachhaltigkeitsziel 16, 
da die Vereinfachung und Beschleunigung schienenbezogener Plan- und Genehmigungs-
verfahren den Aufbau leistungsfähiger Institutionen auf allen Ebenen unterstützt. Gleichzei-
tig fördert diese Modifizierung den Aufbau einer widerstandsfähigen Infrastruktur und trägt 
damit auch zur Erreichung von Nachhaltigkeitsziel 9 bei. Die Änderungen im Bereich des 
Elterngeldes leisten gleichzeitig einen Beitrag zur Erreichung von Ziel 5 („Geschlech-
tergleichstellung erreichen und alle Frauen und Mädchen zur Selbstbestimmung befähi-
gen“), denn die erleichterte Geltendmachung der Elternzeitansprüche verbessert jedenfalls 
mittelbar die Vereinbarkeit von Familie und Beruf und die Teilung von Verantwortung inner-
halb des Haushalts und der Familie. Die Änderungen im SGB II, SGB VI, FVG, SGB VII, 
UVAV, SUG und der See-BV leisten durch die Stärkung der Effizienz von Verwaltungsvor-
gängen vorrangig einen Beitrag zur Verwirklichung des Ziels 16.  


– Weitere Erleichterungen, insbesondere Streichung überflüssiger Regelungen  


Auch die übrigen Änderungen dienen insbesondere der Erreichung von Ziel 16 („Friedliche 
und inklusive Gesellschaften für eine nachhaltige Entwicklung fördern, allen Menschen Zu-
gang zur Justiz ermöglichen und leistungsfähige, rechenschaftspflichtige und inklusive In-
stitutionen auf allen Ebenen aufbauen“). 


3. Haushaltsausgaben ohne Erfüllungsaufwand 


Durch die Verkürzung der Aufbewahrungsfrist für Buchungsbelege wird ein Steuerausfall 
erwartet, da ein Hinterziehungstatbestand nach neun beziehungsweise zehn Jahren ohne 
Buchungsbelege nicht mehr nachgewiesen werden kann. Die Größenordnung des erwar-
teten Steuerausfalls beträgt jährlich etwa 200 Millionen Euro. Hiervon entfallen auf den 
Bund 89 Millionen Euro. Die Einzelheiten ergeben sich aus nachfolgender Modellrechnung: 


(Steuermehr- / -mindereinnahmen (-) in Millionen Euro) 


  


lfd. 
Nr. 


Maßnahme 


Steuer-
art / Ge-
bietskör- 


per-
schaft 


Volle 
Jah-
res- 
wir-


kung¹ 


Kassenjahr 


2024 2025 2026 2027 2028 


         


1 § 147 Absatz 1 Nummer 4, Ab-
satz 3 Satz 1 AO 


Insg. - 200 - 110 - 200 - 200 - 200 - 200 


 
Verkürzung der Aufbewahrungs-
frist für Buchungsbelege von zehn 
auf acht Jahre 


GewSt - 25 - 15 - 25 - 25 - 25 - 25 


 
ESt - 50 - 25 - 50 - 50 - 50 - 50 


 
KSt - 25 - 15 - 25 - 25 - 25 - 25 


 
KapESt - 30 - 15 - 30 - 30 - 30 - 30 


 
SolZ - 5 - 5 - 5 - 5 - 5 - 5 


 
USt - 65 - 35 - 65 - 65 - 65 - 65 
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(Steuermehr- / -mindereinnahmen (-) in Millionen Euro) 


  


lfd. 
Nr. 


Maßnahme 


Steuer-
art / Ge-
bietskör- 


per-
schaft 


Volle 
Jah-
res- 
wir-


kung¹ 


Kassenjahr 


2024 2025 2026 2027 2028 


 


Bund - 89 - 51 - 89 - 89 - 89 - 89 


 
GewSt - 1 - 1 - 1 - 1 - 1 - 1 


 
ESt - 21 - 11 - 21 - 21 - 21 - 21 


 
KSt - 13 - 8 - 13 - 13 - 13 - 13 


 
KapESt - 15 - 8 - 15 - 15 - 15 - 15 


 
SolZ - 5 - 5 - 5 - 5 - 5 - 5 


 
USt - 34 - 18 - 34 - 34 - 34 - 34 


 
       


 


Länder - 79 - 40 - 79 - 79 - 79 - 79 


 
GewSt - 1 . - 1 - 1 - 1 - 1 


 
ESt - 21 - 10 - 21 - 21 - 21 - 21 


 
KSt - 12 - 7 - 12 - 12 - 12 - 12 


 
KapESt - 15 - 7 - 15 - 15 - 15 - 15 


 
USt - 30 - 16 - 30 - 30 - 30 - 30 


 
       


 


Gem. - 32 - 19 - 32 - 32 - 32 - 32 


 
GewSt - 23 - 14 - 23 - 23 - 23 - 23 


 
ESt - 8 - 4 - 8 - 8 - 8 - 8 


 
USt - 1 - 1 - 1 - 1 - 1 - 1 


  
       


         


                  


2 Finanzielle Auswirkungen insge-
samt  


Insg. - 200 - 110 - 200 - 200 - 200 - 200 


 


 


GewSt - 25 - 15 - 25 - 25 - 25 - 25 


 
ESt - 50 - 25 - 50 - 50 - 50 - 50 


 
KSt - 25 - 15 - 25 - 25 - 25 - 25 
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(Steuermehr- / -mindereinnahmen (-) in Millionen Euro) 


  


lfd. 
Nr. 


Maßnahme 


Steuer-
art / Ge-
bietskör- 


per-
schaft 


Volle 
Jah-
res- 
wir-


kung¹ 


Kassenjahr 


2024 2025 2026 2027 2028 
 


KapESt - 30 - 15 - 30 - 30 - 30 - 30 


 
SolZ - 5 - 5 - 5 - 5 - 5 - 5 


 
USt - 65 - 35 - 65 - 65 - 65 - 65 


 
       


 


Bund - 89 - 51 - 89 - 89 - 89 - 89 


 
GewSt - 1 - 1 - 1 - 1 - 1 - 1 


 
ESt - 21 - 11 - 21 - 21 - 21 - 21 


 
KSt - 13 - 8 - 13 - 13 - 13 - 13 


 
KapESt - 15 - 8 - 15 - 15 - 15 - 15 


 
SolZ - 5 - 5 - 5 - 5 - 5 - 5 


 
USt - 34 - 18 - 34 - 34 - 34 - 34 


        


 


Länder - 79 - 40 - 79 - 79 - 79 - 79 


 
GewSt - 1 . - 1 - 1 - 1 - 1 


 
ESt - 21 - 10 - 21 - 21 - 21 - 21 


 
KSt - 12 - 7 - 12 - 12 - 12 - 12 


 
KapESt - 15 - 7 - 15 - 15 - 15 - 15 


 
USt - 30 - 16 - 30 - 30 - 30 - 30 


 
       


 


Gem. - 32 - 19 - 32 - 32 - 32 - 32 


 
GewSt - 23 - 14 - 23 - 23 - 23 - 23 


 
ESt - 8 - 4 - 8 - 8 - 8 - 8 


 


USt - 1 - 1 - 1 - 1 - 1 - 1 


 
 


       


Anmerkungen:               


1) Wirkung für einen vollen (Veranlagungs-)Zeitraum von 12 Monaten 


Durch die Änderungen im UhVorschG (Artikel 12) kommt es für Bund und Länder zu ge-
ringfügigen, nicht bezifferbaren Minderausgaben und Einnahmen, weil zum einen 
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Überzahlungen von Unterhaltsleistungen reduziert werden und zum anderen Hindernisse 
für die Vollstreckung von Unterhaltsforderungen beseitigt werden. 


Die Änderung des UVPG (Artikel 11) beschleunigt die Durchführung der Öffentlichkeitsbe-
teiligung in Zulassungsverfahren mit Umweltverträglichkeitsprüfung in den Fällen, in denen 
aufgrund von Änderungen des Vorhabens eine erneute Beteiligung der Öffentlichkeit erfor-
derlich ist. Dies führt zu einer gewissen Beschleunigung der Abläufe bei Vorhabenträgern 
und Behörden, deren wirtschaftlicher Effekt aber derzeit nicht verlässlich beziffert werden 
kann. 


Durch die Änderung im EStG (Artikel 31) entsteht eine Entlastung der Bundesverwaltung 
dadurch, dass zukünftig pro Jahr durchschnittlich eine geringere Anzahl von Freistellungs-
anträgen eingeht, die bearbeitet werden müssen. Damit korrespondierend kommt es zu 
einem Minderaufwand an Personal- und Sachressourcen.  


Die Änderungen im Bergrecht (Artikel 36) wirken sich nicht auf den Bundeshaushalt aus. 
Für die Ausführung des BBergG sind die Bergbehörden der Länder zuständig. In den Län-
dern, in denen derzeit für oberflächennahe Geothermie ein Antrag zu stellen ist, entfallen 
die Gebühren für die vorgenannten Anträge. Es handelt sich hierbei um geringfügige, nicht 
zu beziffernde Kosten. 


Mögliche Folgewirkungen der Regelung zur Vermeidung der faktischen Doppelbesteuerung 
von Grenzgängerinnen und Grenzgängern im BEEG (Artikel 48) sind im Einzelnen nicht 
quantifizierbar. Nach derzeitiger Einschätzung dürften die Fallzahlen wie die Folgewirkun-
gen geringfügig sein. Statistische Daten zu Grenzgängerinnen und Grenzgängern, die eine 
valide Abschätzung der Kosten zulassen würden, werden im Elterngeldbezug nicht erho-
ben.  


Durch die Neuordnung des Verfahrens zum Entzug von Berechtigungen in Zusammen-
hang mit Seeunfällen (Artikel 59) entstehen dem Bund keine Kosten. Dabei ist anzuneh-
men, dass die Personaleinsparungen in der Generaldirektion Wasserstraßen und Schiff-
fahrt durch den Wegfall der Aufgaben des Seeamts und der Vorprüfstelle größer sein wer-
den als der Personalmehraufwand, der durch das geringfügige Anwachsen der Fallzahlen 
beim Bundesamt für Seeschifffahrt und Hydrographie entstehen wird. Der Personalmehr-
aufwand dort kann mangels Erfahrungswerten jedoch nicht hinreichend geschätzt werden. 
Den Ländern und Kommunen entstehen durch die Neuordnung keine Kosten. 


Soweit durch die Umsetzung der in diesem Gesetz enthaltenen Maßnahmen im Bereich 
des Bundeshaushalts Mindereinnahmen und/oder ein Mehrbedarf an Sach- und Personal-
mitteln entstehen, sind diese finanziell und stellenmäßig im jeweils betroffenen Einzelplan 
auszugleichen. 


Alle weiteren Regelungen haben keine Auswirkungen auf den Bundeshaushalt. Für Länder 
und Kommunen entstehen außer den oben genannten keine finanziellen Auswirkungen. 


4. Erfüllungsaufwand 


Die durch den Entwurf entstehenden Be- und Entlastungen von Erfüllungsaufwand für die 
Bürgerinnen und Bürger, die Wirtschaft sowie die Verwaltung sind den nachfolgenden Ta-
bellen zu entnehmen. Dargestellt werden darin die Vorgaben, die zu einer Änderung des 
Erfüllungsaufwands führen sowie der Rechenweg, mit dem die erwartete Höhe ermittelt 
wird. Weitergehende Erläuterungen zu den getroffenen Annahmen finden sich im An-
schluss an die jeweiligen Tabellen, soweit die Vorgaben eine Entlastungswirkung von über 
1 Million Euro oder eine Zeitersparnis für Bürgerinnen und Bürger über 100 000 Stunden 
haben, oder die Angaben in der Tabelle nicht selbsterklärend sind. 
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Nicht Teil der Darstellung und auch nicht Teil der Berechnung sind die realen Entlastungen 
für die Bürgerinnen und Bürger, die Wirtschaft sowie die Verwaltung, die durch die Aufhe-
bung oder Herabstufung von zahlreichen Schriftformerfordernissen im vertraglichen und 
vorvertraglichen Bereich entstehen. Dies betrifft folgende Regelungen:  


Artikel 1 Nummer 5, 8, 9, 10 und 11, Artikel 14 Nummer 1 und 2, 
Artikel 15 Nummer 4, 6, 7, 8, 9, 10 und 11, Artikel 16 Nummer 2, Artikel 18, 
Artikel 19 Nummer 5, Artikel 20, Artikel 21 Nummer 2, Artikel 22, Artikel 23, Artikel 24, 
Artikel 26 Nummer 2, 3 und 4, Artikel 27, Artikel 28, Artikel 30 Nummer 2 und 3, 
Artikel 32 Nummer 5. 


Obwohl durch diese Änderungen erhebliche reale Entlastungen für die Erfüllung von ge-
setzlichen Vorgaben zur Ausgestaltung verschiedenster Sachverhalte geschaffen werden, 
sind diese nach der Methodik des Erfüllungsaufwands als inhaltliche Pflichten im vertragli-
chen oder vorvertraglichen Bereich einzustufen und haben dementsprechend keine Aus-
wirkungen auf den Erfüllungsaufwand.  


4.1 Erfüllungsaufwand für Bürgerinnen und Bürger 


Bürgerinnen und Bürger werden um insgesamt rund 3,7 Millionen Euro pro Jahr entlastet. 
Zusätzlich reduziert sich der zeitliche Aufwand für Bürgerinnen und Bürger um insgesamt 
rund 4 Millionen Stunden pro Jahr.  


Die Einzelheiten ergeben sich aus nachfolgender Darstellung (auf die tabellarische Darstel-
lung des einmaligen Aufwands wurde verzichtet, da dieser stets mit „0“ beziffert wurde): 


Vorgabe 


Artikel 


Paragraph;  
Bezeichnung der Vorgabe 


Rechenweg -  
jährliche 
Aufwandsän-
derung 


Veränderung des jährlichen 
Aufwands 


Jährlicher 
Zeitauf-
wand (in 
Stunden) 


Jährliche Sach-
kosten (in Tsd. 
Euro) 


4.1.1 


Artikel 6 


§§ 29 und 30 BMG; Besondere Meldepflicht 
in Beherbergungsstätten, auf Campingplät-
zen und Wohnschiffen 


Zeitaufwand: -
88.600.000 
Meldescheine 
* -2 Minu-
ten/60  


-2.953.333 0 


4.1.2 


Artikel 8 und 9 Nummer 3 


§ 18 Absatz 6 und 7 PassG, § 19d LuftVG; 
Inanspruchnahme der digitalen Fluggastab-
fertigung  


Zeitaufwand: 
37.890.000 
private Flug-
reisen * -1 Mi-
nuten/60  


-631.500 0 


4.1.3 


Artikel 15 Nummer 1 


§ 32 Absatz 3 BGB; Beschlussfassung au-
ßerhalb der Mitgliederversammlung 


Zeitaufwand: 
50.000 Mittei-
lungen * -0,9 
Minuten/60; 
Sachkosten: 
50.000 Mittei-
lungen * -1 
Euro (Porto-
kosten) 


-750 -50 


4.1.4 Artikel 15 Nummer 2 


Zeitaufwand: 
12.400 Einzu-
holende Zu-
stimmungen * 
-0,9 


-186 -12 
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Vorgabe 


Artikel 


Paragraph;  
Bezeichnung der Vorgabe 


Rechenweg -  
jährliche 
Aufwandsän-
derung 


Veränderung des jährlichen 
Aufwands 


Jährlicher 
Zeitauf-
wand (in 
Stunden) 


Jährliche Sach-
kosten (in Tsd. 
Euro) 


§ 33 Absatz 1 BGB Beschlussfassung über 
Satzungsänderung außerhalb der Mitglieder-
versammlung   


Minuten/60; 
Sachkosten: 
12.400 Einzu-
holende Zu-
stimmungen * 
-1 Euro (Por-
tokosten) 


4.1.5 


Artikel 15 Nummer 5 


§ 556 Absatz 4 BGB; Einsicht in die digitalen 
Belege der Betriebskostenabrechnung 


Zeitaufwand: 
540.000 Mie-
terinnen und 
Mieter (Privat-
personen) * -
20 Minu-
ten/60; Sach-
kosten: 540. 
000 Mieterin-
nen und Mie-
ter (Privatper-
sonen) * -2,60 
Euro (Wege-
sachkosten) 


-180.000 -1.404 


4.1.6 


Artikel 32 Nummer 8 


§ 131h WPO; Zulassung zur und Teilnahme 
an Eignungsprüfung als Wirtschaftsprüfer 


geringfügige 
Aufwandsän-
derung, da 
niedrige Fall-
zahl, niedrige 
einstellige An-
zahl an Perso-
nen 


0 0 


4.1.7 


Artikel 36 


§ 3 Absatz 3 Nr. 2b BBergG; Entfall des An-
trags auf Bewilligung nach § 8 BBergG 


geringfügige 
Aufwandsän-
derung, da 
sehr geringe 
Fallzahl. 


0 0 


4.1.8 


Artikel 48 Nummer 2 


§ 2b Absatz 1 Satz 2 BEEG; Nachweis für 
die Ausklammerung von Zeiten bei Berech-
nung des Elterngeldes 


Zeitaufwand: 
31.369 Eltern 
* -7 Minu-
ten/60  


-3.660 0 


4.1.9 


Artikel 48 Nummer 9 Buchstabe c und Num
mer 10 


§15 Absatz 7 und § 16 Absatz 1 BEEG; An-
meldung der Elternzeit und Antrag auf Teil-
zeit während der Elternzeit 


Zeitaufwand: 
780.000 Mit-
teilungen * -
0,9 Minu-
ten/60; Sach-
kosten: 
780.000 Mit-
teilungen * -1 
Euro (Porto) 


-11.700 -780 


4.1.10 


Artikel 50 


§ 56 SGB II und §109a SGB IV; Anzeige- und 
Bescheinigungspflicht bei Arbeitsunfähigkeit 


Zeitaufwand: 
1.200.000 
Krankmeldun-
gen * -10 


-200.000 -1.200 
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Vorgabe 


Artikel 


Paragraph;  
Bezeichnung der Vorgabe 


Rechenweg -  
jährliche 
Aufwandsän-
derung 


Veränderung des jährlichen 
Aufwands 


Jährlicher 
Zeitauf-
wand (in 
Stunden) 


Jährliche Sach-
kosten (in Tsd. 
Euro) 


Minuten/60; 
Sachkosten: 
1 200.000 
Krankmeldun-
gen * -1 Euro 
(Porto) 


4.1.11 


Artikel 57 


§ 3 Absatz 1 PflegeZG, Ankündigung der 
Freistellungen nach § 3 PflegeZG beim Ar-
beitgeber 


Zeitaufwand: 
209.000 Fälle 
* -0,9 Minu-
ten/60; Sach-
kosten: 209. 
000 Fälle * -1 
Euro (Porto-
kosten)   


-3.135 - 209 


4.1.12 


Artikel 58 Nummer 1 Buchstabe a 


§ 2a Absatz 1 Satz 1 FPfZG, Ankündigung 
der Freistellungen nach § 2a Familienpflege-
zeitgesetz beim Arbeitgeber.  


Zeitaufwand: 
56.500 Fälle * 
-0,9 Minu-
ten/60; Sach-
kosten: 
56.500 Fälle * 
-1 Euro (Por-
tokosten)  


-848 -57 


4.1.13 


Artikel 58 Nummer 1 Buchstabe b 


§ 2a Absatz 1 Satz 6 FPfZG, Ankündigung 
einer Pflegezeit im Anschluss an Familien-
pflegezeit sowie Ankündigung einer Fami-
lienpflegezeit nach einer Pflegezeit beim Ar-
beitgeber.  


Zeitaufwand: 
28.000 Fälle 
*- 0,9 Minu-
ten/60; Sach-
kosten: 
28.000 Fälle * 
-1 Euro (Por-
tokosten):  


-420 -28 


4.1.14 


Artikel 58 Nummer 2 


§ 10 Absatz 1 FPfZG, Antrag auf Härtefallre-
gelung und Nachweis in anderen Fällen 


Zeitaufwand: 
58 Fälle * - 0,9 
Minuten/60; 
Sachkosten: 
58 Fälle * -1 
Euro (Porto-
kosten):  


-1 -0,058 


Summe  
(in Stunden beziehungsweise Tsd. Euro) 


-3.985.533 -3.740 


Anzahl der Vorgaben 14  


Artikel 6 – Änderung des Bundesmeldegesetzes – Vorgabe 4.1.1: Besondere 
Meldepflicht in Beherbergungsstätten, auf Campingplätzen und Wohnschiffen; §§ 29, 
30 BMG-E 


Mit der Neuregelung entfällt die Vorgabe, bei touristischen Übernachtungen Meldescheine 
für deutsche Staatsangehörige auszufüllen (OnDEA Vorgabenummer 
2006102310493225). Es wird davon ausgegangen, dass für durchschnittlich jährlich 129 
Millionen touristische Übernachtungen in Deutschland Meldeformulare ausgefüllt werden. 
Davon entfallen dem Anteil der deutschen Staatsbürgerinnen und Staatsbürger an der 
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Gesamtbevölkerung entsprechend schätzungsweise 88,6 Millionen auf deutsche Touristen. 
Der durchschnittliche Zeitaufwand für das Ausfüllen wird auf zwei Minuten pro Fall ge-
schätzt.  


Artikel 8 und 9 Nummer 3 – Änderung des Passgesetzes; Änderung des Luftver-
kehrsgesetzes – Vorgabe 4.1.2:  


Inanspruchnahme der digitalen Fluggastabfertigung; § 18 Absatz 6 und 7 PassG-E, 
§ 19d LuftVG-E 


Durch die Möglichkeit der digitalen Fluggastabfertigung an Flughäfen für Fluggäste mit Zie-
len innerhalb oder außerhalb des Schengenraums entfallen an den Flughäfen an verschie-
denen Stellen händische Kontrollen der Flugscheine und Reisedokumente (insbesondere 
Entfall der Bordkartenkontrolle bei Check-In, Gepäckaufgabe, Zugangskontrolle zum Si-
cherheitsbereich sowie vorm Einsteigen in das Luftfahrzeug). Grenzpolizeiliche Kontrollen 
bleiben davon unberührt.  


In 2023 gab es in Deutschland insgesamt etwa 99 Millionen zusteigende Fluggäste. Davon 
entfielen etwa 41 Millionen Fluggäste auf Intra-Schengen-Flüge und etwa 58 Millionen Flug-
gäste auf Extra-Schengen-Flügen.  


Zur Bestimmung der Fallzahl wird angenommen, dass 10 Prozent der zusteigenden Flug-
gäste auf Intra-Schengen-Flügen einen biometrischen Reisepass verwenden statt eines 
Personalausweises und 95 Prozent der Fluggäste auf Extra-Schengen-Flügen einen bio-
metrischen Reisepass, da es auch Destinationen außerhalb des Schengen Raumes gibt 
bei denen eine Einreise mit dem Personalausweis möglich ist. Zudem wird angenommen, 
dass 80 Prozent der zusteigenden Fluggäste die digitale Flugastabfertigung in Anspruch 
nehmen werden. Weiter wird angenommen, dass 80 Prozent der Fluggäste privat reisen, 
also dem Normadressaten Bürger angehören und 20 Prozent geschäftlich unterwegs sind 
und demnach dem Normadressaten Wirtschaft zuzuordnen sind. 


Für das weitere Vorgehen ist deshalb mit einer Fallzahl von etwa 37 890 000 privaten Flug-
reisen zu rechnen. Die zeitliche Einsparung durch die Umsetzung der gesetzlichen Ände-
rung wird mit einer Minute je Fluggast angenommen. 


In Summe wird dadurch der Normadressat Bürgerinnen und Bürger um etwa 631 500 Stun-
den jährlich entlastet. 


Artikel 15 Nummer 5 – Änderung des Bürgerlichen Gesetzbuchs – Vorgabe 4.1.5: Ein-
sicht in die digitalen Belege der Betriebskostenabrechnung; § 556 Absatz 4 BGB-E 


Nach aktuellem Recht ist der Vermieter verpflichtet dem Mieter Einsicht in die Original-Be-
lege der Betriebskostenabrechnung zu gewähren. Die in § 556 Absatz 4 Satz 2 BGB-E vor-
gesehene Möglichkeit zur Digitalisierung von Belegen, die der Betriebskostenabrechnung 
der Vermieterseite zugrunde liegen, führt zu einer voraussichtlichen Verringerung des Er-
füllungsaufwandes der Bürgerinnen und Bürger durch den Wegfall von Fahrten zur Belege-
insicht vor Ort beim Vermieter.  


Eine Fallzahl, wie viele Mieter Einsicht in die Original-Belege der Nebenkostenabrechnung 
nehmen, liegt nicht vor. Aus diesem Grund wird die Fallzahl aus verschiedenen Quellen 
hergeleitet und diverse Annahmen getroffen. Auf Grundlage von Daten des Statistischen 
Bundesamts wird eine Gesamtzahl von 40,9 Millionen Haushalten in Deutschland und eine 
Mieterquote von 50 Prozent unterstellt. Zudem wird geschätzt, dass 85 Prozent der Ver-
mieterinnen und Vermieter die Belege noch nicht digitalisiert vorhalten.  


In drei Prozent der Fälle wird die Nebenkostenabrechnung der Vermieter von den Mietern 
beanstandet (https://www.immobilienscout24.de/wissen/vermieten/so-vermietet-
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deutschland.html). Hieraus wird die Annahme abgeleitet, dass drei Prozent der Mieter eine 
Einsicht in die Original-Belege ihrer Nebenkostenabrechnung vornehmen.  


Auf Grundlage dieser Annahmen wird geschätzt, dass insgesamt rund 540 Tausend Miete-
rinnen und Mieter von Wohnungen, für die Belege nicht ohnehin bereits in digitaler Form 
angeboten werden, Einsicht in die Betriebskostenabrechnung nehmen.  


Der entfallende Zeitaufwand ist Wegezeit von entsprechend dem Leitfaden schätzungs-
weise durchschnittlich 20 Minuten im Einzelfall.  


Die entfallenden Sachkosten sind die Wegesachkosten in Höhe von entsprechend dem 
Leitfaden schätzungsweise durchschnittlich 2,60 Euro im Einzelfall.  


Artikel 36 – Änderung des Bundesberggesetzes – Vorgabe 4.1.7: Entfall des Antrags 
auf Bewilligung nach § 8 BBergG; § 3 Absatz 3 Nummer 2b BBergG-E  


Da die Antragsunterlagen in der Regel von Bohrunternehmen erstellt werden, fällt für die 
Bürgerinnen und Bürger kein nennenswerter Erfüllungsaufwand beziehungsweise keine 
nennenswerte Entlastung an.  


4.2 Erfüllungsaufwand für die Wirtschaft  


Die Wirtschaft wird um insgesamt rund 944,4 Millionen Euro pro Jahr entlastet, von denen 
etwa 310,7 Millionen Euro zu Bürokratiekosten aus Informationspflichten zählen. Es ent-
steht ein einmaliger Erfüllungsaufwand von rund 26,2 Millionen Euro. 


Der laufende Erfüllungsaufwand für die Wirtschaft aus diesem Regelungsvorhaben unter-
liegt der One-in-One-out-Regel. Damit ergibt sich insgesamt ein „Out" in Höhe von 944,4 
Millionen Euro, welches anteilig den jeweils zuständigen Bundesministerien zur Kompen-
sation zur Verfügung steht.  


Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


4.2.1 
 


Artikel 1 Nummer 2
, Artikel 2, 3 und 4 


§ 257 Absatz 4 
HGB und § 147 Ab-
satz. 3 Satz 1 AO; 
Aufbewahrung von 
Buchungsbelegen - 
Papier; weitere 
Vorgabe 


Sachkosten: 
850.000 Unter-
nehmen * -700 
Euro 


-595.000   0   


Artikel 1 Nummer 2
, Artikel 2, 3 und 4 


§ 257 Absatz 4 
HGB und § 147 Ab-
satz 3 Satz 1 AO; 
Aufbewahrung von 
digital aufbewahr-
ten Buchungsbele-
gen; weitere Vor-
gabe 


Sachkosten: 
2.550.000 Unter-
nehmen * -12 
Euro 


-30.600  0 0 
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


4.2.2 


Artikel 5 Nummer 1 


§ 14b Absatz 1 
UStG; Aufbewah-
rung von Rechnun-
gen; weitere Vor-
gabe 


in Vorgabe 4.2.1 
mitberücksichtigt 


0   0   


4.2.3 


Artikel 5 Nummer 2
 Buchstabe a 


§ 18 Absatz 2 
UStG; Aufforde-
rung zur Abgabe 
monatlicher Voran-
meldungen erst bei 
Steuer von 9 000 
Euro im Vorjahr; In-
formationspflicht 


Siehe Erläute-
rung 


-5.707    


4.2.4 


Artikel 5 Nummer 2
 Buchstabe b 


§ 18 Absatz 2a 
UStG; Möglichkeit 
der Abgabe von 
monatlichen Voran-
meldungen erst, 
wenn von 9 000 
Euro Überschuss 
im Vorjahr zuguns-
ten des Steuer-
pflichtigen; Infor-
mationspflicht 


Siehe Erläute-
rung 


-316    


4.2.5 


Artikel 5 Nummer 3 


§ 25a Absatz 4 
UStG; Anhebung 
der Bagatellgrenze; 
Informationspflicht 


Siehe Erläute-
rung 


-340  0  


4.2.6 


Artikel 6 


§§ 29, 30 BMG; Be-
reithalten und ge-
gebenenfalls Über-
mittlung der ausge-
füllten Meldevor-
drucke in Beherber-
gungsstätten, auf 
Campingplätzen 
und Wohnschiffen; 
Informationspflicht 


Personalkosten: -
88.600.000 Mel-
deformulare * -2 
Minuten/60 * 21 
Euro pro Stunde  


-62.020   0   


4.2.7 


Artikel 8 und 9 Nu
mmer 3 


§ 18 Absatz 6 und 
7 PassG, § 19d 
LuftVG; Bereitstel-
lung der 


  0 


Personal-
kosten: 1 
Bereitstellen 
der techni-
schen Infra-
struktur * 96 
.000 


879 


Einführung 
oder Anpas-
sung digita-
ler Pro-
zessabläufe 
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


technischen Infra-
struktur für die digi-
tale Fluggastabfer-
tigung 


Minuten/60 
* 49,30 Euro 
pro Stunde; 
Sachkosten: 
1 Bereitstel-
len der tech-
nischen Inf-
rastruktur * 
800.000 
Euro 


4.2.8 


Artikel 8 und 9 Nu
mmer 3 


§ 18 Absatz 6 und 
7 PassG, § 19d 
LuftVG; Anwen-
dung der digitalen 
Fluggastabferti-
gung; Informations-
pflicht 


Personalkosten: 
47.360.000 Kon-
trollen * -1 Minu-
ten/60 * 36,30 
Euro pro Stunde 


-28.653   0   


4.2.9 


Artikel 8 und 9 Nu
mmer 3 


§ 18 Absatz 6 und 
7 PassG, § 19d 
LuftVG; Inan-
spruchnahme der 
digitalen Flug-
gastabfertigung; In-
formationspflicht 


Personalkosten: 
9.470.000 ge-
schäftliche Flug-
reisen * -1 Minu-
ten/60 * 36,30 
Euro pro Stunde 


-5.729  0  


4.2.10 


Artikel 11 


§ 21 Absatz 2 und 
3 UVPG; Umwelt-
verträglichkeitsprü-
fung - Öffentlich-
keitsbeteiligung; 
weitere Vorgabe 


Sachkosten: 68 
Zulassungsver-
fahren * -480 
Euro 


-33   0   


4.2.11 


Artikel 13 Nummer 
2 


§ 24 Absatz 1 
BNotO; Vertre-
tungsbefugnis des 
Notars bei Unter-
nehmensgründun-
gen, weitere Vor-
gabe 


Keine Aufwands-
änderung, da nur 
Klarstellung der 
geltenden 
Rechtslage.  


0  0  


4.2.12 


Artikel 14 Nummer 
3 


§ 85 Absatz 2 
BRAO; Antrag auf 
Einberufung der 
Kammerversammlu


Geringfügige Ent-
lastung, da nied-
rige Fallzahl und 
geringer Zeitauf-
wand im Einzel-
fall. 


0  0  
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


ng, weitere 
Vorgabe 


4.2.13 


Artikel 14 Nummer 
4 Buchstabe a und 
b 


§ 86 BRAO; 
Einladung zur 
Kammerver-
sammlung, weitere 
Vorgabe 


Geringfügige Ent-
lastung, da nied-
rige Fallzahl und 
geringer Zeitauf-
wand im Einzelfall 


0  0  


4.2.14 


Artikel 15 Nummer 
3, 13 und 14 


§§ 383, 386, 979, 
1235 ff. BGB; § 6 
Absatz 2 Satz 1 
Nummer 2 VerstV; 
Öffentliche Verstei-
gerungen, weitere 
Vorgabe  


Keine Aufwands-
änderung, siehe 
Erläuterung 


0   0   


4.2.15 


Artikel 15 Nummer 
5 


§ 556 Absatz 4 
BGB; Digitale Bele-
geinsicht der Be-
triebskostenab-
rechnung; weitere 
Vorgabe 


Personalkosten: 
105.000 Mieter * -
20 Minuten/60 * 
36,30 Euro pro 
Stunde; Sachkos-
ten: 105.000 Mie-
ter * -2,60 Euro 


-1.544   0   


4.2.16 


Artikel 15 Nummer 
5 


§ 556 Absatz 4 
BGB; Digitalisie-
rung der Belege; 
weitere Vorgabe 


Personalkosten: 
202.000 Ge-
bäude * 12 Minu-
ten/60 * 36,90 
Euro pro Stunde  


1.491   0   


4.2.17 
 


Artikel 15 Nummer 
5 


§ 556 Absatz 4 
BGB; Digitale Bele-
geinsicht- Vermie-
ter; weitere Vor-
gabe 


Personalkosten: 
652.500 Mieter-
Unternehmen * -
20 Minuten/60 * 
36,90 Euro pro 
Stunde  


-8.026   0   


Artikel 15 Nummer 
5 


§ 556 Absatz 4 
BGB; Digitale Bele-
geinsicht- 


Personalkosten: 
652.500 Mieter-
Unternehmen * 1 
Minuten/60 * 
36,90 Euro pro 
Stunde  


401   0   
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


Vermieter; weitere 
Vorgabe 


4.2.18 


Artikel 15 Nummer 
12 


§ 630 Satz 3 BGB, 
Erteilung von 
Arbeitszeugnissen 
bei Beendigung 
des 
Dienstverhältnisses
; Informationspflicht 


Personalkosten: 
24.000 Arbeits-
zeugnisse * -0,9 
Minuten/60 * 34 
Euro pro Stunde 


-12  0  


4.2.19 


Artikel 19 Nummer 
1 und 2 


§ 20 Absatz 1, 3, 4, 
5, 6, § 21 Absatz 1, 
2, 3 AktG; Mittei-
lungspflicht über 
Beteiligungsver-
hältnisse; Informati-
onspflicht 


Geringfügige Auf-
wandsänderung, 
da geringe Fall-
zahl  


0   0   


4.2.20 


Artikel 19 Nummer 
4 


§ 327 Ab-
satz 2 AktG; Mittei-
lung an eingeglie-
derte Gesellschaft 
über Verlust des 
vollständigen Akti-
enbesitzes an die-
ser Gesellschaft; 
Informationspflicht 


Geringfügige Auf-
wandsänderung, 
da geringe Fall-
zahl 


0   0   


4.2.21 


Artikel 25 Nummer 
1 und 2 


§ 23 Absatz 1 
Satz 1 und 
Absatz 7 Satz 1 
PatG; Abgabe der 
Lizenzbereitschafts
erklärungen; 
Schriftformerforder
nis, 
Informationspflicht 


Nicht quantifizier-
bar, siehe Erläu-
terung.  


    


4.2.22 


 
Artikel 26 Nummer 
2 


§ 35 PAO; 
Schriftformerforder


Geringfügige Ent-
lastung, niedrige 
Fallzahl und ge-
ringer Zeitauf-
wand im Einzelfall 


0  0  
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


nis, 
Informationspflicht 


4.2.23 


Artikel 26 Nummer 
5 


§ 78 Absatz 2 PAO; 
Schriftformerforder
nis, 
Informationspflicht 


Geringfügige Ent-
lastung, da ge-
ringe Fallzahl und 
geringer Zeitauf-
wand. 


0  0  


4.2.24 


Artikel 24 
Nummer 6 


§ 79 PAO; 
Schriftformerforder
nis, 
Informationspflicht 


Geringfügige Ent-
lastung, da nied-
rige Fallzahl und 
geringer Zeitauf-
wand im Einzel-
fall. 


0  0  


4.2.25 


Artikel 29 


§ 51 InvStG; 
Verfahrensänderun
gen bei der geson-
derten und einheit-
lichen Feststellung 
von Besteuerungs-
grundlagen von 
Spezial-Invest-
mentfonds; 
Informationspflicht  


Keine Auswirkun-
gen; siehe Erläu-
terung.  


0  0   


4.2.26 


Artikel 30 Nummer 
1 


§ 3a Absatz 4 
StBerG, 
Änderungs-
meldung; 
Schriftform-
erfordernis, 
Informationspflicht 


Geringfügige Ent-
lastung, da nied-
rige Fallzahl und 
geringer Zeitauf-
wand im Einzel-
fall. 


0  0  


4.2.27 


Artikel 31 


§ 50c Absatz 2 
Satz 4 EStG, Be-
fristung Freistel-
lungsbescheini-
gung, 
Informationspflicht 


siehe Erläuterung     


4.2.28 


Artikel 32 Nummer 
3 


§ 30 Satz 1 und 3 
WPO; Aufhebung 
der 


Personalkosten: 
550 Änderungs-
anzeigen * 18,2 
Minuten/60 * 
67,10 Euro pro 
Stunde; 


-22    
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


Nachweisführungs-
pflicht durch eine 
öffentliche Beglau-
bigung; Informati-
onspflicht 


Sachkosten: 550 
Änderungsanzei-
gen *   20 Euro 
(öffentlich beglau-
bigte Abschrift) 


4.2.29 


Artikel 32 Nummer 
4 


§ 40 Absatz 2 
WPO; Mitteilungs-
pflicht bei Ände-
rung von Mitglie-
derdaten der Wirt-
schaftsprüferkam-
mer; Informations-
pflicht 


Personalkosten: 
43.493 Anmel-
dungen * -4 Minu-
ten/60 * 37 Euro 
pro Stunde  


-107   0   


4.2.30 


Artikel 32 Nummer 
6 


§ 58b WPO; Mittei-
lungspflicht von Te-
lekommunikations-
daten der Mitglie-
der an die Wirt-
schaftsprüferkam-
mer; Informations-
pflicht 


Personalkosten: 
1.560 Mitglieder * 
2 Minuten/60 * 37 
Euro pro Stunde  


2 


Personal-
kosten: 
21.011 Mit-
glieder * 2 
Minuten/60 
* 37 Euro 
pro Stunde  


26 
Einmalige 
Informati-
onspflicht 


4.2.31 


Artikel 32 Nummer 
6 


§ 4 Absatz 1 WPO 
in Verbindung mit 
§ 58b WPO; Beauf-
sichtigung der kon-
tinuierlichen Fortbil-
dung und Qualitäts-
kontrolle; weitere 
Vorgabe 


Sachkosten: 
21.011 Briefe, 
einschließlich 
Druck- und Ver-
sandkosten für 
Mitgliederzeitung 
* -16 Euro 


-336   0   


4.2.32 


Artikel 33 


§ 109 GewO; Ertei-
lung von Arbeits-
zeugnissen bei Be-
endigung eines Ar-
beitsverhältnisses; 
Informationspflicht 


Personalkosten: 
1.600.000 Ar-
beitszeugnisse * -
0,9 Minuten/60 * 
34 Euro pro 
Stunde  


-800 (gerundet)   0   


4.2.33 


Artikel 35 


§ 32 Absatz 1 
Satz 1 MessEG; 
Verwender von 
Messgeräten ha-
ben die erstmalige 
Verwendung von 
Messgeräten unter 
Angabe 


Personalkosten: 
30.000 * -4 Minu-
ten/60 * 36,30 
Euro pro Stunde  


-73   0   
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


wesentlicher gerä-
tespezifischer Da-
ten anzuzeigen; In-
formationspflicht 


4.2.34 


Artikel 35 


§ 32 Absatz 2 
Nummer 1 Mes-
sEG; Anzeigepflicht 
spätestens sechs 
Wochen nach Inbe-
triebnahme des 
ersten Messgerä-
tes; Informations-
pflicht 


 


Personalkosten: 
9.800 Fälle * -0,7 
Minuten * 36,30 
Euro 


-4   0   


4.2.35 


Artikel 35 


§ 32 Absatz 2 
Nummer 2 Mes-
sEG; Anzeige-
pflicht: Übersichten 
der verwendeten 
Messgeräte; Infor-
mationspflicht 


Personalkosten: 
9.800 * -3 Minu-
ten/60 * 36,30 
Euro pro Stunde  


-18   0   


4.2.36 


Artikel 36 


§ 3 Absatz 3 Nr. 2b 
BBergG; Entfall des 
Antrags auf Bewilli-
gung nach § 8 
BBergG 


120 Anträge * -30 
Minuten/60 * 
32,80 Euro 


-2   0   


4.2.37 


Artikel 37 und 38 


§ 1 Absatz 4 i.V.m. 
§ 13 Absatz 1 
Nummer 1 bis 4 
und 6, Absatz 2 bis 
4 und 6 VerstromG 
3; Melde- und Aus-
kunftspflichten; In-
formationspflicht 


Pauschalangabe 


 


Außerkrafttreten 
der beiden Ver-
ordnungen ent-
lastet die Wirt-
schaft um den an-
gegebenen Pau-
schalbetrag 
(siehe OnDEA, 
id-ip: 
20061031100001
1, 
20061031100001
2, 
20061031100120
1, 
20061031100120
2 und 


-94 


  0   


4.2.38 


§ 1 Absatz 5 Ver-
stromG3AbwG; An-
zeigepflicht der Ab-
gabeschuldner 
(entstandene Kor-
rekturen); Informa-
tionspflicht 


 0  


4.2.39 


§ 2 Absatz 3 Ver-
stromG; Melde-
pflichten der Unter-
nehmen; 


 0  
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


Zuschussvoraus-
setzung; Informati-
onspflicht  


20061031100120
3) 


4.2.40 


§ 3 Absatz 1 Ver-
stromG 5; Melde-
pflichten der Unter-
nehmen; Zu-
schussvorausset-
zung; Informations-
pflicht 


 


 0  


4.2.41 


§ 3 Absatz 2 Ver-
stromG 5; Monatli-
che Meldung der 
Bezüge von Stein-
kohle und Stein-
kohlekoks; Informa-
tionspflicht 


 0  


4.2.42 


Artikel 40 


 


§ 1 Absatz 19 
Nummer 33 Buch-
stabe a Doppel-
buchstabe b KAGB; 


Ersetzung der 
Schriftform durch 
Textform; Informati-
onspflicht 


Personalauf-
wand: 6.800 
Fälle (10 semi-
professionelle 
Anleger / 680 Ka-
pitalverwaltungs-
gesellschaften) * 
-13,5 Minuten/60 
* 51,30 Euro pro 
Stunde 


-78 


680 Kapital-
verwal-
tungsgesell-
schaften * 
60 Minuten 
* 51,30 
Euro pro 
Stunde  


35  


4.2.43 


Artikel 41 


§ 2 Absatz 1 Ak-
kStelleG; Akkredi-
tierungsverfahren – 
Schriftformerforder-
nis; Informations-
pflicht 


Pauschalangabe -2   0   


4.2.44 


Artikel 42 


§ 54 Absatz 12 
BNatSchG; Rege-
lung zum Erlass 
normkonkretisie-
render Verwal-
tungsvorschriften; 
weitere Vorgabe 


Keine Aufwands-
änderung - spä-
tere Konkretisie-
rung im Zuge der 
geplanten Ver-
waltungsvor-
schriften 


0   0   


4.2.45 


Artikel 43 


§ 2 Absatz 3 Num-
mer 1 5. VermBG; 


Geringe Entlas-
tung unterhalb 
der Bagatell-
grenze 


-99   0   
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


Vermögenswirk-
same Leistungen, 
Anlageformen; wei-
tere Vorgabe  


4.2.46 


Artikel 44 


§§ 2, 3 und 5 
NachwG; Nach-
weisersetzende 
elektronisch ge-
schlossene Arbeits- 
und Änderungsver-
träge; Informations-
pflicht 


Digitale Erleichte-
rung für die Nut-
zung nachweiser-
setzender Ar-
beits- und Ände-
rungsverträge, 
die derzeit keine 
Auswirkungen auf 
den Erfüllungs-
aufwand hat 


    


4.2.47 


Artikel 45 


§ 6 Absatz 2 HAG; 
Ausweisen von 
Mitarbeienden in 
Heimarbeit; 
Informationspflicht 


Rein rechtsberei-
nigend und klar-
stellende Wirkung 


 


0 
 0  


4.2.48 


Artikel 46 


§ 16 Absatz 1 Ar-
bZG; Arbeitgeber 
muss Gesetz und 
für den Betrieb gel-
tende Rechtsver-
ordnungen und Ta-
rifverträge und Be-
triebs- oder 
Dienstvereinbarun-
gen im Betrieb aus-
hängen oder ausle-
gen; Informations-
pflicht 


Personalkosten.: 
2.300.000 * -2 Mi-
nuten/60 * 23,60 
Euro pro Stunde  


-1.809   0   


4.2.49 


Artikel 47 Nummer 
2 und 3 


§§ 47 und 48 JArb-
SchG; Bekannt-
gabe des Gesetzes 
und der Aufsichts-
behörde und Aus-
hang über Arbeits-
zeit und Pausen; 
Informationspflicht 


Personalkosten: 
202.440 Fälle * -2 
Minuten/60 * 
23,60 Euro pro 
Stunde 


-159   0   


4.2.50 


Artikel 48 Nummer 
9 Buchstabe a, b u
nd c 


§ 15 Absatz 4, 5 
und 7 BEEG; Be-
gründungspflicht 
des Arbeitgebers 
bei Ablehnung des 


Personalkosten.: 
78.000 Ableh-
nungsbescheide * 
-0,9 Minuten/60 * 
36,30 Euro pro 
Stunde; Sachkos-
ten: 78.000 


-120   0   
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


Antrags auf Teilzeit 
während der Eltern-
zeit; Informations-
pflicht 


Ablehnungsbe-
scheide * -1 Euro 


4.2.51 


Artikel 30 Nummer 
4 und Artikel 51 Nu
mmer 3 


§ 105a SGB IV 
i.V.m. § 85a Ab-
satz 2 Nummer 13 
StBerG; Einrich-
tung und Nutzung 
einer zentralen 
Vollmachtsdaten-
bank der Steuerbe-
raterinnen und -be-
rater für Vollmach-
ten im Bereich der 
sozialen Sicherung; 
Informationspflicht 


Siehe Erläute-
rung 


-202.843 
Siehe Erläu-
terung 


25.270 
Einmalige 
Informati-
onspflicht  


4.2.52 


Artikel 53 Nummer 
3 


§ 151c SGB VI; Er-
teilung von Aus-
künften zu Kapital-
erträgen von 
Grundrentenbe-
rechtigten; Informa-
tionspflicht 


Personalkosten: 
7.000 Stichpro-
benprüfungen * -
14 Minuten/60 * 
51,30 Euro pro 
Stunde  


-84   0   


4.2.53 


Artikel 55 Nummer 
2 Buchstabe a, b, c
 und Artikel 56 Nu
mmer 2 


§ 193 SGB VII 
i.V.m § 6 UVAV; 
Pflicht zur Anzeige 
eines Versiche-
rungsfalls durch die 
Unternehmer; Infor-
mationspflicht 


Ab 01.01.2028: 
Personalkosten: 
550.000 von Un-
ternehmen ge-
meldete Fälle * -3 
Minuten/60 * 34 
Euro pro Stunde; 
Sachkosten: 
550.000 von Un-
ternehmen ge-
meldete Fälle * -
0,9 Euro 


-1.430   0   


4.2.54 


Artikel 55 Nummer 
3 und Artikel 56 Nu
mmer 2 


§ 202 SGB VII 
i.V.m. § 6 UVAV; 
Anzeigepflicht von 
Ärzten bei Berufs-
krankheiten; Infor-
mationspflicht 


Ab 01.01.2028: 
Personalkosten.: 
44.000 von Ärz-
tinnen und Ärzten 
gemeldete Fälle * 
-3 Minuten/60 * 
59,10 Euro pro 
Stunde; Sachkos-
ten: 44.000 von 
Ärztinnen und 
Ärzten gemeldete 
Fälle * -0,9 Euro 


-170   0   
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Vor-
gabe 


Paragraph; Be-
zeichnung der Vor-
gabe; Art der Vor-
gabe 


Rechenweg -  
jährliche Auf-
wandsänderung 


Jährlicher Erfül-
lungsaufwand 
(in Tsd. Euro) 


Rechenweg 
-  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungs-
aufwand (in 
Tsd. Euro) 


Kategorie 
des einmali-
gen Erfül-
lungs-auf-
wands 


4.2.55 


Artikel 61 


HwPGV; 
Aufhebung der 
Verordnung 


Regelung wurde 
in der Praxis be-
reits nicht mehr 
angewendet.  


0  0  


Summe (in Tsd. Euro) -944.443   26.210   


davon aus Informationspflichten (in Tsd. Euro) -310.695   


 


Anzahl der Vorgaben 55   


 


davon Informationspflichten 40   


 


Artikel 1 Nummer 2, Artikel 2, 3 und 4 – Aufbewahrung von Buchungsbelegen – Vor-
gabe 4.2.1: § 257 Absatz 4 HGB-E und § 147 Absatz 3 Satz 1 AO-E 


Der Regelungsentwurf sieht vor, dass Kaufleute nach den handels- und steuerrechtlichen 
Bestimmungen Buchungsbelege künftig nur noch acht statt bislang zehn Jahre aufbewah-
ren müssen. Dadurch entfällt für Kaufleute, die ihre Buchungsbelege in analoger Form auf-
bewahren und keine Möglichkeit zur Aufbewahrung in den eigenen Betriebsräumlichkeiten 
haben, die Notwendigkeit, für zwei Jahre Räumlichkeiten zur externen Aufbewahrung der 
Buchungsbelege anzumieten. Für Kaufleute, die ihre Buchungsbelege in digitaler Form auf-
bewahren und nicht über eine Möglichkeit zur Speicherung auf dem eigenen Server verfü-
gen, entfällt in entsprechender Weise die Notwendigkeit, für zwei Jahre externe digitale 
Speicherkapazitäten wie zum Beispiel einen Cloud-Server kostenpflichtig zu nutzen. 


Aufbewahrung in Papierform: Die Entlastung durch den Wegfall der Notwendigkeit zur An-
mietung externer Lagerräume für zwei Jahre wird auf insgesamt 595 Millionen Euro ge-
schätzt. Hierbei wird davon ausgegangen, dass derzeit 850 000 Kaufleute externe Räum-
lichkeiten für die von ihnen in Papierform aufbewahrten Buchungsbelege anmieten müssen. 
Dies sind 25 Prozent der in Deutschland tätigen Kaufleute (bei einer Gesamtzahl von 3,4 
Millionen Kaufleuten, Stand 2021). Im Jahr 2011 hatten demgegenüber noch etwa 68 Pro-
zent der befragten Unternehmen Mietkosten für externe Räumlichkeiten angegeben. Auf-
grund von Fortschritten im Bereich der Digitalisierung kann allerdings angenommen wer-
den, dass dieser Wert mittlerweile deutlich gesunken ist und Kaufleute ihre Dokumente zu-
nehmend einscannen und elektronisch aufbewahren. So ergab sich im Rahmen der Nach-
messung zum Zweiten Bürokratieentlastungsgesetz, dass durch die Aufbewahrung bezie-
hungsweise Speicherung von Lieferscheinen nur etwa bei 30 Prozent der befragten Unter-
nehmen Kosten entstanden sind (Stand 2020). Für die Schätzung wird daher angenommen, 
dass 25 Prozent der Kaufleute Mietkosten haben. Diesen Kaufleuten entsteht derzeit ein 
Sachaufwand durch die Anmietung von externen Räumlichkeiten in Höhe von jährlich ge-
schätzt 350 Euro pro Kaufmann. Für die Gesamtzahl der betroffenen Kaufleute und hoch-
gerechnet auf die eingesparten zwei Jahre ergibt sich somit eine jährliche Entlastung in 
Höhe von 595 Millionen Euro (850 000 * 350 *2). Die Schätzung der durchschnittlichen 
Mietkosten in Höhe von 350 Euro beruht auf einer Erhebung aus dem Jahr 2011, in deren 
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Rahmen Unternehmen über alle Umsatzgrößen hinweg einen durchschnittlichen jährlichen 
Sachaufwand von 360 Euro angegeben haben. Diese Summe, die sich inflationsangepasst 
auf rund 440 Euro jährlich beläuft, berücksichtigt nicht nur die Aufbewahrungskosten für 
Buchungsbelege, sondern auch die Kosten für weitere aufzubewahrende Unterlagen (zum 
Beispiel Handelsbücher und Handelsbriefe). Der Anteil der Buchungsbelege am Gesamt-
volumen der aufzubewahrenden Dokumente wird auf 80 Prozent geschätzt, so dass die 
Mietkosten mit jährlich 350 Euro angesetzt werden können (0,8 * 440 = 350). 


Digitale Aufbewahrung: Für die Bestimmung des Entlastungspotenzials durch die Fristver-
kürzung digital aufbewahrter Buchungsbelege ist die Art der digitalen Aufbewahrung aus-
schlaggebend. Unternehmen können entweder eigene digitale Speicherkapazitäten (zum 
Beispiel eine unternehmenseigene Cloud oder beschreibbare Datenträger wie CD oder 
DVD) nutzen oder aber auf die kostenpflichtige Nutzung fremder Speicherkapazitäten (zum 
Beispiel eines externen Cloud-Dienstleisters) zurückgreifen. Sofern ein im Unternehmen 
bereits vorhandener Server genutzt werden kann, dürften sich die Aufbewahrungskosten 
durch die Fristverkürzung nicht wesentlich verringern, da der Server ohnehin für anderwei-
tige Nutzungen vorgehalten wird. In der Annahme, dass Unternehmen regelmäßig auf eine 
kostenpflichtige Nutzung fremder Speicherkapazitäten (insbesondere Cloud-Server) zu-
rückgreifen und ein Unternehmen pro Jahr einen Speicherplatz von etwa 7 GB für die Auf-
bewahrung der Buchungsbelege benötigt, hätte die Fristverkürzung eine Aufwandsände-
rung von etwa 12 Euro pro Unternehmen zur Folge (Serverkosten gemäß exemplarischer 
Recherche). Nach der oben getroffenen Überlegung könnte für den Anteil an Unternehmen, 
die die Buchungsbelege von Beginn an digital aufbewahren (etwa 75 Prozent), eine Entlas-
tung von insgesamt rund 30,6 Millionen Euro entstehen (3,4 Millionen Unternehmen * 0,75 
* 12 Euro).  


Artikel 5 Nummer 1 – Aufbewahrung von Rechnungen – Vorgabe 4.2.2 (weitere Vor-
gabe) – § 14b Absatz 1 UStG-E 


Rechnungen sind stets als Buchungsbelege anzusehen und somit eine Teilmenge der Vor-
gabe 4.2.1. Die Entlastung durch die Anpassung von § 14b Absatz 1 UStG ist deshalb be-
reits in Vorgabe 4.2.1 mitberücksichtigt.  


Artikel 5 Nummer 2 – Änderung des Umsatzsteuergesetzes – Weitere Vorgaben: 4.2.3 
und 4.2.4 (Informationspflicht) – Erhöhung des Schwellenwerts zur Abgabe monatli-
cher Umsatzsteuer-Voranmeldungen von 7 500 auf 9 000 Euro; § 18 Absatz 2 Satz 2 
und Absatz 2a Satz 1 UStG-E 


§ 18 Absatz 2 Satz 2 UStG-E 


Der Zeitaufwand für die Befüllung einer monatlichen Umsatzsteuer-Voranmeldung (UStVA) 
beläuft sich nach Angaben von Destatis aufgrund einer Onlineumfrage auf durchschnittlich 
30 Minuten. Der Zeitaufwand für die Erstellung einer Quartals-Umsatzsteuer-Voranmel-
dung liegt demgegenüber bei durchschnittlich 75 Minuten. Es beauftragen etwa 20 Prozent 
von 66.810 betroffenen Unternehmen für ihre UStVA einen Steuerberater. Die Kosten pro 
UStVA wurden hierbei im Median mit 29 Euro je Meldung veranschlagt. Das bedeutet also, 
das für rund 13.400 Monatsmelder nur noch viermal eine UStVA statt bisher zwölfmal durch 
ihren Steuerberater erstellt werden muss, so dass diese um 3 108 800 Euro jährlich entlas-
tet werden.  


Für die 53 410 umsatzsteuerpflichtigen Unternehmen (dies entspricht 80 Prozent), die die 
UStVA selbst ausfüllen, entfällt der monatliche Zeitaufwand in Höhe von 30 Min, zwölfmal 
im Jahr, dafür kommt der vierteljährliche Aufwand in Höhe von 75 Minuten pro Meldung 
(viermal) hinzu. Bei einem Lohnkostensatz von 48,64 Euro pro Stunde (in der Onlineum-
frage gaben die befragten Unternehmen an, dass rund 60 Prozent der Meldungen durch 
Personal mit hohem und 40 Prozent durch Personal mit mittlerem Qualifikationsniveau be-
arbeitet werden) entsteht im Saldo also eine Entlastung von rund 2 597 862 Euro (Entlas-
tung: Monatsmeldung: 30 Min. * 48,64 Euro * 53 410 * 12 = -15 587 174 Euro gegenüber 
Aufwand: Quartalsmeldung: 75 Min * 48,64 Euro * 53 410 * 4 = +12 989 312 Euro). 
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Das Gesamtvolumen der Entlastung liegt also bei rund 5 707 000 Euro (-3 108 800 Euro – 
15 587 174 Euro + 12 898 312 Euro). 


§ 18 Absatz 2a Satz 1 UStG-E 


Von der Maßnahme gemäß § 18 Absatz 2a Satz 1 UStG-E sind rund 3 697 umsatzsteuer-
pflichtige Unternehmen betroffen. Ausgegangen wird davon, dass rund 20 Prozent dieser 
Unternehmen die UStVA von einem Steuerberater durchführen lassen und diese um rund 
172 000 Euro entlastet werden (29 Euro * 740 * 8). Die anderen 2 957 Unternehmen 
(80 Prozent), die die UStVA selber durchführen, werden durch die Monatsmeldung um rund 
863 000 Euro entlastet (30 Minuten * 48,64 Euro * 2 957 * 12). Gleichzeitig entsteht diesen 
Unternehmen ein Aufwand von 719 000 Euro für die Quartalsmeldung (75 Minuten * 48,64 
Euro * 2 957 * 4). Im Saldo ergibt sich also eine Entlastung von rund 316 000 Euro. 


Artikel 5 Nummer 3 – Änderung des Umsatzsteuergesetzes – Vorgabe 4.2.5 (Informa-
tionspflicht): Anhebung der Bagatellgrenzen in § 25a Absatz 4 UStG-E  


Durch die Anhebung der Bagatellgrenze von 500 auf 750 Euro werden Unternehmen, die 
als Wiederverkäufer im Sinne des § 25a UStG tätig sind, mehr Gegenstände in einer Ge-
samtdifferenz abbilden können. Ausgehend von der vermutlichen Zahl von rund 10 000 Se-
cond-Hand-Händlern wird angenommen, dass etwa jeder Zweite von Privatleuten Gegen-
stände erwirbt. Dahingehend kann von etwa 1 000 Rechnungen pro Unternehmen ausge-
gangen werden. Ausgehend davon wird erwartet, dass etwa die Hälfte davon Ankaufsrech-
nungen von Privaten darstellt. Nach einer freien Annahme wird mit fünf Gegenständen pro 
Einkauf gerechnet. Durch Berechnungen im Rahmen der oben genannten Vorgabe liegen 
etwa 10 Prozent aller Rechnungen zwischen einem Betrag von 501 und 750 Euro. Geht 
man ferner davon aus, dass jede zweite Rechnung einen Gegenstand in dieser Preis-
spanne umfasst, ergibt sich eine Fallzahl von 625 000 angekauften Gegenständen.  


Nimmt man eine Entlastung für die Buchführung pro Gegenstand von 30 Sekunden an und 
setzt einen Lohnsatz von 36,30 Euro pro Stunde an, so ergibt sich eine Reduktion bei In-
formationspflichten der Wirtschaft in Höhe von jährlich rund 189 000 Euro (625 000 Gegen-
stände*0,5/60 Minuten*36,30 Euro = circa 189 000 Euro). 


Zudem kommt noch die Zeiteinsparung die dadurch entsteht, dass bei Rechnungen mit 
Beträgen zwischen 501 und 750 Euro keine Wertschätzung einzelner Gegenstände mehr 
erfolgen muss. Hier werden die gleichen Parameter wie vorbezeichnet angesetzt, nur dass 
keine Multiplikation mit der Zahl der Gegenstände stattfindet, der Anteil der Rechnungen 
zwischen 501 und 750 Euro voll angesetzt wird (10 Prozent) und der Aufwand für eine 
Rechnung auf eine Minute geschätzt wird. Daraus ergibt sich eine Entlastung von jährlich 
rund 151 000 Euro (10 000 Unternehmen*0,5*1 000 Rechnungen*0,5*0,1/60 Minu-
ten*36,30 Euro = circa 151 000 Euro). 


In Summe ergibt sich daher eine Entlastung bei den Informationspflichten der Wirtschaft 
von rund 340 000 Euro. 


Artikel 6 – Änderung des Bundesmeldegesetzes – Vorgabe 4.2.6 (Informations-
pflicht): Bereithalten und gegebenenfalls Übermittlung der ausgefüllten Meldevor-
drucke in Beherbergungsstätten, auf Campingplätzen und Wohnschiffen; §§ 29, 30 
BMG-E  


Nach der aktuellen Regelung müssen Betreiber von Beherbergungsstätten in Deutschland 
für Gäste ein Meldeformular zum Ausfüllen und Unterschreiben vorhalten. Das ausgefüllte 
und unterschriebene Meldeformular ist zu archivieren und gegebenenfalls bei Nachfrage 
der zuständigen Behörde zu übermitteln. Nach der Neuregelung soll das Meldeformular in 
den Fällen nicht mehr vorgehalten und archiviert werden, in denen die Gäste deutsche 
Staatsbürger sind. 







 - 78 -   


 


Analog zur Vorgabe 4.1.1 fällt die Dokumentationspflicht in rund 88,6 Millionen Fällen im 
Jahr weg. Entsprechend der Angaben in OnDEA (ID 2006102310493229) verursacht die 
Dokumentationspflicht zwei Minuten Zeitaufwand pro Fall und keine Sachkosten.  


Bei Heranziehung des durchschnittlichen Lohnsatzes für Beherbergung im Gastgewerbe 
mit 21 Euro pro Stunde wird eine Entlastung des jährlichen Erfüllungsaufwands um 62 Mil-
lionen Euro geschätzt. 


Artikel 8 und 9 Nummer 3 – Änderung des Passgesetzes und Änderung des Luftver-
kehrsgesetzes 


Vorgabe 4.2.7 (Weitere Vorgabe): Bereitstellung der technischen Infrastruktur für die 
digitale Fluggastabfertigung; § 18 Absatz 6 und 7 PassG-E, § 19d LuftVG-E 


Für die Umsetzung der mit den gesetzlichen Änderungen einhergehenden Möglichkeiten 
der digitalen Fluggastabfertigung sind an den Flughäfen verschiedene technische Anpas-
sungen notwendig. Allerdings ist die technische Infrastruktur in Teilen schon vorhanden und 
muss nur einmalig angepasst, ergänzt und justiert werden. In diesem Zusammenhang wird 
ein einmaliger personeller Aufwand von 1 600 Stunden angenommen und mit dem durch-
schnittlichen Lohnsatz für den Wirtschaftsabschnitt Information und Kommunikation in 
Höhe von 49,30 Euro pro Stunde monetarisiert. Für die Entwicklung von Softwarelösungen 
beziehungsweise deren Anpassung (inklusive Datensicherung) werden laut Verband ein-
malige Sachkosten von 800 000 Euro entstehen. In Summe entsteht ein einmaliger Erfül-
lungsaufwand der Kategorie Einführung oder Anpassung digitaler Prozessabläufe in Höhe 
von rund 879 000 Euro.  


Vorgabe 4.2.8 (Informationspflicht): Anwendung der digitalen Fluggastabfertigung; 
§ 18 Absätze 6 und 7 PassG-E, § 19d LuftVG-E 


Durch die Möglichkeit der digitalen Fluggastabfertigung an Flughäfen für Fluggäste mit Zie-
len innerhalb oder außerhalb des Schengenraums entfallen an verschiedenen Stellen hän-
dische Kontrollen der Flugscheine und Reisedokumente durch das Personal an den Flug-
häfen (insbesondere Entfall der Bordkartenkontrolle bei Check-In, Gepäckaufgabe, Zu-
gangskontrolle zum Sicherheitsbereich sowie vorm Einsteigen in das Luftfahrzeug). Grenz-
polizeiliche Kontrollen bleiben davon unberührt.  


In 2023 gab es in Deutschland insgesamt etwa 99 Millionen zusteigende Fluggäste. Davon 
entfielen etwa 41 Millionen Fluggäste auf Intra-Schengen-Flüge und etwa 58 Millionen Flug-
gäste auf Extra-Schengen-Flüge. 


Zur Bestimmung der Fallzahl wird angenommen, dass 10 Prozent der zusteigende Intra-
Schengen-Flügen Fluggäste einen biometrischen Reisepass verwenden statt eines Perso-
nalausweises und 95 Prozent der Extra-Schengen-Flüge einen biometrischen Reisepass, 
da es auch Destinationen außerhalb des Schengen Raumes gibt mit denen eine Einreise 
mit Personalausweis möglich ist. Zudem wird angenommen, dass 80 Prozent der zustei-
genden Fluggäste die digitale Flugastabfertigung in Anspruch nehmen. 


Für das weitere Vorgehen wird deshalb mit einer Fallzahl von 47 360 000 Prüfungen ge-
rechnet. 


Die zeitliche Einsparung durch die Umsetzung der gesetzlichen Änderung wird mit einer 
Minute je Passagier pro Kontrollpunkt angenommen, da händische Kontrollen entfallen. Zur 
Monetarisierung wird der durchschnittliche Lohnsatz der Gesamtwirtschaft in Höhe von 
36,30 Euro pro Stunde herangezogen. In Summe wird dadurch der Normadressat Wirt-
schaft um rund 28,7 Millionen Euro jährlichen Erfüllungsaufwand entlastet. 


Vorgabe 4.2.9 (Informationspflicht): Inanspruchnahme der digitalen Fluggastabferti-
gung; § 18 Absatz 6 und 7 PassG-E, 19d LuftVG-E 
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Durch die Möglichkeit der digitalen Fluggastabfertigung an Flughäfen für Fluggäste mit Zie-
len innerhalb oder außerhalb des Schengenraums entfallen an verschiedenen Stellen hän-
dische Kontrollen der Flugscheine und Reisedokumente (insbesondere Entfall der Bordkar-
tenkontrolle beim Check-In, bei der Gepäckaufgabe, bei der Zugangskontrolle zum Sicher-
heitsbereich sowie vor dem Einsteigen in das Luftfahrzeug). Grenzpolizeiliche Kontrollen 
bleiben davon unberührt. 


In 2023 gab es in Deutschland insgesamt etwa 99 Millionen zusteigende Fluggäste. Davon 
entfielen etwa 41 Millionen Fluggäste auf Intra-Schengen-Flüge und etwa 58 Millionen Flug-
gäste auf Extra-Schengen-Flüge. 


Zur Bestimmung der Fallzahl wird angenommen, dass 10 Prozent der zusteigenden Flug-
gäste auf Intra-Schengen-Flügen einen biometrischen Reisepass verwenden statt eines 
Personalausweises und 95 Prozent der Fluggäste Extra-Schengen-Flügen einen biometri-
schen Reisepass, da es auch Destinationen außerhalb des Schengen Raumes gibt bei de-
nen eine Einreise mit dem Personalausweis möglich ist. Zudem wird angenommen, dass 
80 Prozent der zusteigenden Fluggäste die digitale Flugastabfertigung in Anspruch nehmen 
werden. Weiter wird angenommen, dass 80 Prozent der Fluggäste privat reisen, also dem 
Normadressaten Bürger angehören und 20 Prozent geschäftlich unterwegs sind und dem-
nach dem Normadressaten Wirtschaft zuzuordnen sind. Die Fallzahl für die Wirtschaft liegt 
somit bei etwa 9 470 000 pro Jahr.  


Die zeitliche Einsparung durch die Umsetzung der gesetzlichen Änderung wird mit einer 
Minute je Fluggast angenommen, da händische Kontrollen entfallen. Zur Monetarisierung 
wird der durchschnittliche Lohnsatz der Gesamtwirtschaft in Höhe von 36,30 Euro pro 
Stunde herangezogen. In Summe wird dadurch der Normadressat Wirtschaft um rund 5,7 
Millionen Euro jährlichen Erfüllungsaufwand entlastet. 


Artikel 11 – Änderung des Gesetzes über die Umweltverträglichkeitsprüfung – Vor-
gabe 4.2.10 (Weitere Vorgabe): Umweltverträglichkeitsprüfungen - Öffentlichkeitsbe-
teiligung; § 21 Absatz 2 und 3 UVPG 


Die Verkürzung der erneuten Öffentlichkeitsbeteiligung nach § 21 Absatz 2 und 3 UVPG 
ergibt in erster Linie einen Zeitvorteil, der sich aber auch mit einem gewissen Kostenvorteil 
beim Erfüllungsaufwand bemerkbar macht. Die Zahl der Äußerungen von Mitgliedern der 
Öffentlichkeit, zu denen der Vorhabenträger gegebenenfalls Stellung nehmen muss, dürfte 
sich durch die Neuregelung allenfalls geringfügig reduzieren. Ein gewisser Kostenvorteil für 
die Wirtschaft ergibt sich jedoch aus der reinen Zeitersparnis, die daraus resultiert, dass die 
Zulassungsverfahren in den Fällen mit verkürzter Öffentlichkeitsbeteiligung ein bis zwei Wo-
chen schneller abgeschlossen werden können als ohne die Neuregelung. Dies verringert 
auch den Personalaufwand in der Wirtschaft für die Durchführung des Zulassungsverfah-
rens. Hierfür ist es gerechtfertigt, eine Verringerung des Erfüllungsaufwands von 0,4 Pro-
zent anzunehmen. 


Die Zeitersparnis durch verkürzte Stellungnahmefrist kann im Ergebnis dazu führen, dass 
weniger oder weniger detaillierte Stellungnahmen der Öffentlichkeit abgegeben werden und 
dass die Stellungnahmen, die abgegeben werden, stärker auf die Änderung fokussiert ist, 
die eine wiederholte Öffentlichkeitsbeteiligung erforderlich gemacht hat. Dies führt tenden-
ziell zu geringerem Zeitaufwand bei Antragsteller (Wirtschaft) und Behörden für die Prüfung 
von Stellungnahmen und deren Bewertung (auch: Verfassen von Stellungnahmen und in-
ternen Vermerken, Kopien erstellen, Führen von internen und externen Gesprächen und 
Ähnlichem). Die damit verbundene Einsparung an Sachkosten (Papier, Strom, Heizung) 
sind nicht erwähnenswert. 


In Deutschland wurden in den Jahren 2017 bis 2022 durchschnittlich 272 Umweltverträg-
lichkeitsprüfungen (UVPs) pro Jahr durchgeführt. Geht man davon aus, dass etwa 25 Pro-
zent der UVPs mit erneuter Öffentlichkeitsbeteiligung nach § 21 UVPG durchgeführt wer-
den, kommt die Neuregelung in etwa 68 Verfahren pro Jahr zur Anwendung. Bei einem 
durchschnittlichen Erfüllungsaufwand pro Zulassungsverfahren mit UVP von 120 000 Euro 
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und einer Kostenersparnis durch die Neuregelung von 0,4 Prozent ergibt sich eine Erspar-
nis für die Wirtschaft pro Jahr von 480 Euro pro Verfahren (120 000 Euro * 0,4). Insgesamt 
ergibt sich damit eine Einsparung für die Wirtschaft von (68 Verfahren * 480 Euro =) 33 000 
Euro pro Jahr. 


Artikel 15 Nummer 3, 13 und 14 – Vorgabe 4.2.14 (Weitere Vorgabe): Öffentliche Ver-
steigerungen; §§ 383, 386, 979, 1235 ff. BGB-E, § 6 Absatz 2 Satz 1 Nummer 2 VerstV-
E 


Der Erfüllungsaufwand für die Normadressaten ändert sich nicht. Die Kosten für die Ver-
steigerung trägt nach § 386 BGB weiterhin der Gläubiger. Dieser befindet sich im Annah-
meverzug und handelt demnach nicht normkonform. Somit entsteht durch die Versteige-
rung kein Erfüllungsaufwand, da dessen Methodik von einem normkonformen Verhalten 
ausgeht. Allerdings ist davon auszugehen, dass durch die zusätzlichen virtuellen Möglich-
keiten die Kosten der Versteigerung sinken und die Erlöse steigen werden. Somit profitieren 
die Gläubiger von der Rechtsänderung und es ist von einem gesamtwirtschaftlichen Nutzen 
auszugehen. 


Artikel 15 Nummer 5 – Vorgabe 4.2.15 (Weitere Vorgabe): Digitale Belegeinsicht der 
Betriebskostenabrechnung; § 556 Absatz 4 BGB-E 


Da auch Unternehmen der Wirtschaft als Mieter auftreten, sind diese ebenso von der ge-
planten Vorgabe betroffen. 


Neben den Wohngebäuden sind ebenso die Nicht-Wohngebäude (NWG) zu berücksichti-
gen. Relevant sind hier 1,9 Millionen (GEG-relevante) Nicht-Wohngebäude (ENOB: dat-
aNWG; Repräsentative Primärdatenerhebung zur statistisch validen Erfassung und Aus-
wertung der Struktur und der energetischen Qualität des Nichtwohngebäudebestands in 
Deutschland; Seite 1). Davon sind 1,14 Millionen NWG dem Adressaten Wirtschaft mit 2,28 
Millionen Einheiten zuzuordnen (vergleiche Vorgabe 4.1.5). 


Zusätzlich werden handels- und büroähnliche Betriebe, die als Mieter in Wohngebäuden 
(WG) mit Mischnutzung auftreten, miteinbezogen. Es wird außerdem angenommen, dass 
eine bis zwei Flächen innerhalb eines solchen Gebäudes von Normadressaten der Wirt-
schaft gemietet werden. Die Anzahl dieser Wohngebäude mit Mischnutzung wird auf 3,8 
Millionen Gebäude geschätzt (dena GEBÄUDEREPORT - Statistiken und Analysen zur 
Energieeffizienz im Gebäudebestand; Fraunhofer 2011, Seite 156). Daher werden diese 
3,8 Millionen WG mit 1,5 multipliziert um die Anzahl der gewerblich vermieteten Flächen 
pro Gebäude im Mittel zu erhalten (= 5,7 Millionen Mieter des Adressaten in WG mit 
Mischnutzung.). 


Außerdem werden die in Vorgabe 4.1.5 erläuterten Quoten bezüglich Mietanteils, Digitali-
sierung und Einsicht in die Belege auch hier zur weiteren Berechnung angewendet und 
folgende Fallzahl angenommen: 


NWG: (2,28 Millionen. Einheiten * 50,5 Prozent Mietquote * 85 Prozent noch keine Digitali-
sierung * 3 Prozent einsichtnehmende Mieter)  


+  


WG mit Mischnutzung: (5,7 Millionen Einheiten * 50,5 Prozent Mietquote * 85 Prozent noch 
keine Digitalisierung * 3 Prozent einsichtnehmende Mieter)  


= 29 361 + 73 402 = rund 105 000. 


Der Zeitaufwand und die Sachkosten werden analog zur Vorgabe 4.3.7 mit 20 Minuten und 
2,60 Euro pro Fall angenommen.  


Unter Heranziehung des durchschnittlichen Lohnkostensatzes der Gesamtwirtschaft mit 
36,30 Euro pro Stunde entsteht eine jährliche Entlastung an Personalkosten von rund 1,3 
Millionen Euro und an Sachkosten in Höhe von 273 000 Euro. Demnach reduziert sich der 
jährliche Erfüllungsaufwand um rund 1,5 Millionen Euro. 
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Vorgabe 4.2.16 (Weitere Vorgabe): Digitalisierung der Belege; § 556 Absatz 4 BGB-E 


Die Fallzahl, bei der durch die vorzunehmende Digitalisierung Erfüllungsaufwand anfällt, 
lässt sich über die Anzahl der Gebäude herleiten, da die Belege sich auf ein gesamtes Haus 
beziehen. Außerdem sind nur Gebäude relevant, bei denen mindestens eine Einheit ver-
mietet ist. In Deutschland gibt es 19 479 501 Wohngebäude (Statistisches Bundesamt – 
Fortschreibung Wohngebäude- und Wohnungsbestand; https://www-genesis.desta-
tis.de/datenbank/beta/url/96ef215e). Von diesen Wohngebäuden werden 12 322 000 Ein-
familienhäuser von Eigentümern genutzt (vergleiche Zusatzprogramm des Mikrozensus 
„Wohnen in Deutschland“ 2019; Tabelle 8), so dass angenommen wird, dass 7 157 501 (= 
19 479 501-12 322 000) Wohngebäude vermietet werden. 


Neben den Wohngebäuden sind ebenso 1,9 Millionen (GEG-relevante) Nicht-Wohnge-
bäude zu berücksichtigen. Es wird angenommen, dass das Verhältnis der Vermietung ver-
gleichbar ist. Dementsprechend wird die Annahme getroffen, dass 760 000 (= 1 900 000 * 
0,4) Nicht-Wohngebäude herangezogen werden. Insgesamt ergibt sich eine Gesamtzahl 
von 7 917 501 Gebäuden.  


Außerdem werden die in Vorgabe 4.1.5 erläuterten Quoten bezüglich Digitalisierung und 
Einsicht in die Belege auch hier zur weiteren Berechnung angewendet und folgende Fall-
zahl angenommen:  


NWG: (760 000 Gebäude* 85 Prozent noch keine Digitalisierung * 3 Prozent einsichtneh-
mende Mieter) 


+ 


WG: (7,16 Millionen Gebäude * 85 Prozent noch keine Digitalisierung * 3 Prozent einsicht-
nehmende Mieter) 


= 19 380 + 182 580 = rund 202 000. 


Validierte Daten für den Zeitaufwand der Digitalisierung der Belege der Betriebskostenab-
rechnung liegen nicht vor. Für das Digitalisieren ist das Einscannen und Ablegen der Do-
kumente notwendig. Der Zeitaufwand wird anhand des Leitfadens ermittelt, es wird die 
Standardaktivität StA.12 „Kopieren, Archivieren, Verteilen“ mit zwölf Minuten angesetzt.  


Bei Heranziehung des durchschnittlichen Lohnsatzes für Grundstücks- und Wohnungswe-
sen (WZ2008: L68) mit 36,90 Euro pro Stunde wird eine jährliche Belastung von 1,49 Milli-
onen Euro geschätzt. 


Vorgabe 4.2.17 (Weitere Vorgabe): Digitale Belegeinsicht – Vermieter; § 556 Absatz 4 
BGB-E 


Nach aktuellem Recht haben Mieter einen Anspruch darauf, die Originalbelege der Be-
triebskostenabrechnung einzusehen. Die Einsichtnahme findet grundsätzlich beim Vermie-
ter statt. Es ist dabei anzunehmen, dass in der Regel ein gemeinsamer Termin von Vermie-
ter und Mieter stattfindet. Nach der neuen Regelung ist es möglich, dass der Vermieter die 
Belege digital an den Mieter übermittelt.  


Die Fallzahl setzt sich aus den unter 4.1.5, 4.2.15 und 4.3.7 angenommenen Fallzahlen 
zusammen. Die Herleitung dieser ist jeweils der Vorgabe zu entnehmen: 


540 000 (Fallzahl Bürger) + 105 000 (Fallzahl Wirtschaft) + 7 500 (Fallzahl Verwaltung) = 
652 500 Mieter 


Validierte Daten zum Zeitaufwand liegen nicht vor. Für die Einsicht der Belege, welche 
durch die Rechtsänderung eingespart wird, wird ein Zeitaufwand von 20 Minuten pro Fall 
angenommen, gemäß des Leitfadens mit der Standardaktivität der Bürgerinnen und Bürger 
StA. 2 „Fachliche Beratung in Anspruch nehmen“. Hinzu kommt für den Vermieter ein Zeit-
aufwand von einer Minute zur Übermittlung der digitalisierten Belege (gemäß Leitfaden StA. 







 - 82 -   


 


8 „Datenübermittlung und Veröffentlichung“). Gemäß diesen Annahmen wird eine Entlas-
tung für den Vermieter von 19 Minuten geschätzt. 


Bei Heranziehung des einfachen Lohnsatzes für Grundstücks- und Wohnungswesen mit 
36,90 Euro pro Stunde wird eine jährliche Entlastung des Erfüllungsaufwands von rund 7,6 
Millionen Euro geschätzt. 


Artikel 25 Nummer 1 und 2 – Änderung des Patentgesetzes – Vorgabe 4.2.21: Abgabe 
der Lizenzbereitschaftserklärungen – Schriftformerfordernis; § 23 Absatz 1 Satz 1 
und Absatz 7 Satz 1 PatG-E 


Im Hinblick auf die Aufhebung des materiell-rechtlichen Schriftformerfordernisses in § 23 
PatG ist mit Einsparungen zu rechnen, die in der Höhe jedoch nicht zu beziffern sind. Im 
Mittel der letzten Jahre wurden durchschnittlich knapp 6 000 Lizenzbereitschaftserklärun-
gen pro Jahr eingereicht, über 98 Prozent hiervon in Schriftform. Infolge der Aufhebung der 
materiell-rechtlichen Schriftformerfordernisse in § 23 PatG gelten künftig die allgemeinen 
Formvorschriften in Verfahren vor dem DPMA. Diese fordern derzeit für die Einreichung 
von Anträgen und Eingaben in Papierform eine Unterschrift (§ 10 DPMAV), für die Einrei-
chung als elektronisches Dokument eine signaturgebundene Einreichung (§ 125a PatG, 
§ 12 DPMAV, §§ 1, 3 ERVDPMAV). Der Anteil der Nutzer, der hiernach künftig trotz Er-
leichterung der Formerfordernisse in Schriftform einreichen wird, lässt sich nicht beziffern. 


Artikel 29 – Änderung des Investmentsteuergesetzes – Vorgabe 4.2.25: Verfahrens-
änderungen bei der gesonderten und einheitlichen Feststellung von Besteuerungs-
grundlagen von Spezial-Investmentfonds; § 51 InvStG-E 


Eine Veränderung des Erfüllungsaufwands entsteht nicht. Eine Entlastungswirkung ergibt 
sich jedoch dadurch, dass ein durch das Kreditzweitmarktförderungsgesetz entstandener 
unbeabsichtigter Zusatzaufwand bei der Veranlagung von Spezial-Investmentfonds vermie-
den und ein ähnlicher Rechtszustand wie vor dem Kreditzweitmarktförderungsgesetz her-
gestellt wird. Da dieser unbeabsichtigte Zusatzaufwand als Belastung bislang auch in keiner 
Schätzung des Erfüllungsaufwands enthalten war, kann sich keine rechnerische Entlas-
tungswirkung ergeben.  


Artikel 31 – Änderung des Einkommensteuergesetzes – Vorgabe 4.2.27 (Informati-
onspflicht): Befristung Freistellungsbescheinigung, § 50c Absatz 2 Satz 4 EStG 


Die Antragstellung für Freistellungsbescheinigungen erfolgt regelmäßig durch ausländische 
Unternehmen. Die deutsche Wirtschaft wird daher nur geringfügig entlastet.  


Artikel 40 – Änderung des Kapitalanlagegesetzbuchs – Vorgabe 4.2.42 (Informations-
pflicht): Ersetzung der Schriftform durch Textform; § 1 Absatz 19 Nummer 33 Buch-
stabe a Doppelbuchstabe b KAGB-E 


Die Ersetzung der Schriftform durch Textform für die Anlegererklärung zur Qualifikation als 
semiprofessioneller Anleger wird bei 680 Kapitalverwaltungsgesellschaften bei einem an-
genommenen Personalaufwand von 51,30 Euro ein einmaliger Erfüllungsaufwand von 
34 884 Euro angenommen. Dem stehen bei angenommenen zehn semiprofessionellen An-
legerinnen und Anlegern pro Kapitalverwaltungsgesellschaft bei einem Personalaufwand 
von -11,55 Euro jährliche Entlastungen von 78 540 Euro gegenüber. 


Artikel 41 – Änderung des Akkreditierungsstellengesetzes – Vorgabe 4.2.43 (Informa-
tionspflicht): Akkreditierungsverfahren – Schriftformerfordernis; § 2 Absatz 1 Ak-
kStelleG-E  
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Durch Verzicht auf das Schriftformerfordernis für die Beantragung einer Akkreditierung ent-
fällt der Aufwand für die Leistung einer Unterschrift und die Übersendung des Antrags auf 
dem Postweg beziehungsweise der Aufwand für schriftformersetzende Verfahren. Die An-
tragstellung hat künftig in elektronischer Form zu erfolgen. Die Wirtschaft wird jährlich um 
rund 1.700 Euro entlastet. 


Artikel 46 – Änderung des Arbeitszeitgesetzes – Vorgabe 4.2.48 (Informationspflicht): 
Arbeitgeber muss Gesetz und für den Betrieb geltende Rechtsverordnungen und Ta-
rifverträge und Betriebs- oder Dienstvereinbarungen im Betrieb aushängen oder aus-
legen; § 16 Absatz 1 ArbZG-E 


Mit der Änderung zu § 16 Absatz 1 ArbZG wird es künftig für Arbeitgeber möglich sein, eine 
Kopie des Arbeitszeitgesetzes, der aufgrund des Arbeitszeitgesetzes erlassenen, für den 
Betrieb geltenden Rechtsverordnungen und der für den Betrieb geltenden Tarifverträge und 
Betriebs- oder Dienstvereinbarungen im Sinne des § 7 Absatz 1 bis 3 und der §§ 12 und 
21a Absatz 6 ArbZG digital den Arbeitnehmerinnen und Arbeitnehmern zur Verfügung zu 
stellen. Nach Destatis gibt es rund 2,3 Millionen Unternehmen mit mindestens einem sozi-
alversicherungspflichtig Beschäftigten. Es wird angenommen, dass in jedem Betrieb einmal 
im Jahr eine Änderung der genannten Vorschriften veröffentlicht werden muss. Laut Desta-
tis spart eine elektronische Veröffentlichung zwei Minuten. Dies kann von einer Person mit 
niedriger Qualifikation durchgeführt werden. Der Stundenlohnsatz liegt laut dem „Leitfaden 
zur Ermittlung und Darstellung des Erfüllungsaufwands in Regelungsvorhaben der Bundes-
regierung“ bei 23,60 Euro. In Summe wird so eine jährliche Einsparung von rund 1,81 Mil-
lionen Euro für die Wirtschaft geschätzt. 


Artikel 47 – Änderung des Jugendarbeitsschutzgesetzes – Vorgabe 4.2.49 (Informa-
tionspflicht): Bekanntgabe des Gesetzes und der Aufsichtsbehörde und Aushang 
über Arbeitszeit und Pausen; §§ 47 und 48 JArbSchG-E  


Die bisherigen jährlichen Kosten belaufen sich laut OnDEA auf rund 240 000 Euro. Laut 
dem Statistischen Bundesamt verringert die neue Regelung den Arbeitsaufwand von drei 
Minuten auf eine Minute pro Fall. Nach Berücksichtigung der in OnDEA hinterlegten Fallzahl 
(202 440 Fälle pro Jahr) und einem Lohnkostensatz von 23,60 Euro pro Stunde ergibt sich 
eine jährliche Einsparung von rund 159 000 Euro.  


Artikel 48 – Änderung des Bundeselterngeld- und Elternzeitgesetzes – Vorgabe 
4.2.50 (Informationspflicht): Begründungspflicht des Arbeitgebers bei Ablehnung 
des Antrags auf Teilzeit während der Elternzeit; § 15 Absatz 4, 5 und 7 BEEG 


Die Neuregelungen zur Begründungspflicht des Arbeitgebers bei Ablehnung des Antrags 
eines Arbeitnehmers auf Verringerung der Arbeitszeit sehen künftig kein Schriftformerfor-
dernis mehr vor. Für die Mitteilung gilt künftig die einfachere Textform. Dadurch ist eine 
postalische Abwicklung des oben genannten Ablehnungsbescheids nicht mehr notwendig. 
Die Mitteilungspflicht des Arbeitgebers im Falle einer Ablehnung der vom Arbeitnehmer vor-
geschlagenen Verringerung der Arbeitszeit kann in Zukunft auf elektronischem Wege erfüllt 
werden. 


Laut der Antidiskriminierungsstelle des Bundes werden rund 20 Prozent der der gestellten 
Anträge auf Teilzeit während der Elternzeit abgelehnt (siehe Abschlussbericht „Diskriminie-
rungserfahrungen von fürsorgende Erwerbstätigen im Kontext von Schwangerschaft, El-
ternzeit und Pflege von Angehörigen“: Seite 81, unter: https://www.antidiskriminierungs-
stelle.de/SharedDocs/forschungsprojekte/DE/Studie_DiskrErf_fuersorgender_Erwerbstae-
tiger.html). Bei jährlich rund 390 000 gestellten Anträgen auf Teilzeit während der Elternzeit 
(siehe Vorgabe 4.1.9) ist von rund 78 000 Ablehnungsbescheiden auszugehen.  


Analog zu Vorgabe 4.1.9 wird eine Zeiteinsparung von etwa 0,9 Minuten und eine Sach-
kosteneinsparung von 1 Euro pro Fall angesetzt.  
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Bei einem durchschnittlichen Lohnsatz der Wirtschaft über alle Wirtschaftsabschnitte in 
Höhe von 36,30 Euro pro Stunde (siehe Leitfaden: Anhang 7) ergibt sich für die Wirtschaft 
eine Reduktion der jährlichen Bürokratiekosten aus Informationspflichten in Höhe von rund 
120 000 Euro. 


Artikel 30 Nummer 4 und Artikel 51 Nummer 3 – Änderung des Vierten Buches Sozi-
algesetzbuch – Vorgabe 4.2.51 (Informationspflicht): Einrichtung und Nutzung einer 
zentralen Vollmachtsdatenbank der Steuerberaterinnen und -berater für Vollmachten 
im Bereich der sozialen Sicherung; § 105a des Vierten Buches Sozialgesetzbuch in 
der Entwurfsfassung (SGB IV-E) in Verbindung mit § 85a Absatz 2 Nummer 13 des 
Steuerberatungsgesetzes in der Entwurfsfassung (StBerG-E) 


Eine genaue Anzahl der pro Jahr anfallenden Vollmachten, die Arbeitgeber für Steuerbera-
terinnen und -berater für den Bereich der sozialen Sicherung ausstellen müssen, ist bisher 
nicht erfasst. Vollmachten werden als Dauervollmachten, bei zahlreichen Einzelanfragen 
zu einzelnen Geschäftsvorgängen und bei jedem Wechsel einer Steuerberaterin oder eines 
Steuerberaters wieder für die nachstehend genannten Fälle erneut erteilt. Um eine erste 
Abschätzung des jährlichen Aufwandes zu erhalten, wird daher mit folgenden Annahmen 
gerechnet, die auf Erfahrungen von Steuerberatungskanzleien und Arbeitgebern beruhen: 


Je Arbeitgeber sind für eine Steuerberaterin oder einen Steuerberater in der Regel je eine 
Vollmacht für die Rentenversicherungsträger, die Bundesagentur für Arbeit und die gesetz-
lichen Unfallversicherungsträger und abhängig von der Anzahl der beschäftigten Mitarbeiter 
im Schnitt sieben bis neun Vollmachten an die gesetzlichen Krankenkassen abzugeben. 
Berücksichtigt ist bei dieser Anzahl auch die erneute Bevollmächtigung beim Krankenkas-
senwechsel von Mitarbeiterinnen und Mitarbeitern. Darüber hinaus gibt es noch weitere 
Träger der sozialen Sicherung (zum Beispiel berufsständische Versorgung, Minijobzent-
rale, Künstlersozialkasse, Sozialversicherung für Landwirtschaft, Forsten und Gartenbau), 
für die je nach Arbeitgeber weitere Vollmachten dazukommen. 


Zur Vereinfachung der Berechnungen wird im Weiteren mit zehn Vollmachten pro Arbeit-
geber pro Jahr gerechnet. Mit der Wahrnehmung der Entgeltabrechnung und weiteren Vor-
gängen gegenüber der Sozialversicherung werden die Steuerberaterinnen und Steuerbe-
rater von rund 1,8 Millionen Arbeitgebern beauftragt.  


Die jährliche Veränderungsquote durch zum Beispiel Steuerberaterwechsel, neue Ge-
schäftsvorgänge mit den Trägern, Krankenkassenwechseln der Beschäftigten und Ähnli-
chem wird mit rund 25 Prozent seitens der Steuerberaterinnen und -berater angegeben. 
Diese Quote wird der Berechnung des jährlichen Aufwandes zu Grunde gelegt. Die Fallzahl 
für die weitere Berechnung liegt somit bei 4,5 Millionen (1,8 Millionen Arbeitgeber * 10 Voll-
machten pro Jahr * 0,25). 


Der derzeitige Aufwand für die Anforderung, Ausstellung und Übermittlung einer Vollmacht 
beläuft sich auf insgesamt 32 Minuten und 3,60 Euro pro Fall (Anforderung an den Arbeit-
geber durch die Steuerberaterin oder den Steuerberater (circa 15 Minuten und 1,20 Euro 
Sachkosten), Ausstellen der Vollmacht und Rücksendung an die Steuerberaterin oder den 
Steuerberater (circa zehn Minuten und 1,20 Sachkosten), Übermittlung der Vollmacht an 
den Träger durch die Steuerberaterin oder den Steuerberater und Archivierung (circa sie-
ben Minuten und Sachkosten 1,20 Euro). 


Nach Berücksichtigung des Lohnkostensatzes des Wirtschaftsabschnitts K – Erbringung 
von Finanz- und Versicherungsdienstleistungen in Höhe von 80,90 Euro pro Stunde (hohes 
Qualifikationsniveau) errechnet sich dadurch eine aktuelle Belastung von rund 210,4 Milli-
onen Euro pro Jahr. 


Künftig wird bei Beauftragung von Steuerberaterinnen oder -beratern durch einen Arbeitge-
ber eine Vollmacht für den Bereich der sozialen Sicherung gleich mit ausgestellt. Die 
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Steuerberaterinnen und -berater übermitteln die Vollmacht an die Vollmachtsdatenbank 
mittels geschützter und verifizierte Datenübermittlung. Dadurch reduziert sich der Zeitauf-
wand auf zehn Minuten pro Arbeitgeber, da die Steuerberaterinnen und -berater die Voll-
macht einmalig direkt beifügen und dann übermitteln und verakten und gegebenenfalls die 
Beendigung anzeigen. Außerdem ist mit einem Fall statt mit zehn Fällen pro Jahr zu rech-
nen. Die künftige Fallzahl liegt somit bei 450 000 Vollmachten pro Jahr. 


Die technischen Vorrichtungen für die Übermittlung der Vollmachtsdaten sind bereits auf 
Grund der Vollmachtsdatenbank im Bereich der Finanzen vorhanden. Der künftige jährliche 
Erfüllungsaufwand liegt somit schätzungsweise bei rund 6,5 Millionen Euro. 


Aufbaukosten für die Datenbank und die laufenden Kosten für die Unterhaltung der Daten-
bank werden mit jeweils einer Million Euro (einmalig und jährlich) geschätzt. 


Die Vollmachtsdatenbank ist außerdem die Voraussetzung dafür, dass weitere Geschäfts-
prozesse mit den Trägern der sozialen Sicherung zukünftig von analogen auf digitale Über-
mittlung umgestellt werden können. 


Einmalkosten entstehen außerdem durch die einmalige Befüllung der Vollmachtsdatenbank 
für alle Arbeitgeber, die eine Vollmacht an eine Steuerberatungskanzlei ausstellen, von 24,3 
Millionen Euro.  


In Summe liegt die jährliche Entlastung somit bei rund 202,8 Millionen Euro (6,5 Millionen 
Euro - 210,4 Millionen Euro + 1 Million Euro Wartungskosten der Datenbank) und die ein-
maligen Kosten bei rund 25,3 Millionen Euro (24,3 Millionen Euro durch die erstmalige Be-
füllung der Datenbank + 1 Million Euro durch den technischen Aufbau). 


Artikel 55 und 56 – Änderung des Siebten Buches Sozialgesetzbuch und der Unfall-
versicherungs-Anzeigeverordnung 


Vorgabe 4.2.53 (Informationspflicht): Pflicht zur Anzeige eines Versicherungsfalls 
durch die Unternehmer; § 193 SGB VII-E in Verbindung mit § 6 UVAV-E 


Für die anzeigepflichtigen Unternehmen, Einrichtungen, Ärztinnen und Ärzte ergibt sich 
durch die Regelung zum einheitlichen Meldeweg bei Versicherungsfällen der gesetzlichen 
Unfallversicherung eine Ersparnis in den Personal- und Sachkosten. Nach geltendem 
Recht muss das Unternehmen entweder selbst eine Anzeige an den Unfallversicherungs-
träger sowie eine Anzeige an die Arbeitsschutzbehörde senden oder dem Unfallversiche-
rungsträger mitteilen, dass dieser die Meldung an die Arbeitsschutzbehörde weiterleiten 
soll. Ärztinnen und Ärzte können entweder an den Unfallversicherungsträger oder an die 
Arbeitsschutzbehörde melden. Durch den einheitlichen Meldeweg von der meldepflichtigen 
Stelle (Unternehmen, Ärztinnen oder Ärzte) an den Unfallversicherungsträger und von die-
sem an die Arbeitsschutzbehörde ergeben sich folgende Einsparungen: 


Von den Unternehmen wurden im Jahr 2022 etwa 1,1 Millionen. Arbeits- und Wegeunfälle 
sowie Berufskrankheiten gemeldet. Da die Unternehmen bislang die Wahl haben, selbst 
direkt an die Arbeitsschutzbehörde zu melden oder die Meldung dem Unfallversicherungs-
träger zu übertragen, wird davon ausgegangen, dass in 50 Prozent aller Fälle die Meldung 
von den Unternehmen selbst vorgenommen wird. Es wird von einer Bearbeitungszeit von 
drei Minuten für die Erstellung der Meldung an die Arbeitsschutzbehörde und einem Stun-
denlohn von 34 Euro (mittleres Qualifikationsniveau im Durchschnitt aller Wirtschaftsbran-
chen) ausgegangen.  


Vorgabe 4.2.54 (Informationspflicht): Anzeigepflicht von Ärztinnen und Ärzten bei Be-
rufskrankheiten; § 202 SGB VII-E in Verbindung mit § 6 UVAV-E 


Von den Ärztinnen und Ärzten wurden im Jahr 2022 rund 220 000 Verdachtsfälle auf Be-
rufskrankheiten gemeldet (ohne Sondereffekte durch Covid-19). Nach Auskunft des 
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Spitzenverbandes der gesetzlichen Unfallversicherungsträger nutzen die Ärztinnen und 
Ärzte weit überwiegend die Meldung an den Unfallversicherungsträger. Es wird daher da-
von ausgegangen, dass nur in 20 Prozent dieser Fallgruppe eine initiale Meldung an die 
Arbeitsschutzbehörde erfolgt. Es wird von einer Bearbeitungszeit von drei Minuten für die 
Erstellung der Meldung an die Arbeitsschutzbehörde und einem Stundenlohn von 59,10 
Euro (ärztliche Tätigkeit) ausgegangen.  


4.3 Erfüllungsaufwand der Verwaltung 


Die Verwaltung wird um rund 73,7 Millionen Euro entlastet. Davon entfallen rund 1,7 Millio-
nen Euro auf den Bund, rund 15,3 Millionen Euro auf die Länder, rund 126 000 Euro über-
greifend auf Bundes- und Landesebene und rund 56,6 Millionen Euro auf die Träger der 
Sozialversicherungen. Es entsteht ein einmaliger Erfüllungsaufwand in Höhe von rund 3,4 
Millionen Euro, wobei davon rund 244 000 Euro auf den Bund, rund 750 000 Euro auf die 
Länder und rund 2,4 Millionen Euro auf die Träger der Sozialversicherungen entfallen. Die 
Einzelheiten ergeben sich aus nachfolgender Aufstellung: 


Vor-
gabe 


Paragraph; Bezeichnung 
der Vorgabe; Verwaltungs-
ebene 


Rechenweg -  
jährliche Aufwandsän-
derung 


Jährlicher Er-
füllungsauf-
wand (in Tsd. 
Euro) 


Rechenweg -  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungsauf-
wand (in Tsd. 
Euro) 


4.3.1 


Artikel 5 Nummer 2 


§ 18 Absatz 2 Satz 2 
UStG; Anpassung der Auf-
forderung zur monatlichen 
Abgabe von Voranmeldun-
gen erst bei Steuer von 
9 000 Euro im Vorjahr; 
Land 


Personalkosten: 
534.480 Voranmel-
dungen * -1 Minute/60 
* 35,74 Euro (Aufga-
benerledigung zu 
20 % durch den geh. 
Dienst und zu 80 % 
durch den mittleren 
Dienst, daher durch-
schnittliche Kosten 
von 35,74 Euro je 
Stunde) 


-318  0 


4.3.2 


Artikel 5 Nummer 2 


§ 18 Absatz 2a Satz 1 
UStG; Anpassung der 
Möglichkeit zur Abgabe 
von monatlichen Voran-
meldungen, erst wenn 
Überschuss von 9.000 
Euro im Vorjahr zugunsten 
des Steuerpflichtigen; 
Land  


Personalkosten: 
29.576 Voranmeldun-
gen * -1 Minute/60 * 
35,74 Euro (Aufga-
benerledigung zu 20 
% durch den geh. 
Dienst und zu 80 % 
durch den mittleren 
Dienst, daher durch-
schnittliche Kosten 
von 35,74 Euro je 
Stunde) 


-17,6  0 


4.3.3 


Artikel 5 Nummer 4 


§ 26a Absatz 2 Nummer 2 
UStG; Bußgeldverfahren; 
Land 


Personalkosten: 60 
Bußgeldverfahren * -
2.372 Minuten/60 * 
43,80 Euro pro Stunde  


-104   0 


4.3.4 


 


Artikel 11 


§ 21 Absatz 2 und 3 
UVPG; Durchführung des 
Zulassungsverfahrens; 
Land 


Personalkosten: 68 
Zulassungsverfahren * 
-240 Minuten/60 * 
42,50Euro pro Stunde 


-12   0 
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Vor-
gabe 


Paragraph; Bezeichnung 
der Vorgabe; Verwaltungs-
ebene 


Rechenweg -  
jährliche Aufwandsän-
derung 


Jährlicher Er-
füllungsauf-
wand (in Tsd. 
Euro) 


Rechenweg -  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungsauf-
wand (in Tsd. 
Euro) 


4.3.5 


Artikel 12 Nummer 2 


§ 7a UhVorschG; Wegfall 
der Prüfung der Vorausset-
zungen; Land 


Personalkosten: 
210.000 Überprüfun-
gen * -7,5 Minuten/60 
* 33,40 Euro pro 
Stunde  


-877   0 


4.3.6 


Artikel 12 Nummer 3 


§ 9 Absatz 4 UhVorschG; 
Vorläufige Zahlungsein-
stellung ohne Bescheid; 
Land 


Personalkosten: 
18.000 Erstellungen 
von Rückforderungs-
bescheiden * -34 Mi-
nuten/60 * 33,40 Euro 
pro Stunde 


-341   0 


4.3.7 


Artikel 15 Nummer 5 


§ 556 Absatz 4 BGB; digi-
tale Belegeinsicht der Be-
triebskostenabrechnung; 
Bund und Land  


Personalkosten: 7.500 
Mieter - Verwaltung * -
20 Minuten/60 * 42,50 
Euro pro Stunde; 
Sachkosten: 7.500 
Mieter - Verwaltung * -
2,60 Euro 


-126   0 


4.3.8 


Artikel 31 


 


§ 50c Absatz 2 Satz 4 
EStG, Befristung 
Freistellungsbescheinigun
g, Bund 


siehe Erläuterung -827  0 


4.3.9 


Artikel 32 Nummer 4 


§ 40 Absatz 2 WPO; Mittei-
lungspflicht bei Änderung 
von Mitgliederdaten der 
Wirtschaftsprüferkammer; 
Bund 


Personalkosten: 
43.493 Anträge * -2 
Minuten/60 * 33,80 
Euro pro Stunde 


-49   0 


4.3.10 


Artikel 32 Nummer 2 und 8 


§ 12 Absatz 2 und § 131h 
WPO; Bereitstellung eines 
elektronischen Fachver-
fahrens für den schriftli-
chen Teil des Wirtschafts-
prüferexamens; Bund 


Sachkosten: 1 Be-
schaffung einer elekt-
ronischen Prüfungs-
umgebung * 400.000 
Euro 


400   0 


4.3.11 


Artikel 32 Nummer 2 


§ 12 Absatz 2 WPO; 
Schriftliche Prüfungen 
(Korrekturaufwand); Bund 


Personalkosten: 1.960 
Prüfungen * -14 Minu-
ten/60 * 70,50 Euro 
pro Stunde; Sachkos-
ten (Papieraufwand): 
1.960 Prüfungen * -5 
Euro 


-42   0 


4.3.12 


Artikel 32 Nummer 8 


§ 131h WPO; Zulassung 
zur Eignungsprüfung als 


Geringfügige Entlas-
tung, da niedrige Fall-
zahl (niedrige 


0   0 
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Vor-
gabe 


Paragraph; Bezeichnung 
der Vorgabe; Verwaltungs-
ebene 


Rechenweg -  
jährliche Aufwandsän-
derung 


Jährlicher Er-
füllungsauf-
wand (in Tsd. 
Euro) 


Rechenweg -  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungsauf-
wand (in Tsd. 
Euro) 


Wirtschaftsprüfer prüfen 
und Prüfung durchführen; 
Bund 


einstellige Anzahl an 
Personen) 


4.3.13 


Artikel 35 Nummer 2 


§ 32 Absatz 3 MessEG; 
Betreiben der nach Lan-
desrecht zuständigen Mel-
destelle; Land 


Personalkosten: -
42.240 Minuten/60 * 
42,50 Euro pro Stunde 


-30   0 


4.3.14 


Artikel 36 


§ 3 Absatz 3 BBergG; Ent-
fall des Antrags auf Bewilli-
gung nach § 8 BBergG; 
Land 


Personalkosten: 120 
Fälle * -240 Minu-
ten/60 * 54,55 Euro 
pro Stunde 
 


-26   0 


4.3.15 


Artikel 39 


§ 1 Absatz 3 SchuldMitüG; 
Aufhebung Schuldenmit-
übernahmegesetz; Bund 


Keine Aufwandsände-
rung, da das Gesetz 
bereits keinen Anwen-
dungsbereich mehr 
hatte.  


0  0 


4.3.16 


Artikel 42 


§ 54 Absatz 12 BNatSchG; 
Regelung zum Erlass 
normkonkretisierender 
Verwaltungsvorschriften; 
Bund 


Keine Aufwandsände-
rung - spätere Konkre-
tisierung im Zuge der 
geplanten Verwal-
tungsvor-schriften 


0   0 


4.3.17 


Artikel 48 Nummer 2 Buch
stabe a 


§ 2b Absatz 1 Satz 2 
BEEG; Wegfall der Über-
prüfung des Nachweises 
von Ausklammerung von 
Zeiten bei Elterngeld; Land 


Personalkosten: 
31.369 Nachweise * -5 
Minuten/60 * 33,70 
Euro pro Stunde  


-88   0 


4.3.18 


Artikel 48 


§ 7 Absatz 1, § 12 i.V.m. 
§ 25 BEEG; Bearbeitung 
des Antrags auf Elterngeld 
und Elterngeld Plus; Land 


Personalkosten: 
1.850.000 Anträge * -
10 Minuten/60 * 40,20 
Euro pro Stunde  


-12.395   0 


4.3.19 


Artikel 48 Nummer 13 


§ 24b BEEG; Internetportal 
des Bundes zur elektroni-
schen Unterstützung der 
Beantragung von Eltern-
geld; Bund 


Pauschalangabe, 
siehe Erläuterung 


-1.100   0 
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Vor-
gabe 


Paragraph; Bezeichnung 
der Vorgabe; Verwaltungs-
ebene 


Rechenweg -  
jährliche Aufwandsän-
derung 


Jährlicher Er-
füllungsauf-
wand (in Tsd. 
Euro) 


Rechenweg -  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungsauf-
wand (in Tsd. 
Euro) 


4.3.20 


Artikel 48 Nummer 13 


§ 24b BEEG; Internetportal 
der Länder zur elektroni-
schen Unterstützung der 
Beantragung von Eltern-
geld; Land 


Pauschalangabe, 
siehe Erläuterung 


1.100   0 


4.3.21 


Artikel 48 Nummer 14 


§ 25 BEEG; Einführung 
des automatisierten Daten-
abrufs bei den Standesäm-
tern; Anpassung der IT-
Fachverfahren; Land 


 0 


Pauschalan-
gabe 


 


Ergebnis ei-
ner Länder-
abfrage. Acht 
von 16 Län-
dern konnten 
eine Schät-
zung vorneh-
men. 


750 


4.3.22 


Artikel 50 Nummer 2 und 
Artikel 51 Nummer 4 


§ 56 SGB II und § 109a 
SGB IV; Anzeige- und Be-
scheinigungspflicht bei Ar-
beitsunfähigkeit - Jobcen-
ter; Bund und Land (Kom-
munen) 


Pauschalangabe, 
siehe Erläuterung 


-2.200 (Land) 
Pauschalan-
gabe, siehe 
Erläuterung 


240 (Bund) 


4.3.23 


Artikel 50 Nummer 2 und 
Artikel 51 Nummer 4  


§ 56 SGB II und § 109a 
SGB IV; Anzeige- und Be-
scheinigungspflicht bei Ar-
beitsunfähigkeit - Kranken-
kassen; Träger der Sozial-
versicherung 


Nicht quantifiziert  
Pauschalan-
gabe, siehe 
Erläuterung 


1.400 


4.3.24 


Artikel 30 Nummer 4 und 
Artikel 51 Nummer 3 


§ 105a SGB IV i.V.m. 
§ 85a Absatz 2 Num-
mer 12 StBerG; Einrich-
tung und Nutzung einer 
zentralen Vollmachtsda-
tenbank der Steuerberate-
rinnen und Steuerberater 
für Vollmachten im Bereich 
der sozialen Sicherung; 
Träger der Sozialversiche-
rung 


Personalkosten: 
4.500.000 Vollmach-
ten * -13 Minuten/60 * 
34 Euro pro Stunde; 
Sachkosten: 
4.500.000 Vollmach-
ten * -1,20 Euro 


-38.550 
Sachkosten: 
10 Träger * 
100.000 Euro 


1.000 
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Vor-
gabe 


Paragraph; Bezeichnung 
der Vorgabe; Verwaltungs-
ebene 


Rechenweg -  
jährliche Aufwandsän-
derung 


Jährlicher Er-
füllungsauf-
wand (in Tsd. 
Euro) 


Rechenweg -  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungsauf-
wand (in Tsd. 
Euro) 


4.3.25 


Artikel 53 Nummer 3 und 
Artikel 54 


§ 151c SGB VI und § 5 Ab-
satz 1 Nummer 45 FVG; 
Abschaffung der Stichpro-
benprüfung; Träger Deut-
sche Rentenversicherung 


Siehe Erläuterung -18.000   0 


4.3.26 


Artikel 55 Nummer 1 Buch
stabe a 


§ 181 SGB VII Wegfall 
Lastenteilungsbericht – 
BMAS; Bund 


Personalkosten: 1 
BMAS * -1.800 Minu-
ten/60 * 70,50 Euro 
pro Stunde 


 


 


 


-2 


 


  


4.3.27 


Artikel 55 Nummer 1 Buch
stabe a 


§ 181 SGB VII Wegfall 
Lastenteilungsbericht –   
BAS; Bund 


Personalkosten: 1 
BAS * -3.000 Minu-
ten/60 * 46,50 Euro 
pro Stunde 


 


-2   


4.3.28 


Artikel 55 und 56 


§ 193 und § 202 SGB VII 
i.V.m. § 6 UVAV; Verein-
heitlichung des Melde-
wegs; Träger der Unfall-
versicherung 


Mehr- und Minderauf-
wand gleichen sich 
aus, siehe Erläuterung 


0   0 


4.3.29 


Artikel 59 Nummer 4 


 


§§ 39 ff. SUG; Erfüllungs-
aufwand der Vorprüfstelle; 
Bund 


Pauschalangabe, 
siehe Erläuterung 


-60   0 


4.3.30 


Artikel 59 Nummer 4 


§§ 39 ff. SUG; Erfüllungs-
aufwand des Seeamtes; 
Bund 


Pauschalangabe, 
siehe Erläuterung 


-27   0 


4.3.31 


Artikel 59 Nummer 4 


§§ 39 ff. SUG; Erfüllungs-
aufwand BSH – einmalig; 
Bund 


  0 
Pauschalan-
gabe 


4 


4.3.32 


Artikel 60 Absatz 5 


§ 56 See-BV; Entzug der 
Berechtigung – BSH; Bund 


Pauschalangabe, 
siehe Erläuterung 


3   0 
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Vor-
gabe 


Paragraph; Bezeichnung 
der Vorgabe; Verwaltungs-
ebene 


Rechenweg -  
jährliche Aufwandsän-
derung 


Jährlicher Er-
füllungsauf-
wand (in Tsd. 
Euro) 


Rechenweg -  
einmaliger 
Aufwand 


Einmaliger  
Erfüllungsauf-
wand (in Tsd. 
Euro) 


4.3.33 


Artikel 60 Absatz 5 


§ 57 See-BV; Anordnung 
des Ruhens der Berechti-
gung – BSH; Bund 


Pauschalangabe, 
siehe Erläuterung 


5   0 


Summe (in Tsd. Euro) -73.686  3.394 


davon auf Bundesebene (in Tsd. Euro) -1.701   244 


davon auf Landesebene (in Tsd. Euro) -15.309   750 


davon übergreifend (Bund und Land) (in Tsd. Euro) -126  0 


davon auf Träger der Sozialversicherungen (in Tsd. Euro) -56.550  2.400 


Anzahl der Vorgaben 33   
 


Artikel 31 – Änderung des Einkommensteuergesetzes – Vorgabe 4.3.8: Befristung 
Freistellungsbescheinigung; § 50c Absatz 2 Satz 4 EStG 


Durch eine geringere Anzahl von Freistellungsanträgen, die eingeht und bearbeitet werden 
muss, ergibt sich für die Verwaltung ein jährlicher verminderter Erfüllungsaufwand von ins-
gesamt rund 827 000 Euro. Der Erfüllungsaufwand setzt sich zusammen aus einer Minde-
rung von Personalkosten in Höhe von rund 365 000 Euro (Mittlerer Dienst: 4 600 Fälle x 
141 Minuten pro Fall x Lohnsatz pro Minute in Euro) 0,563 = gerundet 365 000 Euro sowie 
gehobener Dienst: 1 300 Fälle x 157 Minuten Zeitaufwand pro Fall x Lohnsatz pro Minute 
in Euro 0,775 = gerundet 158 000 Euro) und einer Minderung von Sachkosten in Höhe von 
rund 304 000 Euro (IT-Kosten, Kommunikationskosten und Gebäudekosten).  


Artikel 35 – Änderung des Mess- und Eichgesetzes – Vorgabe 4.3.13: Betreiben der 
nach Landesrecht zuständigen Meldestelle; Land; § 32 Absatz 3 MessEG 


Für die Verwaltung wird für § 32 Absatz 3 MessEG, der die zuständigen Behörden verpflich-
tet, eine einheitliche elektronische und postalische Adresse zur Annahme der Anzeigen des 
erstmaligen Verwendens bereit zu stellen, von einer Entlastung beim Personalbedarf von 
rund 30 000 Euro ausgegangen (704 Stunden, Kostenfaktor: 42,50 Euro). Weitere Kosten 
entstehen durch die Streichung nicht. Die Verwendungsüberwachung soll gemäß § 54 Ab-
satz 2 MessEG soweit möglich mit der Durchführung von Eichungen verbunden werden. 
Die Eichung erfolgt auf Antrag bei der Behörde, so dass für die Behörde keine zusätzlichen 
Kosten für die Ermittlung der Messgeräte anfallen. 


Artikel 48 – Änderung des Bundeselterngeld – und Elternzeitgesetzes  


Nach § 2e Absatz 7 BEEG-E sind die Abzüge für Steuern nach § 2e Absatz 1 Satz 1 BEEG 
nicht mehr zu berücksichtigen, wenn dem Ansässigkeitsstaat der berechtigten Person nach 
einem Abkommen zur Vermeidung der Doppelbesteuerung das Besteuerungsrecht für das 
Elterngeld zusteht und das aus Deutschland gezahlte Elterngeld nach den maßgebenden 
Vorschriften des Ansässigkeitsstaats der Steuer unterliegt. Diese neue Berechnungsweise 
der Elterngeldbezüge verursacht aufgrund der voraussichtlich kleinen Anzahl betroffener 
Fälle laufenden Erfüllungsaufwand im Bagatellbereich, der nicht weiter beziffert wird.  
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Im Folgenden wird die Schätzung des Erfüllungsaufwands der Verwaltung für die einzelnen 
Vorgaben dargestellt, welche eine substanzielle Veränderung des Erfüllungsaufwands zu-
folge haben. 


Vorgabe 4.3.17: Wegfall der Überprüfung des Nachweises von Ausklammerung von 
Zeiten bei Elterngeld; § 2b Absatz 1 Satz 2 BEEG-E 


Für Zeiten des Elterngeldbezuges für ein älteres Kind während der mutterschutzrechtlichen 
Schutzfristen und Zeiten des Bezugs von Partnerschaftsleistungen gemäß Absatz 1 Satz 2 
ist regelmäßig von einer Einkommensminderung auszugehen, es muss keine Überprüfung 
der Einkommensminderung bei den Elterngeldstellen erfolgen. Somit entfällt in diesen Fäl-
len zukünftig der Überprüfungsaufwand für die Elterngeldstellen. 


Im Jahr 2019 gab es in Deutschland 1 045 622 Elterngeldempfänger. Das Bundesministe-
rium für Familie, Senioren, Frauen und Jugend nimmt an, dass in 3 Prozent der Fälle ein 
Nachweis beim Antrag auf Elterngeld eingereicht werden musste, um bestimmte Kalender-
monate bei der Bemessung des Elterngeldes ausklammern zu lassen. Somit müssen durch 
die neue gesetzliche Regelung 31 369 Nachweise weniger geprüft werden.  


Der Zeitaufwand für eine formelle Prüfung beträgt in einfachen Fällen fünf Minuten laut 
Leitfaden. Der Lohnsatz des mittleren Dienstes auf Länderebene liegt bei 33,70 Euro. Ins-
gesamt entsteht eine Einsparung des jährlichen Erfüllungsaufwandes in Höhe von rund 
88 000 Euro. 


Vorgabe 4.3.18: Bearbeitung des Antrags auf Elterngeld und Elterngeld Plus; § 7 Ab-
satz 1, § 12 BEEG in Verbindung mit § 25 BEEG-E;  


Nach heutiger Rechtslage muss mit dem Antrag auf Elterngeld eine hierfür vorgesehene 
Ausfertigung der Geburtsurkunde des Kindes im Original eingereicht werden. Die Neufas-
sung des § 25 BEEG-E sieht ein automatisiertes Abrufverfahren für die elektronische Über-
mittlung der für den Antrag auf Elterngeld erforderlichen Daten über die Beurkundung der 
Geburt eines Kindes. Willigen Antragstellende in die Datenübermittlung ein und verzichten 
sie auf die Einreichung der Geburtsurkunde, können die Elterngeldstellen künftig direkt auf 
die erforderlichen Informationen zugreifen, die sie für die Antragsbearbeitung benötigen. 
Dadurch entfallen manuelle Datenanfragen der Elterngeldstellen an die Standesämter. Bei 
den Standesämtern entfällt spiegelbildlich die Bearbeitung der Anfragen aus den Elternge-
ldstellen komplett.  


Von den Aufwandserleichterungen durch das automatisierte Abrufverfahren sind grund-
sätzlich alle Anträge auf Elterngeld betroffen. Entsprechend der im Jahr 2022 vom Statisti-
schen Bundesamt erfassten Anzahl an Elterngeldbezügen ist jährlich von rund 1,85 Millio-
nen Anträge auf Elterngeld auszugehen.  


Durch nicht mehr notwendige Anfragen ergibt sich bei den Elterngeldstellen eine gemäß 
Standardaktivitäten im Leitfaden geschätzte Zeiteinsparung von etwa fünf Minuten pro Fall 
(siehe Leitfaden: Anhang 8, Standardaktivität 4: Einholen fehlender Daten im einfachen 
Fall). Für die Standesämter entsteht spiegelbildlich eine Entlastung von etwa fünf Minuten 
pro Fall (siehe Leitfaden: Anhang 8, Standardaktivität 11: Abschließende Informationen auf-
bereiten, Bescheid erstellen). Bezüglich der Sachkosten ist von keinen Erleichterungen 
auszugehen, da die Übermittlung der Datenanfragen auf elektronischem Wege zwischen 
den zuständigen Behörden bereits nach heutiger Rechtslage möglich ist (vergleiche § 25 
BEEG alte Fassung). 


Bei 1,85 Millionen Fällen, einem durchschnittlichen Lohnsatz der kommunalen Verwaltung 
in Höhe von 40,20 Euro pro Stunde (vergleiche Leitfaden: Anhang 9) und einer Zeiteinspa-
rung von etwa zehn Minuten pro Fall ergibt sich für die Länder eine Reduktion des jährlichen 
Erfüllungsaufwands um rund 12,4 Millionen Euro. 







 - 93 -   


 


Für die Anpassung der IT-Fachanwendungen der zuständigen Behörden der Länder und 
der Kommunen fällt einmaliger Umstellungsaufwand an, der zum jetzigen Zeitpunkt nicht 
beziffert werden kann.  


Vorgabe 4.3.19: Internetportal des Bundes zur elektronischen Unterstützung der Be-
antragung von Elterngeld; Bund; § 24b BEEG  


§ 24b BEEG wird aufgehoben. Der Anwendungsfall für diese Regelung ist zum 1. Januar 
2024 entfallen. Ab diesem Zeitpunkt wird vom Bund kein Internetportal zur elektronischen 
Unterstützung bei der Antragstellung mehr betrieben. Der Betrieb des Online-Dienstes „El-
terngeld Digital“ wird in die Zuständigkeit der Länder übergehen (siehe Vorgabe 4.3.20). 


Laut der Online-Datenbank des Erfüllungsaufwands verursacht der Betrieb und die Wartung 
des Internetportals jährlichen Erfüllungsaufwand in Höhe von rund 1,1 Millionen Euro (siehe 
OnDEA, unter: https://www.ondea.de/SiteGlobals/Functions/Datenbank/Vorgaben/Einzel-
ansicht/Vorgabe_Einzelansicht.html?cms_idVorgabe=73409). 


Vorgabe 4.3.20: Internetportal der Länder zur elektronischen Unterstützung der Be-
antragung von Elterngeld; Land; § 24b BEEG 


Der Betrieb des Online-Dienstes „Elterngeld Digital“ ist ab dem 1. Januar 2024 in die Zu-
ständigkeit der Länder übergegangen. Unter der Annahme, dass die Länder die bestehen-
den Strukturen übernehmen, entsteht kein einmaliger Umstellungsaufwand und der jährli-
che Erfüllungsaufwand der Länder ändert sich um geschätzt 1,1 Millionen Euro (siehe Vor-
gabe 4.3.19). 


Artikel 50 und 51 – Änderung des Zweiten und Vierten Buches Sozialgesetzbuch– 
Vorgabe 4.3.22: Anzeige- und Bescheinigungspflicht bei Arbeitsunfähigkeit- Jobcen-
ter; § 56 des Zweiten Buches Sozialgesetzbuch in der Entwurfsfassung (SGB II-E) 
und §109a SGB IV-E und Vorgabe 4.3.23: Anzeige- und Bescheinigungspflicht bei 
Arbeitsunfähigkeit- Krankenkassen; § 56 SGB II-E und §109a SGB IV-E 


Die Umstellung auf die elektronische Arbeitsunfähigkeitsbescheinigung (§ 56 SGB II-E) 
führt zu einem einmaligen Umstellungsaufwand von rund 240 000 Euro für Program-
mieraufwände im Bereich der Jobcenter und rund 1,4 Millionen Euro im Bereich der Kran-
kenkassen. Ab dem Jahr 2027 ergeben sich Einsparungen beim Erfüllungsaufwand in den 
Jobcentern von rund 2,2 Millionen Euro pro Jahr. Einsparungen oder Mehraufwände bei 
den Krankenkassen sind nicht näher bezifferbar. 


Der Berechnung des Erfüllungsaufwands für die Einführung des eAUB Verfahrens (§ 56 
SGB II-E und § 109a SGB IV-E) liegen folgende Grundlagen zugrunde: 


Die Berechnungen zu den Einsparungen des Erfüllungsaufwands ergeben sich ausgehend 
von jährlich rund 1,2 Millionen Arbeitsunfähigkeitsbescheinigungen in den Jobcentern bei 
einer Einsparung von drei Minuten je Fall und dem Stundensatz von 36,80 Euro für Be-
schäftigte im mittleren Dienst bei der Sozialversicherung nach dem Leitfaden Erfüllungsauf-
wand. 


Die Berechnungen zu den Umstellungsaufwänden bei den Jobcentern ergeben sich aus 
Schätzungen der Bundesagentur für Arbeit. Der Umstellungsaufwand bei den Krankenkas-
sen ergibt sich für die Anpassung der Software der Krankenkassen für jeweils etwa 275 000 
Euro zu insgesamt rund 1,4 Millionen Einmalaufwand. 


Artikel 30 Nummer 4, Artikel 51 Nummer 1 Buchstabe a und Nummer 3 – Vorgabe 
4.3.24: Einrichtung und Nutzung einer zentralen Vollmachtsdatenbank der 
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Steuerberaterinnen und -berater für Vollmachten im Bereich der sozialen Sicherung; 
Bund; § 105a SGB IV-E in Verbindung mit § 85a Absatz 2 Nummer 12 StBerG-E 


Spiegelbildlich zu Vorgabe 4.2.51 ändert sich auch auf Verwaltungsseite der Erfüllungsauf-
wand (siehe Begründung der Vorgabe 4.2.51). Dementsprechend kann die Fallzahl (4,5 
Millionen Fälle pro Jahr) von dort übernommen werden. Der derzeitige Zeit- und Sachauf-
wand beläuft sich auf 15 Minuten und 1,20 Euro (Anforderung einer Vollmacht durch den 
Träger (circa fünf Minuten und 1,20 Euro Sachkosten), Annahme und Verarbeitung der Voll-
macht durch den Träger (circa zehn Minuten). 


Nach Berücksichtigung des Lohnkostensatzes des mittleren Dienstes der Sozialversiche-
rungen in Höhe von 34 Euro pro Stunde, ergibt sich dadurch eine momentane Belastung 
von rund 43,7 Millionen Euro.  


Künftig kann der Träger der sozialen Sicherung bei Bedarf die Vollmacht direkt bei der Voll-
machtsdatenbank abrufen. Die jährliche Fallzahl bleibt dadurch gleich (4,5 Millionen Fälle 
pro Jahr), jedoch reduziert sich der Zeitaufwand auf rund zwei Minuten. Außerdem fallen 
die Sachkosten weg.  


Die Differenz und somit die jährliche Entlastung liegt somit bei rund -38,6 Millionen Euro 
(4,5 Millionen Fälle * (13 Minuten) / 60 * 34 Euro pro Stunde + 4,5 Millionen Fälle * 1,20 
Euro Sachkosten). 


Einmalkosten entstehen den Trägern der sozialen Sicherung für den Abruf aus der Daten-
bank von rund 100 000 Euro pro Träger, was rund eine Million einmalige Kosten bedeutet. 


Artikel 53 – Änderung des Sechsten Buches Sozialgesetzbuch – Vorgabe 4.3.25: Ab-
schaffung der Stichprobenprüfung; Bund; §151c SGB VI (zusammen mit Artikel 54 – 
Änderung des Finanzverwaltungsgesetzes, § 5 Absatz 1 Nummer 45 FVG-E) 


Bei den Rentenversicherungsträgern wird durch die Abschaffung der Stichprobenprüfung 
Erfüllungsaufwand in Höhe von rund 18 Millionen Euro – sich ergebend aus Personalkosten 
in Höhe von 17,64 Millionen Euro sowie rund 0,5 Millionen Euro an Sachkosten (Papier, 
Druck, Porto) – jährlich vermieden. 


Von den insgesamt rund 1,1 Millionen gezahlten Renten mit Grundrentenzuschlag verblei-
ben nach Abzug der Renten mit Auslandswohnsitz (6 Prozent) und der Renten mit Meldun-
gen zu den Kapitalerträgen durch die Finanzverwaltung (5 Prozent) noch 0,979 Millionen 
Fälle, von denen 5 Prozent, also 48 950 Fälle stichprobenartig auf Richtigkeit beziehungs-
weise Vollständigkeit zu prüfen sind. Es wird davon ausgegangen, dass unter den stichpro-
benhaft geprüften Berechtigten 60 Prozent verheiratet und 40 Prozent alleinstehend sind. 


Zunächst sind für alle 48 950 Fälle beim Bundeszentralamt für Steuern sämtliche Konten 
für die Berechtigten abzufragen, was bei einer Bearbeitungszeit von 20 Minuten einen Er-
füllungsaufwand von 14 Vollbeschäftigteneinheiten und damit 1,764 Millionen Euro bedeu-
tet. Nach Rücklauf der Antworten vom Bundeszentralamt für Steuern geht die Rentenversi-
cherung davon aus, dass für Verheiratete/Lebenspartner in 29 370 Fällen (60 Prozent) je-
weils neun Konten und für Alleinstehende in 19 580 Fällen (40 Prozent) jeweils 4,5 Konten 
nach abgeltend versteuerten Kapitalerträgen bei den Kreditinstituten abzufragen sind. 
Diese Abfragen erfordern eine Bearbeitungszeit von jeweils 20 Minuten, sodass sich für die 
abzufragenden Fälle 101 Vollbeschäftigteneinheiten ergeben, was einem Erfüllungsauf-
wand von 12,726 Millionen Euro entspricht. Nach Rücklauf der Unterlagen von den Kredit-
instituten werden für deren Auswertung bei Verheirateten 38 Minuten und bei Alleinstehen-
den 26 Minuten pro Fall benötigt. Daraus resultieren weitere 23 Vollbeschäftigteneinheiten 
mit einem Erfüllungsaufwand von 2,898 Millionen Euro. Es wird angenommen, dass die 
stichprobenhafte Überprüfung in 10 Prozent der Fälle eine Neuberechnung und Beschei-
dung der Grundrente erforderlich macht und hierfür jeweils 30 Minuten anfallen. Bei einer 
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Fallzahl von 4 895 Fällen ergeben sich rund zwei Vollbeschäftigteneinheiten mit einem Er-
füllungsaufwand von 252 000 Euro. 


Artikel 55 und 56 – Änderung des Siebten Buches Sozialgesetzbuch und der Unfall-
versicherungs-Anzeigeverordnung – Vorgabe 4.3.28: Vereinheitlichung des Melde-
wegs; Bund; §§ 193 und 202 SGB VII-E in Verbindung mit § 6 UVAV-E 


Für die Unfallversicherungsträger ergibt sich eine Einsparung, da durch den einheitlichen 
Meldeweg zukünftig nicht mehr zu prüfen ist, welche Anzeigen von den meldepflichtigen 
Stellen direkt an die Arbeitsschutzbehörden gesandt wurden und bei welchen dies noch 
durch die Unfallversicherungsträger geschehen muss. Der einheitliche Meldeweg eröffnet 
zugleich auch das Potential für die Digitalisierung und Automatisierung der Meldung an die 
Arbeitsschutzbehörden. Gleichzeitig ergeben sich zunächst nicht näher zu beziffernde 
Mehraufwände, da bis zur Etablierung eines digitalen Meldeweges mehr Anzeigen posta-
lisch vom Unfallversicherungsträger an die Arbeitsschutzbehörde weiterzuleiten sind. Es 
wird davon ausgegangen, dass sich Mehrkosten und Einsparungen aufheben. Für wenige 
Länder, die noch nicht an das Modul zur Übersendung der digitalen Anzeigen angebunden 
sind, entsteht ein geringer einmaliger Umstellungsaufwand, der nicht näher quantifizierbar 
ist. 


Artikel 59 und 60 Absatz 5 – Änderung des Seesicherheits-Untersuchungs-Gesetzes 
und Folgeänderungen zum Seesicherheits-Untersuchungs-Gesetz – Erfüllungsauf-
wand der Generalsdirektion Wasserstraßen und Schifffahrt (GDWS) 


Durch die Abschaffung des Verfahrens nach den §§ 39 ff. SUG entfallen bei der GDWS 
folgende Tätigkeiten (für die Berechnungen werden die Lohnkostensätze des mittleren 
Dienstes (33,80 Euro pro Stunde), des gehobenen Dienstes (46,50 Euro pro Stunde) und 
des höheren Dienstes (70,50 Euro pro Stunde) verwendet): 


Vorgabe 4.3.29: Erfüllungsaufwand der Vorprüfstelle; Bund; §§ 39 ff. SUG-E 


Die Vorprüfstelle wertet gemäß § 41 SUG Unfallmeldungen aus und prüft, ob ein Untersu-
chungsantrag beim Seeamt gestellt werden muss. In bestimmten Fällen sind für die Prüfung 
und die weitere Bearbeitung nautische Stellungnahmen erforderlich, die Rahmen der Vor-
prüfung gefertigt werden. Zurzeit werden rund 490 Vorprüfungen pro Jahr durchgeführt. 
Durch die Abschaffung des Verfahrens ändert sich der Zeitaufwand um 2,5 Stunden beim 
gehobenen Dienst, wodurch sich eine Entlastung von rund 57. 000 Euro errechnet.  


Außerdem fallen die bisher sechs jährlichen nautischen Stellungnahmen zu Unfallmeldun-
gen für die Seeunfalluntersuchungsverfahren weg, die bisher pro Fall einen Zeitaufwand 
von vier Stunden für jeweils den gehobenen und für den höheren Dienst verursacht haben. 
Dadurch reduziert sich der Erfüllungsaufwand um weitere rund 3 000 Euro. 


Vorgabe 4.3.30: Erfüllungsaufwand des Seeamtes; Bund; §§ 39 ff. SUG 


Von den rund 490 vorgeprüften Fällen wurden von der Vorprüfstelle zwischen den Jahren 
2018 und 2022 im Mittel vier Fälle an Seeämter zugeleitet und in rund drei Fällen entweder 
ein schriftliches oder ein mündliches Verfahren durchgeführt. Diese Verfahren beinhalten 
regelmäßig, insbesondere bei komplexeren Fällen, eine umfassende Untersuchung des 
Unfallgeschehens sowie eine eingehende Bewertung des Fehlverhaltens. Der Zeitaufwand 
für den gehobenen Dienst liegt im Mittel dabei bei insgesamt etwa 107 Stunden und für den 
höheren Dienst bei etwa 52 Stunden pro Jahr. Für das Seeamt reduziert sich der jährliche 
Erfüllungsaufwand folglich um rund 27 000 Euro.  


Vorgabe 4.3.31: Erfüllungsaufwand beim Bundesamt für Seeschifffahrt und Hydro-
graphie (BSH) – einmalig; Bund; §§ 39 ff. SUG-E 
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Beim BSH entstehen einmalige Kosten in Höhe von etwa 4 000 Euro für erforderliche orga-
nisatorische und technische Anpassungen. (Entwicklungskosten des Seeleute-Befähi-
gungsverzeichnisses/Vorgangsbearbeitungssystems).  


Für die Kostenschätzung wurden zwei Programmierarbeitstage à 1 300 Euro veranschlagt, 
ein Zeitaufwand von 16 Stunden für den gehobenen Dienst für die Anforderungsanalyse- 
und Testkosten für SBV/VBS berücksichtigt, sowie weitere 16 Stunden für den gehobenen 
Dienst und zwei Stunden für den höheren Dienst für die Anpassung der Internetseite 
www.deutsche-flagge.de um Informationen zum Entzug und Ruhen bei Seeunfallbezug 
(Textuelle Informationen bei „Bescheinigungen für Seeleute“, Erstellung eines neuen In-
foblatts) eingepreist.  


Vorgabe 4.3.32: Entzug der Berechtigung – BSH; Bund; § 56 See-BV  


Durch die Neuordnung des Verfahrens des Entzugs von Berechtigungen im Falle eines 
Seeunfalls ist ein geringfügiger Anstieg der Fallzahlen bei den durch das BSH zu führenden 
Verfahren nach den § 56 See-BV zu erwarten. Es wird von durchschnittlich drei Fällen pro 
Jahr ausgegangen.  


Die bisher unter dem Vorbehalt des Seeamtsverfahrens stehenden Fallkonstellationen sind 
dabei in der Sache nicht komplexer als die nach dem geltenden § 56 See-BV seitens BSH 
zu bearbeitenden Fällen eines Berechtigungsentzugs. Insbesondere verändert sich allein 
durch den Umstand, dass in diesen Fällen ein Schaden eingetreten ist, nicht etwa der Prüf-
katalog oder -umfang. Insbesondere wird kein zusätzlicher eigener Ermittlungsaufwand 
beim BSH generiert: Grundlage für alle Fälle des Berechtigungsentzugs ist das Vorliegen 
der Voraussetzungen von § 7 Absatz 2 bis 4 See-BV (Unzuverlässigkeit). Im Falle einer 
Unzuverlässigkeit im Sinne dieser Norm ist das Befähigungszeugnis gemäß § 56 Absatz 1 
See-BV zu entziehen.  


Es handelt sich dabei um eine gebundene Entscheidung, so dass dem BSH kein Ermes-
sensspielraum verbleibt.  


Die Bearbeitungszeit variiert je nach Komplexität des Sachverhalts und Umfang der auszu-
wertenden beigezogenen Informationen.  


Die Bearbeitungszeit wird zwischen sechs und 40 Stunden geschätzt. Für das weitere Vor-
gehen werden 23 Stunden angenommen, wobei 10 Prozent des Aufwands auf den mittleren 
Dienst, 70 Prozent auf den gehobenen Dienst und 20 Prozent auf den höheren Dienst ent-
fallen.  


Bei drei jährlichen Fällen liegt der jährliche Erfüllungsaufwand somit bei rund 3 000 Euro. 


Vorgabe 4.3.33: Anordnung des Ruhens der Berechtigung – BSH; Bund; § 57 See-BV  


Sofern zum Beispiel im Vorfeld einer Verurteilung im Sinne des § 7 Absatz 2 See-BV die 
Anordnung des Ruhens der Berechtigung nach § 57 See-BV in Betracht kommt, prüft das 
BSH die Voraussetzungen genau wie in allen anderen Fällen ohne Unfallbezug. Auch hier 
gilt, dass die zu prüfenden Sachverhalte nicht anders gelagert oder komplexer sind, nur 
weil es zu einem Seeunfall gekommen ist. Auch insoweit kommt es daher allenfalls zu ei-
nem Anstieg der zu bearbeitenden Vorgänge. 


Die Bearbeitungszeit variiert je nach Komplexität des Sachverhalts und Umfang der auszu-
wertenden beigezogenen Informationen.  


Die Bearbeitungszeit liegt zwischen zwölf und 60 Stunden. Für das weitere Vorgehen wer-
den 36 Stunden angenommen, wobei 10 Prozent des Aufwands auf den mittleren Dienst, 
70 Prozent auf den gehobenen Dienst und 20 Prozent auf den höheren Dienst entfallen.  


Der geschätzte jährliche Gesamtaufwand beläuft sich bei drei Fällen pro Jahr damit auf 
jährlich 5 000 Euro. 
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5. Weitere Kosten 


Auswirkungen auf Einzelpreise, insbesondere auf das Verbraucherpreisniveau, sind nicht 
zu erwarten. Eine besondere Belastung für kleinere und mittlere Unternehmen ist nicht an-
zunehmen. 


6. Weitere Gesetzesfolgen 


Die Regelungen des BEG IV-E beziehen sich in gleichem Maße auf Frauen und Männer. 
Spezifische Auswirkungen auf die Lebenssituation von Frauen und Männern sind nicht zu 
erwarten. 


VII. Befristung; Evaluierung 


Eine Befristung der vorgeschlagenen Änderungen ist nicht sinnvoll, da die bürokratische 
Entlastung auf Dauer gewährleistet werden soll. Dieses Ziel lässt sich nur mit dauerhaft 
geltenden Regelungen erreichen. 


Bis spätestens fünf Jahre nach Inkrafttreten der Artikel 1 Nummer 2, Artikel 2, 3, 4 und 5 
sollen deren finanzielle Auswirkungen evaluiert werden, insbesondere, ob die mit der Ver-
kürzung der Aufbewahrungsfristen für Buchungsbelege (§ 257 Absatz 4 HGB-E; § 147 Ab-
satz 3 Satz 1 AO-E; § 14b Absatz 1 Satz 1 und § 26a Absatz 2 Nummer 2 UStG-E) inten-
dierte Entlastungswirkung für die Wirtschaft eingetreten ist. Die Evaluierung der Entlas-
tungswirkung für die Wirtschaft soll nach Möglichkeit mit der Nachmessung des Erfüllungs-
aufwands durch das Statistische Bundesamt verbunden werden. 


B. Besonderer Teil 


Zu Artikel 1 (Änderung des Handelsgesetzbuchs) 


Zu Nummer 1 


Zu Buchstabe a (§ 75 Absatz 1) 


Bei der Änderung in § 75 Absatz 1 HGB-E handelt es sich um eine rechtsförmliche Ände-
rung. 


Zu Buchstabe b (§ 75 Absatz 3) 


Mit der Änderung wird die Rechtsprechung des Bundesarbeitsgerichts nachvollzogen, nach 
der die bisherige Fassung des § 75 Absatz 3 HGB wegen Verstoßes gegen Artikel 3 GG 
nichtig ist und die dadurch entstehende Regelungslücke durch eine entsprechende Anwen-
dung des § 75 Absatz 1 HGB zu schließen ist. 


Zu Nummer 2 (§ 257 Absatz 4) 


Die Aufbewahrungsfrist nach § 257 Absatz 4 HGB wird für Buchungsbelege auf acht Jahre 
verkürzt. Die Änderung kommt allen Kaufleuten zugute. 


Zu Nummer 3 (§ 363 Absatz 2) 


Mit der Änderung soll ein Schreibfehler beseitigt werden. 
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Zu Nummer 4 (§ 373 Absatz 5 Satz 1) 


Es handelt sich um eine Folgeänderung zu der in Artikel 15 Nummer 3 vorgeschlagenen 
Änderung von § 383 BGB (Einführung virtueller und hybrider öffentlicher Versteigerungen). 
Die öffentliche Versteigerung im Sinne von § 373 HGB wird nach allgemeiner Auffassung 
durch § 383 BGB definiert. Auch im Anwendungsbereich des § 373 HGB (Annahmeverzug 
des Käufers nach § 373 Absatz 1 HGB, aber kraft Verweisung etwa auch Unerreichbarkeit 
des Absenders bei Ablieferungshindernissen während einer Frachtbeförderung, § 419 Ab-
satz 3 HGB) werden daher künftig virtuelle oder hybride öffentliche Versteigerungen mög-
lich sein. Die vorgeschlagene Änderung von § 373 Absatz 5 HGB trägt der Tatsache Rech-
nung, dass für die Beteiligung an einer virtuellen oder hybriden Versteigerung nicht nur Zeit 
und Ort, sondern weitere Informationen erforderlich sind, insbesondere Zugangsdaten. 


Zu Nummer 5 (§ 437 Absatz 1 Satz 2) 


Die vorgeschlagene Änderung betrifft die Haftung eines Dritten, der die Beförderung von 
Gütern im Rahmen eines Frachtvertrags zwischen Absender und Frachtführer ganz oder 
teilweise durchführt (ausführender Frachtführer). Die Zustimmung des Dritten zur Über-
nahme einer gegenüber den gesetzlichen Bestimmungen erweiterten Haftung soll künftig 
nicht mehr Schriftform voraussetzen, sondern in Textform möglich sein. Die Änderung soll 
die bereits heute sehr häufige Einschaltung ausführender Beförderer in komplexe Trans-
porte weiter erleichtern. Ein Beibehalten der Schriftform als Schutz vor Übereilung erscheint 
nicht erforderlich, weil dieser auch durch die Textform gewährleistet wird. Die Regelung 
betrifft zudem faktisch nur Gewerbetreibende, für deren Beziehungen untereinander in vie-
len Aspekten geringere Formerfordernisse gelten. Eine vollständige Abschaffung des For-
merfordernisses soll dagegen nicht erfolgen, damit die Zustimmung des ausführenden 
Frachtführers dokumentiert bleibt (Beweisfunktion der Textform). 


Zu Nummer 6 (§ 467 Absatz 3 Satz 1) 


Die vorgeschlagene Änderung soll einen Schreibfehler korrigieren. 


Zu Nummer 7 (§ 468 Absatz 3 Satz 1 Nummer 3) 


Um die Verständlichkeit der Regelung zu verbessern, soll § 468 Absatz 3 Satz 1 Nummer 3 
HGB nicht mehr auf § 413 Absatz 1 HGB Bezug nehmen, sondern unmittelbar die Urkun-
den und Auskünfte nennen, für deren Fehlen, Unvollständigkeit oder Unrichtigkeit der Ein-
lagerer haftet. Die Formulierung entspricht derjenigen zur Haftung des Versenders gegen-
über dem Spediteur nach § 455 Absatz 2 Nummer 3 HGB. Eine inhaltliche Änderung ist 
damit nicht verbunden. Denn es ist allgemein anerkannt, dass auch der geltende Wortlaut 
diejenigen Urkunden und Auskünfte meint, die die amtliche Behandlung des Gutes betref-
fen (vergleiche unter anderem Koller, Transportrecht, 11. Auflage, § 468 Rn. 3; Münchener 
Kommentar zum HGB-Hesse, 5. Auflage, § 468 Rn. 15).  


Zu Nummer 8 (§ 486 Absatz 1 Satz 2) 


Die vorgeschlagene Änderung betrifft die Bestätigung des Verfrachters, dass ihm das zu 
befördernde Gut übergeben wurde. Für dieses Empfangsbekenntnis des Verfrachters an 
den Ablader soll künftig die Textform an die Stelle der Schriftform treten. Die Änderung soll 
es dem Verfrachter erleichtern, das Empfangsbekenntnis formgerecht zu erteilen. § 486 
Absatz 1 Satz 2 HGB betrifft faktisch nur Gewerbetreibende, so dass kein besonderes 
Schutzbedürfnis besteht, das ein Festhalten an der Schriftform rechtfertigen würde. Einen 
Schutz vor Übereilung gewährleistet auch die Textform. Eine vollständige Abschaffung des 
Formerfordernisses soll dagegen nicht erfolgen, damit die Erklärung des Verfrachters do-
kumentiert bleibt (Beweisfunktion der Textform).  
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Zu Nummer 9 (§ 509 Absatz 2) 


Die vorgeschlagene Änderung betrifft – vergleichbar § 437 Absatz 1 HGB – die Haftung 
eines Dritten, der in die Durchführung eines Seefrachtvertrags eingeschaltet wird. Die Er-
setzung der Schriftform durch die Textform in § 509 Absatz 2 HGB soll spiegelbildlich zu 
der Änderung des § 437 Absatz 1 Satz 2 HGB zum ausführenden Frachtführer im Land-
frachtrecht erfolgen, auf dessen Vorbild die Regelung in § 509 Absatz 2 HGB für das See-
frachtrecht basiert (vergleiche Bundestagsdrucksache 17/10309, Seite 86). Auf die Begrün-
dung zu der vorgeschlagenen Änderung des § 437 Absatz 1 Satz 2 HGB wird daher ver-
wiesen. 


Zu Nummer 10 (§ 546 Absatz 1 Satz 2) 


Die vorgeschlagene Änderung betrifft – vergleichbar § 437 Absatz 1 und § 509 Absatz 2 
HGB – die Haftung eines Dritten, der in die Durchführung eines Personenbeförderungsver-
trags über See eingeschaltet wird. Die Ersetzung der Schriftform durch die Textform soll für 
die Personenbeförderung über See in § 546 Absatz 1 Satz 2 HGB spiegelbildlich zu der 
Änderung des § 437 Absatz 1 Satz 2 HGB zum ausführenden Frachtführer im Landfracht-
recht erfolgen. Die Erläuterungen zu der Änderung des § 437 Absatz 1 Satz 2 HGB gelten 
daher entsprechend. 


Nach § 536 Absatz 2 HGB bleibt von der Änderung unberührt die inhaltlich entsprechende 
Bestimmung in Artikel 4 Absatz 3 des Athener Übereinkommens von 2002 über die Haftung 
des Beförderers für Reisende und ihr Gepäck auf See, das in Deutschland derzeit anwend-
bar ist in Form von Anhang I der Verordnung (EG) Nr. 392/2009 des Europäischen Parla-
ments und des Rates vom 23. April 2009 über die Unfallhaftung von Beförderern von Rei-
senden auf See (ABl. L 131 vom 28.5.2009, S. 24), die durch die Verordnung (EU) 
2019/1243 (ABl. L 198 vom 25.7.2019, S. 241) geändert worden ist. Für Seereisen im An-
wendungsbereich der Verordnung (EG) Nr. 392/2009 beziehungsweise des Athener Über-
einkommens bleibt es folglich dabei, dass eine vertragliche Vereinbarung zwischen dem 
Reisenden und dem Beförderer zur Erweiterung der Haftung nur dann gegen den ausfüh-
renden Beförderer wirkt, wenn dieser der Vereinbarung „schriftlich“ zugestimmt hat. Was 
dies im Einzelnen bedeutet, ist autonom zu bestimmen.  


Aufgrund des weiten Anwendungsbereichs der Verordnung (EG) Nr. 392/2009 sind von der 
vorgeschlagenen Änderung des Formerfordernisses in § 546 Absatz 1 Satz 2 HGB im We-
sentlichen nur innerdeutsche Seereisen mit kleinen Seeschiffen sowie Beförderungen mit 
Binnenschiffen betroffen (für Binnenschiffe gelten die §§ 536 ff. HGB nach § 77 des Bin-
nenschifffahrtsgesetzes entsprechend). 


Zu Nummer 11 (§ 609 Absatz 2 Satz 2) 


Die vorgeschlagene Änderung betrifft die Verlängerung der Verjährung von bestimmten 
Schadensersatzansprüchen. Künftig soll für eine Erklärung des Beförderers oder eine Ver-
einbarung der Parteien zur Verlängerung der Verjährung der in § 606 Nummer 1 HGB ge-
nannten Ansprüche wegen Personen-, Gepäck- oder Verspätungsschäden die Textform 
statt der derzeit geltenden Schriftform ausreichen. Dies erleichtert es den Beteiligten, die 
Haftung für Schäden von Passagieren zu erweitern. Ein Beibehalten der Schriftform, bei-
spielsweise als Schutz vor übereiltem Handeln, erscheint demgegenüber nicht erforderlich, 
weil eine Verlängerung der Verjährung von Ansprüchen von Fahrgästen zu Lasten des Be-
förderers geht, der faktisch immer ein Gewerbetreibender ist. Von diesem ist zu erwarten, 
dass er die Tragweite einer Verlängerung der Verjährungsfrist richtig einschätzt. Eine voll-
ständige Abschaffung des Formerfordernisses soll dagegen nicht erfolgen, damit die Ab-
gabe einer Erklärung beziehungsweise eine Vereinbarung dokumentiert bleiben (Beweis-
funktion der Textform). 
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Wegen des weiten Anwendungsbereichs der Verordnung (EG) Nr. 392/2009 (siehe oben 
zu § 546 Absatz 1 HGB) gelten § 609 Absatz 2 HGB und damit auch die vorgeschlagene 
Änderung hauptsächlich für Ansprüche bei Schädigungen auf innerdeutschen Seereisen 
mit kleinen Seeschiffen oder auf Beförderungen mit Binnenschiffen. Für Seereisen im An-
wendungsbereich der Verordnung (EG) Nr. 392/2009 bleibt es bei der Regelung in Arti-
kel 16 Absatz 4 des Athener Übereinkommens von 2002, das durch die Verordnung in das 
EU-Recht inkorporiert wurde. Danach ist für eine Verlängerung der Verjährung weiterhin 
eine „schriftliche“ Erklärung oder Vereinbarung erforderlich. Was dies im Einzelnen bedeu-
tet, ist autonom zu bestimmen. 


Zu Artikel 2 (Änderung des Einführungsgesetzes zum Handelsgesetzbuch) 


Artikel 2 enthält die Anwendungsregelung zur Verkürzung der Aufbewahrungsfristen in 
§ 257 Absatz 4 HGB-E. 


Zu Artikel 3 (Änderung der Abgabenordnung) 


Die Aufbewahrungsfrist für Buchungsbelege wird von zehn Jahre auf acht Jahre verkürzt. 
Durch das Gesetz zur Umsetzung der Richtlinie (EU) 2021/514 des Rates vom 22. März 
2021 zur Änderung der Richtlinie 2011/16/EU über die Zusammenarbeit der Verwaltungs-
behörden im Bereich der Besteuerung und zur Modernisierung des Steuerverfahrensrechts 
wird die Außenprüfung beschleunigt. Daher kann die Aufbewahrungsfrist für Buchungsbe-
lege verkürzt werden, ohne dass diese Verkürzung die Durchführung einer Außenprüfung 
beeinflusst. 


Zu Artikel 4 (Änderung des Einführungsgesetzes zur Abgabenordnung) 


Artikel 4 enthält die Anwendungsregelung zur Verkürzung der Aufbewahrungsfristen in 
§ 147 Absatz 3 AO-E. 


Zu Nummer 2 


Zu Artikel 5 (Änderung des Umsatzsteuergesetzes) 


Zu Nummer 1 (§ 14b Absatz 1 Satz 1)  


Bei den Buchungsbelegen nach § 147 Absatz 1 Nummer 4 AO handelt es sich häufig um 
Rechnungen im Sinne des § 14 UStG. Um die beabsichtigte Bürokratieentlastung voll wirk-
sam werden lassen zu können, wird daher auch die umsatzsteuerliche Frist zur Aufbewah-
rung von Rechnungen in § 14b Absatz 1 Satz 1 UStG an die geänderte Aufbewahrungsfrist 
in § 147 Absatz 3 Satz 1 AO-E für Unterlagen im Sinne des § 147 Absatz 1 Nummer 4 AO-
E angepasst. 


Zu Nummer 2 (§ 18) 


Zu Buchstabe a (Absatz 2) 


Nach § 18 Absatz 2 Satz 1 UStG ist der Voranmeldungszeitraum das Kalendervierteljahr. 
Beträgt die Steuer für das vorangegangene Kalenderjahr mehr als 7 500 Euro, ist derzeit 
der Kalendermonat Voranmeldungszeitraum.  


Die Erstellung einer Umsatzsteuer-Voranmeldung verursacht für den Unternehmer Büro-
kratiekosten. Um Unternehmer von den mit der Voranmeldung verbundenen Bürokratiekos-
ten zu entlasten, soll der Schwellenwert auf 9.000 Euro angehoben werden, sodass mehr 
Unternehmer lediglich vierteljährlich eine Umsatzsteuer-Voranmeldung abgeben müssen. 
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Zu Buchstabe b (Absatz 2a) 


Der Unternehmer kann gemäß § 18 Absatz 2a Satz 1 UStG an Stelle des Kalenderviertel-
jahres den Kalendermonat als Voranmeldungszeitraum wählen, wenn sich für das voran-
gegangene Kalenderjahr ein Überschuss zu seinen Gunsten von mehr als 7.500 Euro er-
geben hat. Da der Schwellenwert für die Abgabe von monatlichen Voranmeldungen auf 
9 000 Euro angehoben wird, wird der Schwellenwert nach § 18 Absatz 2a Satz 1 UStG ent-
sprechend angepasst. 


Zu Nummer 3 (§ 25a Absatz 4) 


Durch die Maßnahme können Wiederverkäufer im Sinne des § 25a UStG in größerem Um-
fang von der Vereinfachungsregelung des § 25a Absatz 4 UStG (Ermittlung der Bemes-
sungsgrundlage nach der Gesamtdifferenz) Gebrauch machen.  


Nach § 25a Absatz 4 UStG kann ein Wiederverkäufer vereinfacht die Bemessungsgrund-
lage nach der Gesamtdifferenz aus allen innerhalb eines Besteuerungszeitraumes getätig-
ten Einkäufen und Verkäufen bilden, sofern der Einkaufspreis einen bestimmten Betrag 
nicht übersteigt.  


Der für die Inanspruchnahme der Vereinfachung festgelegte Einkaufspreis beträgt seit dem 
1. Januar 2002 unverändert 500 Euro.  


Durch die Erhöhung des für die Inanspruchnahme vorausgesetzten Einkaufspreis auf 
750 Euro ist die Vereinfachungsregelung des § 25a Absatz 4 UStG auf mehr Gegenstände 
anwendbar. Mithin können mehr Wiederverkäufer von der Ermittlung der Einzeldifferenz 
entlastet werden. 


Unionsrechtliche Grundlage dieser Maßnahme ist Artikel 318 Absatz 1 der Richtli-
nie 2006/112/EG des Rates vom 28. November 2006 über das gemeinsame Mehrwertsteu-
ersystem (Richtlinie 2006/112/EG). Danach können die Mitgliedstaaten zur Vereinfachung 
der Steuererhebung und nach Konsultation des Mehrwertsteuerausschusses für bestimmte 
Umsätze oder für bestimmte Gruppen von steuerpflichtigen Wiederverkäufern vorsehen, 
dass die Steuerbemessungsgrundlage bei der Lieferung von Gegenständen, die der Diffe-
renzbesteuerung unterliegen, für jeden Steuerzeitraum festgesetzt wird, für den der steuer-
pflichtige Wiederverkäufer eine Mehrwertsteuererklärung (Artikel 250 der Richtli-
nie 2006/112/EG) abzugeben hat. 


Die hiernach erforderliche Konsultation des Mehrwertsteuerausschusses, bestehend aus 
Vertretern der EU-Mitgliedstaaten und der Europäischen Kommission, muss vor Inkrafttre-
ten der entsprechenden Regelung, mit der ein Mitgliedstaat von dieser Möglichkeit Ge-
brauch macht, durchgeführt worden sein. 


Zu Nummer 4 (§ 26a Absatz 2 Nummer 2) 


Es handelt sich um eine Folgeänderung zur Änderung des § 14b Absatz 1 Satz 1 UStG-E. 


Zu Nummer 5 (§ 27 Absatz 40 – neu –) 


Um die Entlastung abweichend von § 27 Absatz 1 UStG auch für bereits ausgestellte und 
empfangene Rechnungen wirksam werden zu lassen, ist eine besondere Anwendungsre-
gelung erforderlich. Diese wird mit § 27 Absatz 40 UStG-E getroffen. 
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Zu Artikel 6 (Änderung des Bundesmeldegesetzes) 


Zu Nummer 1(§ 29) 


Zu Buchstabe a (Absatz 2) 


Zu Doppelbuchstabe aa (Satz 1) 


Mit der Änderung wird eine Vorgabe des Koalitionsvertrags umgesetzt. Sie sieht vor, dass 
die analoge Meldepflicht bei touristischen Übernachtungen, wo möglich, im BMG abge-
schafft wird.  


Artikel 45 SDÜ sieht vor, dass beherbergte Ausländer, einschließlich der Angehörigen an-
derer Vertragsparteien sowie anderer Mitgliedstaaten der Europäischen Gemeinschaften, 
grundsätzlich einer Hotelmeldepflicht unterliegen. Entsprechend dieser zwingenden uni-
onsrechtlichen Vorgabe ist die Hotelmeldepflicht betreffend diesen Personenkreis zu erhal-
ten. Durch die Änderung wird die Hotelmeldepflicht daher nur für deutsche Staatsangehö-
rige abgeschafft. 


Zu Doppelbuchstabe bb (Satz 2)  


Durch die Änderung wird die Vorgabe des Artikel 45 SDÜ umgesetzt. Die bisherige Vorgabe 
„Angehörige“ ist nicht ausreichend konkret. Mit der Übernahme der Vorgabe von Artikel 45 
SDÜ „Ehegatten und minderjährige Kinder“, ergänzt um Lebenspartner, werden Ausle-
gungsfragen in der Praxis vermieden. Die Voranstellung „ausländische“ bezieht sich auf 
Ehegatten, Lebenspartner und minderjährige Kinder. Die Angabepflicht besteht nicht bei 
deutschen Staatsangehörigen. Werden ein deutscher und ein ausländischer Ehegatte oder 
Lebenspartner gemeinsam beherbergt, hat der ausländische Ehegatte oder Lebenspartner 
nach Satz 1 den besonderen Meldeschein handschriftlich zu unterschreiben. Dabei ist die 
Angabe mitreisender deutscher Angehöriger (einschließlich Kindern) gemäß Satz 2 nicht 
geboten. 


Zu Doppelbuchstabe cc (Satz 3)  


Die Angabepflicht besteht nicht bei deutschen Staatsangehörigen. 


Zu Buchstabe b (Absatz 4 Satz 3) 


Es handelt sich um eine klarstellende Einfügung in Folge der Abschaffung der Hotelmelde-
pflicht für deutsche Staatsangehörige. 


Zu Buchstabe c (Absatz 5) 


Zu Doppelbuchstabe aa (Satz 1)  


Identifikationsmöglichkeiten mittels Personalausweises werden gestrichen, da die Hotel-
meldepflicht auf ausländische Personen beschränkt wird und ausländischen Personen kein 
deutscher Personalausweis ausgestellt wird. 


Zu Doppelbuchstabe bb (Satz 2)  


Zu Dreifachbuchstabe aaa 


Die Zuständigkeit für das Verfahren wird vom Bundesministerium des Innern und für Heimat 
auf das Bundesamt für Sicherheit in der Informationstechnik übertragen. Dadurch wird eine 
Verwaltungsvereinfachung erreicht. Die Prüfung, deren Kern die Feststellung des 
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vergleichbaren Sicherheitsniveaus ist, die bereits jetzt durch das Bundesamt für Sicherheit 
in der Informationstechnik erfolgt, wird bei einer Behörde gebündelt. 


Durch den Entfall der Wörter „bis zum Ablauf des 31. Dezember 2023“ wird die Experimen-
tierklausel des § 29 Absatz 5 Satz 2 entfristet, um die Möglichkeit innovativer abweichender 
Verfahren dauerhaft zu ermöglichen. 


Zu Dreifachbuchstabe bbb 


Es handelt sich um eine sprachliche Anpassung infolge der Übertragung der Zuständigkeit 
auf das Bundesamt für Sicherheit in der Informationstechnik (siehe Dreifachbuchstabe 
aaa). 


Zu Nummer 2 (§ 30) 


Zu Buchstabe a (Absatz 2 Satz 1) 


Es handelt sich um Folgeänderungen nach der Beschränkung der Hotelmeldepflicht auf 
ausländische Personen. 


Zu Buchstabe b (Absatz 2 Satz 2) 


Es handelt sich um sprachliche Anpassungen in Folge der Beschränkung der Hotelmelde-
pflicht auf ausländische Personen. 


Zu Buchstabe c (Absatz 2 Satz 4) 


Es handelt sich um eine sprachliche Anpassung in Folge der Beschränkung der Hotelmel-
depflicht auf ausländische Personen. 


Zu Artikel 7 (Änderung der Beherbergungsmeldedatenverordnung) 


Es handelt sich um Folgeänderungen nach der Beschränkung der Hotelmeldepflicht auf 
ausländische Personen, siehe Artikel 6. 


Zu Artikel 8 (Änderung des Passgesetzes) 


Beförderungsunternehmen sind nach den in § 18 Absatz 4 PassG genannten Bestimmun-
gen gesetzlich verpflichtet, Reisedokumente (unter anderem Pass, Visum und Gesund-
heitszertifikat) zu prüfen. Luftverkehrsunternehmen müssen beispielsweise für bestimmte 
Destinationen Fluggastdaten aus den Reisepässen erheben und an die zuständigen Stellen 
(Behörden) übermitteln (zum Beispiel „Advanced Passenger Information“ – API-Datenüber-
mittlung). Diese Daten werden heute manuell durch die Check-In-Mitarbeiterinnen oder -
Mitarbeiter oder maschinell durch das Auslesen aus der maschinenlesbaren Zone des Rei-
sepasses nach § 18 Absatz 4 PassG ermittelt. 


Die Regelung des neuen Absatz 5 knüpft an diese bestehenden Pflichten an, eröffnet aber 
den Luftfahrtunternehmen eine zusätzliche Ausleseoption über den in den Pass integrierten 
Chip für die nach § 18 Absatz 4 PassG zu verarbeitenden personenbezogenen Daten, so-
weit die Luftverkehrsunternehmen aufgrund internationaler Abkommen oder Einreisebe-
stimmungen zur Mitwirkung an Kontrolltätigkeiten im internationalen Reiseverkehr und zur 
Übermittlung solcher Daten verpflichtet sind. Die Frage, welche Daten konkret ausgelesen 
und verarbeitet werden dürfen, wird wie bisher durch § 18 Absatz 4 PassG in Verbindung 
mit dem jeweils einschlägigen Fachrecht geregelt. Die Verpflichtung zur unverzüglichen Lö-
schung der Daten muss – ebenfalls im Einklang mit § 18 Absatz 4 PassG – unverzüglich 
erfolgen, wenn der vorgeschriebene Zweck erfüllt ist. Mit der Regelung in Absatz 5 ist keine 
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Ermächtigung zu einer über § 18 Absatz 4 PassG hinausgehenden Datenverarbeitung ver-
bunden. 


Die durch § 18 Absatz 5 PassG-E ermöglichte alternative Auslesemethode ist im Vergleich 
zum Auslesen aus der maschinenlesbaren Zone sicherer, da durch die Echtheitsprüfung 
sichergestellt werden kann, dass der vorgelegte Pass und die aus ihm ausgelesenen Daten 
nicht gefälscht beziehungsweise verfälscht sind. Die Echtheit und Authentizität des Doku-
ments kann bei der Untersuchung durch Prüfende, welche keine erfahrenen Dokumenten-
prüfungsexperten sind, nur durch das Auslesen des Chips bestätigt werden. Dokumente 
(zum Beispiel Pässe) können derart gefälscht sein, dass eine rein optische Prüfung nicht 
ausreicht. Nur durch die "elektronische" Prüfung des Dokuments, das heißt des Chips, kann 
in diesem Fall final die Echtheit/Authentizität bestätigt werden. Darüber hinaus wird durch 
die Möglichkeit für Luftfahrtunternehmen, flexibel verschiedene alternative Auslesemetho-
den zu wählen, ebenfalls die Vereinfachung von parallelen Abfertigungsprozessen am Flug-
hafen gefördert, indem für verschiedene Datenverarbeitungsprozesse (wie zum Beispiel in 
den Fällen des § 18 Absatz 5 PassG-E einerseits und der digitalen Fluggastabfertigung an-
dererseits) die gleiche Auslesemethode angewendet werden kann. 


§ 18 Absatz 5 PassG-E beschränkt sich auf Luftfahrtunternehmen, da bei den anderen Ver-
kehrsträgern derzeit keine vergleichbaren Datenverarbeitungsprozesse und -bedarfe be-
ziehungsweise vergleichbare Synergieeffekte oder Erleichterungspotentiale festzustellen 
sind. 


§ 18 Absatz 6 und 7 PassG-E dienen dazu, die Verarbeitung von Passdaten für die Pro-
zesse der digitalen Fluggastabfertigung nach § 19d LuftVG-E (siehe Ausführungen zu 
Artikel 9 Nummer 3) zu ermöglichen. 


Dementsprechend begründet § 18 Absatz 6 Satz 1 PassG-E die Ermächtigung für Luftfahrt-
unternehmen, personenbezogene Daten, die für die digitale Fluggastabfertigung erforder-
lich sind, unter Einhaltung der weiteren in § 18 Absatz 6 und 7 PassG-E sowie § 19d 
LuftVG-E beschriebenen Anforderungen aus der maschinenlesbaren Zone und aus dem 
Chip des Passes auszulesen und zu verarbeiten. § 18 Absatz 6 Satz 1 PassG-E legt fest, 
welche konkreten Daten für welchen Zweck ausgelesen und verarbeitet werden dürfen. Es 
liegt der Grundsatz zugrunde, dass nur diejenigen Daten ausgelesen und verarbeitet wer-
den dürfen, die für die Erfüllung des jeweiligen Prozessschrittes unabdingbar erforderlich 
sind. Das Auslesen des Lichtbilds aus dem Pass ist beim Prozess der digitalen Fluggastab-
fertigung zwingend erforderlich, um die die Sicherheit des Prozesses der digitalen Flug-
gastabfertigung gewährleisten zu können. Denn nur durch den einmaligen Abgleich der 
Bildaufnahme des Fluggastes mit dem Lichtbild aus dem Pass kann – mithilfe des biomet-
rischen Abgleichs – sichergestellt werden, dass das Dokument auch wirklich zum Fluggast 
gehört. Zusätzlich können durch die Echtheitsprüfung auch die Echtheit des Dokuments 
und der Daten überprüft und mögliche Fälschungen identifiziert werden (siehe obenste-
hende Ausführungen zur Echtheitsprüfung). Dies ist im Fall der digitalen Fluggastabferti-
gung wichtig, um zu vermeiden, dass die Kontrollpunkte von unberechtigten Personen 
durchlaufen werden, da die einzelnen Kontrollpunkte allein nach Abgleich des biometri-
schen Musters von der Bildaufnahme einerseits und dem am jeweiligen Kontrollpunkt auf-
genommenen Gesichtsbild andererseits passiert werden können. Deshalb kann nur beides 
zusammen – die Prüfung der Echtheit beziehungsweise Authentizität des Dokuments und 
der Vergleich mit der Person – die erforderliche vertrauenswürdige Grundlage für die digi-
tale Fluggastabfertigung bilden. 


§ 18 Absatz 6 Satz 2 PassG-E sieht vor, dass die Bildaufnahme des Fluggastes nach 
Satz 1 Nummer 1 Buchstabe a, die zuvor mit dem Lichtbild aus dem Pass abgeglichen 
wurde, sowie die Daten nach Satz 1 Nummer 1 Buchstabe b nach dem einmaligen Erheben 
oder Auslesen zur Weiterverarbeitung in ein biometrisches Muster (Template) umzuwan-
deln sind. Diese Vorgabe dient dem Datenschutz und der Datensicherheit, denn die so um-
gewandelten Daten sind aus dem biometrischen Muster nicht wieder herstellbar. Für den 
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Bildabgleich, der an den einzelnen Prozessschritten der digitalen Fluggastabfertigung 
(siehe § 19d Absatz 1 LuftVG-E) vorzunehmen ist, wird nur das vorgenannte biometrische 
Muster verwandt und mit dem am jeweiligen Prozesspunkt aufgenommenen Gesichtsbild 
des Fluggastes, das jeweils ebenfalls in ein biometrisches Muster umgewandelt wird, ab-
geglichen. 


§ 18 Absatz 6 Satz 3 PassG-E bestimmt, zu welchem Zeitpunkt die nach Absatz 2 verar-
beiteten personenbezogenen und nicht personenbezogenen Daten zu löschen sind. Dabei 
wird die erlaubte Dauer der Verarbeitung beziehungsweise die Löschfrist so festgelegt, 
dass eine Löschung umgehend erfolgt, sobald die Daten nicht mehr für die digitale Flug-
gastabfertigung benötigt werden. Satz 3 differenziert in Nummer 1 Buchstabe a bis c sowie 
Nummer 2 dafür nach dem jeweiligen Prozessschritt, der Art der Daten und dem Zweck der 
Verarbeitung. So ist etwa das für eine erforderliche Identitätsprüfung notwendige Lichtbild 
aus dem Chip des Passes unverzüglich nach Feststellung der Identität durch Abgleich mit 
der Bildaufnahme des Fluggastes zu löschen. Das biometrische Muster, in dem für den 
gesamten Prozess der digitalen Fluggastabfertigung die Bildaufnahme des Fluggastes so-
wie Vor- und Familiennahmen hinterlegt sind, ist unverzüglich nach Abflug zu löschen, da 
es dann nicht mehr für die Fluggastabfertigung benötigt wird; die biometrischen Muster 
(Template) des am jeweiligen Kontrollpunkt zum Abgleich und zur Freigabe erstellten Ge-
sichtsbildes unverzüglich, sobald diese nicht mehr für die Abfertigung erforderlich sind. 
Ebenso sind die „Flugscheindaten“ – Familienname und Vorname – gemäß Nummer 4 spä-
testens drei Stunden nach erfolgtem Abflug zu löschen. Dieses Zeitfenster entspricht inter-
nationalen Gepflogenheiten; ein Flug, der innerhalb dieser Zeit – zum Beispiel wegen tech-
nischer Probleme – nicht wieder an den Abgangsflughafen zurückkehrt, wird mit hoher 
Wahrscheinlichkeit planmäßig durchgeführt, sodass die Daten am Ausgangsflughafen kei-
nem Abfertigungszweck mehr dienen können. 


§ 18 Absatz 7 PassG-E legt die Qualitätsanforderungen an die auslesende Stelle und die 
ausgelesenen Daten fest. Dies betrifft vor allem die Überprüfung der Echtheit des Passes 
sowie der aus dem Chip des Passes ausgelesenen Daten. Maßgeblich hierfür sind die 
Technischen Richtlinien des Bundesamtes für Sicherheit in der Informationstechnik. Die 
Einhaltung der Anforderungen ist ebenfalls von dort festzustellen. 


Zu Artikel 9 (Änderung des Luftverkehrsgesetzes) 


Zu Nummer 1 (Inhaltsübersicht) 


Durch den Änderungsbefehl werden die Angaben im Inhaltsverzeichnis an die Neuregelun-
gen in den §§19d und 19e angepasst. 


Zu Nummer 2 (§ 19b Absatz 2 Nummer 2 LuftVG) 


Mit der Änderung des § 19b Absatz 2 Nummer 2 LuftVG wird das Normzitat der Bodenab-
fertigungsdienst-Verordnung aktualisiert. 


Zu Nummer 3 (§ 19d LuftVG – neu) 


§ 19d LuftVG-E in Verbindung mit § 18 Absatz 6 und 7 PassG-E dient der Umsetzung der 
Vorgabe der Digitalstrategie der Bundesregierung im Bereich der Mobilität. Unter der Über-
schrift „Wir machen Deutschland mit klugen Daten mobil“ wird für den Luftverkehr festge-
legt: „Damit die Abfertigung von Flügen reibungsloser läuft, digitalisieren wir gemeinsam mit 
der Luftverkehrsbranche die Prozesse. Digital vorliegende biometrische Daten etwa können 
Check-in und Sicherheitskontrolle beschleunigen.“ 


Die Prozesse zur Fluggastabfertigung am Flughafen vom Check-In bis zum Betreten des 
Flugzeuges erfolgen heute im Wesentlichen manuell und im Wege der Sichtkontrolle. Der 
erste Kontakt des Fluggastes bei der Abfertigung erfolgt in der Regel beim Check-In für den 
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Flug. Der Flugschein, ob in Papierform oder auf einem digitalen Gerät gespeichert, wird am 
Flughafen aktuell zunächst per Sichtkontrolle mit den im Buchungssystem des Luftfahrtun-
ternehmens, das den Flug durchführt, abgeglichen. Erfolgt das Check-In über das Internet, 
erfolgt nur der Abgleich mit den bei der Buchung hinterlegten Daten. Je nach Reiseziel oder 
weiteren internationalen oder europäischen Anforderungen erfolgt zudem ein visueller Ab-
gleich der Daten des Passes mit dem Flugschein. Hierbei wird bisher die maschinenlesbare 
Zone des Passes ausgelesen. 


Die Wiederholung der Kontrollschritte an mehreren Kontrollstellen vor Abflug führt insbe-
sondere bei hohem Verkehrsaufkommen zu unnötigen Wartezeiten und Verzögerungen in 
den Bodenabläufen der Abfertigung, die ihrerseits wiederum zu Verspätungen der Flüge 
insgesamt und damit Störungen der Umläufe führen können. Eine Verkürzung und Be-
schleunigung der Abfertigungsschritte dient daher nicht nur der Effizienzsteigerung der Bo-
denprozesse an sich, sondern kommt dem Gesamtsystem des Luftverkehrs zugute und 
verbessert zudem das Reiseerlebnis des Fluggastes. Daher sollen die beschriebenen Pro-
zesse zukünftig auch digital mit modernen elektronischen Verfahren unter Nutzung moder-
ner automatisierter Systeme, das heißt softwarebasierter Anwendungen, welche biometri-
sche Algorithmen verwenden, durchgeführt werden können. Diese automatisierten Sys-
teme ermöglichen künftig, die Fluggastabfertigung in folgender Form durchzuführen: Es 
werden (nur) die jeweils erforderlichen Fluggastdaten verknüpft mit einer Bildaufnahme des 
Gesichts des Fluggastes verschlüsselt in ein biometrisches Muster (Template) umgewan-
delt und für die Dauer der Abfertigung temporär in einer Datenbank hinterlegt. Die Bildauf-
nahme des Fluggastes wird mit dem Lichtbild im Pass des Passinhabers abgeglichen, um 
für die weiteren Prozesse der digitalen Fluggastabfertigung, die der Fluggast durchläuft, 
sicherzustellen, dass der Fluggast auch der berechtigte Passinhaber ist. Sobald der Flug-
gast eine Prozessstelle (zum Beispiel Bordkartenkontrolle) passieren möchte, nimmt eine 
Kamera das Gesichtsbild des Fluggastes auf. Dieses wird in ein biometrisches Muster 
(zweites Template) umgewandelt (dieser Prozess ist, um den hohen Anforderungen der 
Datensicherheit und des Datenschutzes zu entsprechen, nicht umkehrbar). Dieses biomet-
rische Muster (zweites Template) wiederum wird mit den Informationen der Datenbank, das 
heißt mit dem nach dem Identitätsabgleich erstellten biometrischen Muster (erstes Temp-
late), verglichen und so sichergestellt, dass der bereits überprüfte Fluggast auch derjenige 
ist, der die Kontrollpunkte der digitalen Fluggastabfertigung passiert. Wird ein entsprechen-
des biometrisches Muster (Template) in der Datenbank gefunden, erfolgt die Freigabe für 
den anstehenden Abfertigungsschritt (Gepäckaufgabe, Zugang zum Sicherheitsbereich o-
der Bordkartenkontrolle vor dem Boarding), an dem ansonsten eine Legitimierung mittels 
Bordkarte erforderlich ist und der Fluggast kann den jeweiligen Abfertigungsschritt ohne 
weitere Kontrolle durchlaufen. 


In Anspruch genommen werden kann der Prozess der digitalen Fluggastabfertigung von 
allen Fluggästen mit ihrem Reisepass unabhängig davon, ob sie zu einem Ziel innerhalb 
oder außerhalb des Schengenraums fliegen. 


Originäre grenzpolizeiliche Prozesse sind aufgrund der dortigen besonderen Anforderung 
von den beschriebenen Prozessen nicht erfasst. 


Zu Absatz 1 


Absatz 1 bildet die Rechtsgrundlage für die Möglichkeit der digitalen Fluggastabfertigung 
und legt fest, welche Prozesse die digitale Fluggastabfertigung umfasst. 


Zu Satz 1 


Satz 1 definiert die Prozessschritte und Kontrollstationen auf dem Weg vom Einchecken bis 
hin zum Betreten des Flugzeuges, für die die digitale Fluggastabfertigung ermöglicht wer-
den soll. Dies umfasst alle Kontrollstellen, bei denen der Fluggast bisher zumindest seinen 
Flugschein und gegebenenfalls weitere Reisedokumente (unter anderem Visum, 
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Reiseautorisierungen, wie zum Beispiel ESTA und Gesundheitszeugnisse ) vorweisen, be-
ziehungsweise seine Buchung nachweisen musste, um zum weiteren Abfertigungsprozess 
zugelassen zu werden. 


Die Vorlage dieser Dokumente entfällt bei der digitalen Fluggastabfertigung; vielmehr er-
folgt an den verschiedenen Prozesspunkten lediglich der Abgleich vom biometrischen Mus-
ter des am jeweiligen Kontrollpunkt aufgenommenen Gesichtsbild des Fluggastes mit dem 
biometrischen Muster der zu Beginn aufgenommenen Bildaufnahme des Fluggastes, die 
mit dem Lichtbild im Pass abgeglichen wurde. Durch das Entfallen der Dokumentenkon-
trolle an den einzelnen Prozesspunkten erfolgt eine Beschleunigung und Vereinfachung der 
Abfertigungs- und Kontrollprozesse. 


Zu Satz 2 


§ 19d Absatz 1 Satz 2 LuftVG-E begründet in Verbindung mit § 18 Absatz 6 und 7 PassG-
E die Ermächtigung für Luftfahrtunternehmen, die für die digitale Fluggastabfertigung erfor-
derlichen personenbezogenen und nicht personenbezogenen Daten, unter Einhaltung der 
in § 18 Absatz 6 und 7 PassG-E sowie § 19d LuftVG-E genannten Vorgaben aus dem Chip 
des Passes und – soweit für die Echtheitsprüfung erforderlich – aus der maschinenlesbaren 
Zone auszulesen und zu verarbeiten. 


Zu Satz 3 


§ 19d Absatz 1 Satz 3 LuftVG-E regelt, dass unabdingbare Voraussetzung für die digitale 
Fluggastabfertigung die ausdrückliche Einwilligung des Fluggastes zu dieser und zu der 
damit verbundenen Verarbeitung seiner personenbezogenen Daten ist. Das Einwilligungs-
erfordernis dient der Gewährleistung der Freiwilligkeit sowie der Einhaltung datenschutz-
rechtlicher Anforderungen. 


Zu Satz 4 


Mit den Vorgaben in Absatz 2 soll gewährleistet werden, dass die digitale Fluggastabferti-
gung – und damit der Umgang mit sensiblen personenbezogenen Daten der Fluggäste – 
nur im geografischen Anwendungsbereich der Verordnung (EU) 2016/679 des Europäi-
schen Parlaments und des Rates vom 27. April 2016 zum Schutz natürlicher Personen bei 
der Verarbeitung personenbezogener Daten, zum freien Datenverkehr und zur Aufhebung 
der Richtlinie 96/46/EG (Datenschutz-Grundverordnung) (ABl. L 119 vom 4.5.2016, Seite 
1) stattfindet und hiermit ein hohes Schutzniveau der Daten sichergestellt ist. 


Zu Absatz 2 


Absatz 2 macht deutlich, dass die Fluggäste bezüglich der Art und Weise der Abfertigung 
eine echte Wahl haben, wie sie den Prozess wahrnehmen möchten. Bei der digitalen Flug-
gastabfertigung handelt es sich um ein zusätzliches Angebot an die Fluggäste, das diese 
freiwillig annehmen können, aber nicht müssen. Darüber hinaus wird gewährleistet, dass 
Fluggäste sich weiterhin für die reguläre Fluggastabfertigung, d. h. ohne die Inanspruch-
nahme der digitalen Fluggastabfertigung, entscheiden können und zwar „ohne Einschrän-
kungen“. Das heißt, dass die Luftfahrtunternehmen – u.a. durch Bereitstellung der erforder-
lichen Infrastruktur und Ressourcen – weiterhin dafür sorgen müssen, dass keine Benach-
teiligung von Passagieren in der regulären Fluggastabfertigung erfolgt. Dabei ist zu berück-
sichtigen, dass die aus der Nutzung der automatisierten Verfahren der digitalen Fluggastab-
fertigung resultierende Zeit- und Aufwandsersparnis für die Fluggäste gegenüber der Nut-
zung der Prozesse der regulären Fluggastabfertigung ein gewollter Erleichterungs- und Be-
schleunigungseffekt durch die Digitalisierung der Prozesse ist und nicht per se eine Be-
nachteiligung der anderen Fluggäste in der regulären Fluggastabfertigung bedeutet. 


Zu Absatz 3 
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Absatz 3 stellt klar, dass die Ermächtigung nach Absatz 1 auch für die Flugplatzbetreiber 
und für von Luftfahrtunternehmen oder Flugplatzbetreibern beauftragte Bodenabfertigungs-
dienstleister gilt, soweit diese Unternehmen die Fluggastabfertigung durchführen. Durch 
den Beförderungsvertrag zwischen dem Luftfahrtunternehmen und dem Fluggast und den 
hieraus resultierenden möglichen Folge- und Mitwirkungsverpflichtungen beider Parteien 
im Hinblick auf die Beförderungen benötigen in erster Linie die Luftverkehrsunternehmen 
die einschlägigen Daten des jeweiligen Fluggastes. Allerdings haben Luftfahrtunternehmen 
zum Beispiel keine Verfügungsbefugnis über das Flughafengelände, sodass für die Zu-
gangskontrolle der Flugplatzbetreiber nach § 8 Absatz 1 Satz 1 Nummer 4 Luftsicherheits-
gesetz verantwortlich ist. Die Unternehmen bedienen sich zur Erfüllung ihrer Aufgaben häu-
fig besonderer Dienstleister. 


Zu Nummer 4 (§ 19e LuftVG – neu) 


Mit dem Änderungsbefehl wird die bisherige Regelung in § 19d LuftVG zu § 19e LuftVG-E. 
Eine inhaltliche Änderung ist damit nicht verbunden. 


Zu Artikel 10 (Änderung des Behindertengleichstellungsgesetzes) 


Durch die Änderung erfolgt eine Anpassung an die Verschiebung des § 19d LuftVG nach 
§ 19e LuftVG-E. Eine inhaltliche Änderung ist damit nicht verbunden. 


Zu Artikel 11 (Änderung des Gesetzes über die Umweltverträglichkeitsprüfung) 


Mit der Änderung von § 22 Absatz 1 UVPG-E wird für die Fälle einer erneuten Öffentlich-
keitsbeteiligung klargestellt, dass die Äußerungsfrist angemessen verkürzt werden kann. 
Da sich diese Beteiligung nur auf die Änderungen des Vorhabens bezieht, sind die Unter-
lagen, zu denen sich die Öffentlichkeit erneut äußern kann, weniger umfangreich als im 
Rahmen der ersten Öffentlichkeitsbeteiligung nach den §§ 18 bis 21 UVPG. Daher ist es in 
der Regel angemessen, eine kürzere Äußerungsfrist vorzusehen. Die kürzere Öffentlich-
keitsbeteiligung kann dazu führen, dass auch die beantragte Zulassung schneller erteilt 
wird. 


Zu Artikel 12 (Änderung des Unterhaltsvorschussgesetzes) 


Zu Nummer 1 (§§ 3 und 4) 


Zu § 3 


Das Bundesverwaltungsgericht hat in seinem Urteil vom 18. Dezember 2017 – 5 C 36.16 
Randnummer 16 ausgeführt, dass Leistungen nach dem UhVorschG grundsätzlich auf der 
Grundlage einer monatsweisen Bewilligung erbracht werden. Eine monatliche Überprüfung 
sämtlicher laufender Unterhaltsvorschuss-Leistungsfälle ist jedoch für die zuständigen Stel-
len unverhältnismäßig aufwendig. Diese können ohne konkreten Anlass nur in größeren 
Abständen Überprüfungen vornehmen. Eine IT-gestützte und bargeldlose Auszahlung von 
Sozialleistungen macht eine monatliche Bewilligung überflüssig. Zudem soll eine monatli-
che Antragstellung den anspruchsberechtigten Bürgerinnen und Bürgern nicht zugemutet 
werden. Auch im Fall eines Verwaltungsakts mit Dauerwirkung kann die Bewilligung bei 
Wegfall einer Anspruchsvoraussetzung jederzeit beendet und die Unterhaltsvorschuss-
Zahlung schnell gestoppt werden. Außerdem sind Betroffene auch weiterhin verpflichtet, 
relevante Änderungen in den der Bewilligung zugrunde liegenden Verhältnissen unverzüg-
lich mitzuteilen, siehe § 6 Absatz 4 UhVorschG. Der neu eingefügte § 3 UhVorschG-E stellt 
daher klar, dass der Unterhaltsvorschuss solange erbracht wird, wie er nach dem Gesetz 
der berechtigten Person zusteht, und dass die Bewilligung von Unterhaltsvorschuss für 
diese Dauer erfolgt und nicht für einen Monat. 
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Zu § 4 


Der neue Absatz 1 legt den grundsätzlichen Anspruchsbeginn für die Unterhaltsleistung auf 
den Monatsanfang fest und stellt so klar, dass nicht der Zeitpunkt des Antragseingangs 
maßgeblich ist. Dies entspricht dem unterhaltsrechtlichen Grundsatz aus § 1613 Absatz 1 
Satz 2 BGB, wonach der Unterhalt grundsätzlich ab dem Ersten des Monats geschuldet 
wird. 


Der neue Absatz 2 dient der besseren Verständlichkeit der Norm. 


Zu Nummer 2 (Aufhebung von § 7a) 


§ 7a UhVorschG regelt, dass die Verfolgung des übergegangenen Unterhaltsanspruchs 
durch die Unterhaltsvorschuss-Stellen bei dem barunterhaltspflichtigen Elternteil entfällt, 
wenn dieser auf SGB II-Leistungen angewiesen ist und kein eigenes Einkommen hat. Diese 
Regelung wurde zum 1. Juli 2017 mit dem Ziel der Verwaltungserleichterung neu in das 
Gesetz eingefügt. Dieses Ziel wurde jedoch nicht erreicht, weshalb die Regelung aufgeho-
ben wird. Die Regelung ist beim Unterhaltsrückgriff nicht hilfreich und vermindert den Rück-
griffserfolg bei der Gruppe der barunterhaltspflichtigen Elternteile im SGB II-Leistungsbe-
zug. Wird eine fiktive unterhaltsrechtliche Leistungsfähigkeit unterstellt und zugleich der 
Rückgriff darauf reduziert zu verhindern, dass Forderungen verjähren, besteht kein wirksa-
mes Druckmittel mehr. Die mit der Regelung angestrebte Verwaltungserleichterung kann 
zudem durch eine Ermessensausübung in der Sachbearbeitung im Einzelfall leichter erzielt 
werden. Außerdem ist die Klärung der Voraussetzungen des § 7a UhVorschG regelmäßig 
aufwendiger als die Durchführung erfolgloser Vollstreckungsmaßnahmen. Zudem wird bei 
einer Prüfung der Voraussetzungen des § 7a UhVorschG häufig festgestellt, dass diese 
nicht vorliegen, sodass die Unterhaltsvorschuss-Stellen zusätzlich einen Vollstreckungsver-
such unternehmen müssen. Durch die Streichung fällt dieses zweifache Tätigwerden der 
Verwaltung weg. 


Zu Nummer 3 (§ 9 Absatz 4 und 5 – neu –) 


Im UhVorschG besteht wie auch im Bundeskindergeldgesetz (BKGG) und BEEG Bedarf für 
eine an § 331 SGB III angelehnte Regelung. Erfährt eine Unterhaltsvorschuss-Stelle etwa 
durch Dritte von Tatsachen, die zum Wegfall des Anspruchs auf Unterhaltsvorschuss füh-
ren, kann sie mit einer an § 331 SGB III angelehnten Regelung ihre Unterhaltsleistung so-
fort vorläufig einstellen, ohne einen Bescheid erteilen zu müssen. Es kommt so zu weniger 
überzahlten Leistungsbeträgen, die später mühsam und mit ungewisser Aussicht auf Erfolg 
zurückgefordert werden müssen. 


§ 331 Absatz 1 Satz 1 SGB III berechtigt nur zur vorläufigen Einstellung der Leistung, wenn 
der Bescheid, aus dem sich der Anspruch ergibt, mit Wirkung für die Vergangenheit aufzu-
heben ist. Hiermit lassen sich zwar die in § 5 Absatz 2 UhVorschG genannten Fälle erfas-
sen, denn hier muss der Bewilligungsbescheid mit Wirkung für die Vergangenheit aufgeho-
ben werden. Jedoch ist in den Fällen des § 5 Absatz 1 UhVorschG eine rückwirkende Auf-
hebung des Unterhaltsvorschuss-Bewilligungsbescheids ausgeschlossen. Folglich wird in 
das UhVorschG eine eigenständige Regelung eingefügt, die sich zwar eng an § 331 Ab-
satz 1 Satz 1 SGB III anlehnt, aber keine Aufhebung mit Wirkung für die Vergangenheit 
fordert. 


Zu Nummer 4 (Aufhebung von § 11a) 


Es handelt es sich um eine mittlerweile gegenstandslose Regelung, die folglich aufzuheben 
ist. 
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Zu Artikel 13 (Änderung der Bundesnotarordnung) 


Zu Nummer 1 (§ 20 Absatz 3 Satz 3 – neu –) 


Es handelt sich um eine Folgeänderung zur Änderung in § 383 Absatz 2 Satz 1 BGB-E. 
Führt eine Notarin oder ein Notar derzeit freiwillige Versteigerungen nach § 20 Absatz 3 
BNotO öffentlich durch, so gelten diese (aufgrund der Nennung der „zu Versteigerungen 
befugten anderen Beamten“ in der Legaldefinition des § 383 Absatz 3 Satz 1 BGB) als öf-
fentliche Versteigerungen im Sinne des BGB (vergleiche Ulrici in: Beck-Online Großkom-
mentar BGB, § 383 BGB, Rn. 68; Seebach/Rachlitz in: Beck-Online Großkommentar Be-
urkG, § 15 BeurkG, Rn. 29). Um die damit verbundenen Wirkungen wie insbesondere den 
Gutglaubensschutz nach § 935 Absatz 2 BGB auch nach der vorgesehenen Streichung der 
„anderen Beamten“ in § 383 Absatz 2 Satz 1 BGB-E zu erhalten, soll der neu vorgesehene 
Satz 3 des § 20 Absatz 3 BNotO-E klarstellen, dass die privatrechtlichen Rechtsfolgen öf-
fentlich durchgeführter freiwilliger Versteigerungen nach § 20 Absatz 3 BNotO (weiterhin) 
denen öffentlicher Versteigerungen nach § 383 Absatz 3 BGB (künftig § 383 Absatz 2 
Satz 1 BGB-E) entsprechen. Das Bestehen von Formerfordernissen, wie beispielsweise in 
§ 311b Absatz 1 Satz 1 BGB oder in § 15 Absatz 3 und 4 Satz 1 GmbHG, bleibt unberührt. 
Die Anforderungen daran, wann eine Versteigerung öffentlich erfolgt, richten sich nach den 
Regelungen des BGB. 


Zu Nummer 2 (§ 24 Absatz 1 Satz 3 – neu –) 


Nach § 24 Absatz 1 BNotO ist es Notarinnen und Notaren berufsrechtlich gestattet, auf dem 
Gebiet der vorsorgenden Rechtspflege auch die sonstige Betreuung der Beteiligten zu 
übernehmen und diese insbesondere vor Gerichten und Verwaltungsbehörden zu vertre-
ten. Durch den neuen Satz 3 soll nunmehr ausdrücklich klargestellt werden, dass diese 
Befugnis insbesondere auch die Übernahme von Anzeige- und Mitteilungspflichten, die von 
Gründerinnen und Gründern im Zusammenhang mit Unternehmensgründungen zu erfüllen 
sind, im Nachgang der eigentlichen notariellen Urkundstätigkeit umfasst; gleiches gilt für 
das Stellen von in diesem Zusammenhang erforderlichen Anträgen. 


Inhaltlich betrifft die Klarstellung insbesondere – in Abhängigkeit von der Rechtsform des 
zu gründenden Unternehmens – die nachfolgenden Pflichten, die von Gründerinnen und 
Gründern regelmäßig zu erfüllen sind: Anzeigen zur steuerlichen Erfassung von Körper-
schaften, Vereinigungen und Vermögensmassen nach § 137 Absatz 1 AO; Anzeigen über 
die Erwerbstätigkeit nach § 138 Absatz 1 und 1b AO; Anzeigen im Zusammenhang mit dem 
Betrieb eines Gewerbes, einer Zweigniederlassung oder einer unselbständigen Zweigstelle 
nach § 14 Absatz 1 GewO; Anzeigen im Zusammenhang mit dem Betrieb eines zulas-
sungspflichtigen Handwerks, eines zulassungsfreien Handwerks oder eines handwerks-
ähnlichen Gewerbes nach § 16 Absatz 1 und 2 HwO; Anzeigepflichten bei Unternehmens-
beginn im Zusammenhang mit der Unfallversicherung nach § 192 Absatz 1 SGB VII. 


Entsprechend der systematischen Verortung der Neuregelung in § 24 Absatz 1 BNotO-E 
ist die Übernahme der in Satz 3 bezeichneten Handlungen durch die Notarin oder den Notar 
den notariellen Betreuungs- und Vertretungstätigkeiten zuzuordnen, die durch Notarinnen 
und Notare lediglich auf Antrag der Beteiligten und nur im durch diese vorgegebenen Um-
fang durchgeführt werden. Demgemäß handelt es sich auch nicht um eine notarielle Tätig-
keit, zu deren Übernahme die Notarin oder der Notar nach § 15 Absatz 1 Satz 1 BNotO 
verpflichtet wäre. Sowohl das Angebot der von Satz 3 umfassten Leistungen seitens der 
Notarinnen und Notare als auch die Inanspruchnahme durch die Urkundsbeteiligten soll 
daher in deren jeweilige Entscheidung gestellt werden. 


Durch die beabsichtigte Klarstellung soll für Gründerinnen und Gründer auf die nied-
rigschwellige Möglichkeit hingewiesen werden, für sämtliche Fragen und Handlungen im 
Zusammenhang mit Unternehmensgründungen mit der Notarin oder dem Notar eine zent-
rale Ansprechperson zu haben, die alle für eine Unternehmensgründung notwendigen 
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Daten einmalig aufnehmen, an zu beteiligende Behörden weiterleiten und die notwendigen 
Schritte für eine Gründung vornehmen kann. Die Gründerinnen und Gründer würden hier-
durch beim Ausfüllen umfassender Formulare entlastet und Unternehmensgründungen 
würden im Sinne des „Once-Only“-Prinzips vereinfacht. 


Zu Nummer 3 (§ 64c Satz 3) 


Es handelt sich um eine sprachliche Anpassung zur Herbeiführung eines Gleichklangs mit 
dem neuen § 35 Satz 3 PAO-E, die keine inhaltliche Änderung herbeiführt. Dabei erscheint 
der Wortlaut des neuen § 35 Satz 3 PAO-E im Vergleich zur aktuellen Formulierung in § 64c 
Satz 3 BNotO, wonach ein besonderes elektronisches Behördenpostfach dem besonderen 
elektronischen Notarpostfach im Sinne des Satzes 1 gleichsteht, sprachlich treffender, da 
die Formulierung in § 64c Satz 3 BNotO die Vermutung nahelegen könnte, dass § 64c 
Satz 1 BNotO eine Definition des besonderen elektronischen Notarpostfachs enthält, was 
jedoch nicht der Fall ist. Deshalb sollen die Wörter „im Sinne des Satzes 1“ durch die Wörter 
„nach Satz 1“ ersetzt werden. 


Zu Artikel 14 (Änderung der Bundesrechtsanwaltsordnung) 


Zu Nummer 1 (§ 49b Absatz 4 Satz 2) 


In § 49b Absatz 4 Satz 2 BRAO soll das Schriftformerfordernis für die Einwilligung des Man-
danten in die Abtretung von Vergütungsforderungen oder die Übertragung ihrer Einziehung 
durch ein Textformerfordernis ersetzt werden. Dies erscheint zur Erfüllung der mit der Vor-
gabe beabsichtigten Warnfunktion ausreichend. 


Zu Nummer 2 (§ 52) 


Zu Buchstabe a (Absatz 1 Satz 1 Nummer 1) 


In § 52 Absatz 1 Satz 1 Nummer 1 BRAO soll das Schriftformerfordernis für die vertragliche 
Begrenzung von Ersatzansprüchen des Auftraggebers gegenüber seiner Rechtsanwältin 
oder seinem Rechtsanwalt durch ein Textformerfordernis ersetzt werden. Dies erscheint 
zur Erfüllung der mit der Vorgabe beabsichtigten Warnfunktion ausreichend. 


Zu Buchstabe b (Absatz 2 Satz 3) 


In § 52 Absatz 2 Satz 3 BRAO soll das Erfordernis einer vom Auftraggeber unterschriebe-
nen Zustimmungserklärung zu einer Beschränkung der persönlichen Haftung auf Scha-
densersatz auf einzelne Mitglieder einer Berufsausübungsgesellschaft durch ein Textfor-
merfordernis ersetzt werden. Dies erscheint zur Erfüllung der mit der Vorgabe beabsichtig-
ten Warnfunktion ausreichend. 


Zu Nummer 3 (§ 85 Absatz 2) 


In § 85 Absatz 2 BRAO soll das (ein öffentlich-rechtliches Verfahren betreffende) Schriftfor-
merfordernis für den Antrag auf Einberufung der Kammerversammlung durch deren Mitglie-
der durch die Möglichkeit der elektronischen Beantragung ergänzt werden. Hintergrund die-
ser Anpassung ist, dass seit dem 1. August 2022 auch Mitglieder der Geschäftsführungs- 
und Aufsichtsorgane von Berufsausübungsgesellschaften, die nicht Rechtsanwältinnen o-
der -anwälte sind, Mitglieder der Rechtsanwaltskammern werden (§ 60 Absatz 2 Nummer 3 
BRAO). Da diese Mitglieder nicht über ein besonderes elektronisches Anwaltspostfach ver-
fügen, mit dessen Nutzung nach § 37 Satz 1 BRAO die Schriftform im Rahmen der elektro-
nischen Kommunikation relativ einfach ersetzt werden kann, soll die Möglichkeit der elekt-
ronischen Beantragung der Kammerversammlung ergänzt werden. Die Änderung erscheint 
möglich, weil ein Missbrauchsrisiko (etwa im Hinblick auf die Verwendung gefälschter E-
Mail-Adressen) in diesem Kontext sehr unwahrscheinlich sein dürfte. 







 - 112 -   


 


Für eine „elektronische“ Übermittlung bedarf es – im Unterschied zu einer Übermittlung in 
der in § 3a Absatz 2 des Verwaltungsverfahrensgesetzes (VwVfG) legaldefinierten „elekt-
ronischen Form“ – keiner besonderen Formanforderungen wie etwa einer qualifizierten 
elektronischen Signatur. So ist beispielsweise eine einfache E-Mail ausreichend (Tiede-
mann, in: Bader/Ronellenfitsch, BeckOK VwVfG, § 37, Rn. 30; Müller, a.a.O., § 3a, Rn. 1a). 
Daraus folgt im Ergebnis auch, dass es in den Fällen, in denen (wie hier) eine „schriftliche 
oder elektronische“ Übermittlung möglich ist, auch bei schriftlich eingereichten Dokumenten 
keiner eigenhändigen Unterschrift der oder des Antragstellenden bedarf. Hier genügt der in 
Schriftzeichen wiedergegebene Name der oder des Antragstellenden. Denn wenn bei einer 
einfachen E-Mail die Wiedergabe des Namens ausreichend ist, ist nicht erkennbar, warum 
bei schriftlich eingereichten Dokumenten höhere Anforderungen gelten sollten. Dieser 
Rechtsgedanke liegt letztlich auch § 37 Absatz 3 Satz 1 VwVfG zugrunde, dessen ergän-
zende Anwendung § 32 Absatz 1 BRAO anordnet. Zudem folgt diese Bewertung auch da-
raus, dass die im öffentlichen Recht verwendete Wendung „schriftlich oder elektronisch“ 
(von geringfügigen, hier nicht relevanten Ausnahmen abgesehen) dem im zivilrechtlichen 
Kontext verwendeten Begriff der „Textform“ nach § 126b BGB entspricht, für die Entspre-
chendes gilt. 


Zu Nummer 4 (§ 86) 


Zu Buchstabe a (Satz 1) 


Das öffentlich-rechtliche Schriftformerfordernis in § 86 Satz 1 BRAO für die Einladung zur 
Kammerversammlung soll durch die Möglichkeit der elektronischen Einladung ergänzt wer-
den. Zur Begründung wird auf die Begründung zu Nummer 3 verwiesen. Wie dort bereits 
ausführlich dargelegt genügt danach auch für die schriftliche Einladung zur Kammerver-
sammlung die Namenswiedergabe des Präsidenten, seines Vertreters oder seines Beauf-
tragten. Einer Originalunterschrift bedarf es nicht. 


Zu Buchstabe b (Satz 2 – neu –) 


Es handelt sich um eine Folgeänderung zur Anpassung des § 86 Satz 1 BRAO. Durch den 
neuen Satz 2 soll im Sinne der bisherigen Regelung sichergestellt werden, dass elektroni-
sche Einladungen gegenüber Mitgliedern, die über ein besonderes elektronisches Anwalts-
postfach oder eines der in § 37 Satz 3 BRAO in der Fassung, die nach Inkrafttreten des 
sich derzeit noch im parlamentarischen Verfahren befindlichen Gesetzes zur Regelung hyb-
rider und virtueller Versammlungen in der Bundesnotarordnung, der Bundesrechtsanwalts-
ordnung, der Patentanwaltsordnung und dem Steuerberatungsgesetz sowie zur Änderung 
weiterer Vorschriften des Rechts der rechtsberatenden Berufe vorgesehen ist (vergleiche 
Bundestagsdrucksache 20/8674), genannten Postfächer verfügen, im Regelfall auf diesem 
Wege erfolgen. Dies soll gewährleisten, dass die Einladung die Mitglieder sicher erreicht 
und gebührend zur Kenntnis genommen wird. 


Zu Artikel 15 (Änderung des Bürgerlichen Gesetzbuchs) 


Zu Nummer 1 (§ 32 Absatz 3) 


In § 32 Absatz 3 BGB wird das Schriftformerfordernis für die Beschlussfassung außerhalb 
der Mitgliederversammlung durch ein Textformerfordernis ersetzt. 


Zu Nummer 2 (§ 33 Absatz 1 Satz 2) 


In § 33 Absatz 1 Satz 3 BGB wird das Schriftformerfordernis für die nachträgliche Zustim-
mung von nicht in der Mitgliederversammlung erschienen Mitgliedern durch ein Textformer-
fordernis ersetzt. Für die nachträgliche Zustimmung zur Zweckänderung außerhalb der Mit-
gliederversammlung soll das gleiche gelten wie für die Beschlussfassung außerhalb der 
Mitgliederversammlung nach § 32 Absatz 3 BGB-E. 
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Zu Nummer 3 (§ 383) 


Zu Buchstabe a (Absatz 1 Satz 1) 


In Absatz 1 ist der Hinweis auf den Leistungsort als Ort der Versteigerung zu streichen, da 
die Regelung über den Versteigerungsort künftig in Absatz 2 getroffen wird. 


Zu Buchstabe b (Absätze 2 und 3) 


Absatz 2 Satz 1  


In Absatz 2 Satz 1 BGB-E soll zunächst der bisher in Absatz 3 Satz 1 bestimmte zu öffent-
lichen Versteigerungen befugte Personenkreis enger gefasst und neu strukturiert werden.  


Dabei soll die bisher vorgesehene Zuständigkeit der zu Versteigerungen befugten anderen 
Beamten grundsätzlich entfallen. Sofern die Kommentarliteratur insoweit die Notare als die 
maßgeblich von dieser Bezeichnung umfasste Gruppe benennt, ist ein Bedarf dafür im Be-
reich der Versteigerung hinterlegungsunfähiger Sachen nicht erkennbar und deshalb auch 
jetzt schon keine praktische Relevanz der Vorschrift gegeben. Da es sich für die Notare 
zudem – anders als für die Versteigerer und Gerichtsvollzieher – insbesondere bei der Ver-
steigerung beweglicher Sachen (vergleiche § 20 Absatz 3 Satz 2 BNotO) um eine außer-
halb ihrer Kernkompetenzen liegende Aufgabe handelt und Versteigerer und Gerichtsvoll-
zieher für diese Aufgabe daher deutlich besser geeignet erscheinen, soll die Möglichkeit 
künftig entfallen. Die Möglichkeit der Durchführung öffentlicher Versteigerungen durch No-
tare für die Fälle der Kaduzierung von Geschäftsanteilen gemäß § 23 GmbHG soll beibe-
halten werden und sich künftig aus § 23 Satz 2 GmbHG-E ergeben. Soweit etwa nach § 979 
Absatz 1 Satz 2 BGB sonstige Beamte zur Durchführung öffentlicher Versteigerungen von 
Fundsachen berechtigt sein sollen, ergibt sich diese Berechtigung ebenfalls bereits aus der 
Norm selbst.  


Die Bezeichnung der öffentlich angestellten Versteigerer soll im Hinblick auf die in § 34b 
Absatz 5 GewO geregelten Anforderungen der öffentlichen Bestellung und der Vereidigung 
angepasst werden. Gemäß ihrer praktischen Bedeutung bei der Durchführung von öffentli-
chen Versteigerungen sollen die öffentlich bestellten und vereidigten Versteigerer künftig 
an erster Stelle genannt werden.  


Da bei virtuellen Versteigerungen der Versteigerungsort entfällt, soll zur Bestimmung der 
Zuständigkeit von Gerichtsvollziehern künftig in Anlehnung an § 15 Satz 1 der Gerichtsvoll-
zieherordnung darauf abgestellt werden, in welchem Bezirk sich die zu versteigernde Sache 
befindet.  


Absatz 2 Satz 2 


Durch die Aufzählung in Absatz 2 Satz 2 BGB-E wird geregelt, dass eine öffentliche Ver-
steigerung nicht nur in Präsenz, sondern auch virtuell oder als Hybridveranstaltung durch-
geführt werden kann. Bei einer virtuellen oder hybriden Versteigerung im Sinne des § 383 
Absatz 2 Satz 2 Nummer 2 und 3 BGB-E wird das an einem festen Ort erfolgende Verstei-
gerungsgeschehen per Livestream in Echtzeit übertragen. Die an einer virtuellen Verstei-
gerung teilnehmenden Bieter befinden sich nicht am Ort des Versteigerungsgeschehens, 
sondern nehmen virtuell per Livestream an der Versteigerung teil. Die Art der Gebotsab-
gabe kann auf verschiedenen Wegen erfolgen: Entweder im Rahmen einer Videoübertra-
gung, über eine reine Audioübertragung oder auch mittels anderer geeigneter technischer 
Funktionen, etwa im Wege einer Chatfunktion. Die Technologie der hierfür verwendeten 
elektronischen Kommunikationsmittel soll für die Anwendung durch Menschen mit Behin-
derungen barrierefrei ausgestaltet sein. Für öffentliche Stellen ergeben sich die Standards 
etwa aus der Barrierefreie-Informationstechnik-Verordnung vom 12. September 2011 
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(BGBl. I S. 1843) in der jeweils geltenden Fassung. Der Ablauf der jeweiligen Versteigerung 
und der Abgabe von Geboten im Rahmen virtueller oder hybrider Versteigerungen soll zu 
Beginn der Versteigerung dargestellt werden. Wie auch bei der reinen Präsenzversteige-
rung kommt der Schuldvertrag zum Ersteher der versteigerten Sache bei einer virtuellen 
oder hybriden Versteigerung nach § 156 Satz 1 BGB durch Zuschlag zustande. In Abgren-
zung zu reinen Auktionsplattformen (Versteigerungen im Internet über eine Versteigerungs-
plattform, zum Beispiel nach § 979 Absatz 1a BGB, § 814 Absatz 2 Nummer 2 der Zivilpro-
zessordnung – ZPO) sind virtuelle und hybride öffentliche Versteigerungen insoweit sowohl 
örtlich als auch zeitlich begrenzt, als dass die Versteigerung an einem festen Ort und zu 
einer festgelegten Zeit stattfindet und von einem bestellten Gerichtsvollzieher oder einem 
nach § 34b Absatz 5 GewO öffentlich bestellten Versteigerer durchgeführt wird, der zu jeder 
Zeit in das Versteigerungsgeschehen eingreifen kann. Virtuelle und hybride Versteigerun-
gen unterscheiden sich von reinen Präsenzversteigerungen lediglich dadurch, dass die Bie-
ter nicht oder nur teilweise vor Ort in Präsenz teilnehmen. Die Versteigererverordnung ein-
schließlich der Voraussetzungen für den Zuschlag findet daher auch für virtuelle und hyb-
ride Versteigerungen im Sinne des § 383 Absatz 2 Satz 2 Nummer 2 und 3 BGB-E Anwen-
dung. Durch die Neugestaltung der Regelungen zur öffentlichen Versteigerung sollen je-
doch keine bestehenden anderweitigen Formerfordernisse abbedungen werden. 


Absatz 2 Satz 3 


Die Präsenzversteigerung und damit auch die hybrid durchgeführte öffentliche Versteige-
rung hat künftig nicht mehr grundsätzlich am Leistungsort zu erfolgen, sondern kann an 
jedem geeigneten Ort stattfinden. Das schafft den zur Versteigerung befugten Personen, 
insbesondere bei hybrid durchgeführten Versteigerungen mehr Flexibilität, die auch dazu 
dient, die Kosten der Versteigerung möglichst niedrig zu halten und größtmögliche Gewinne 
zu erzielen. Für die Frage, wann ein Ort für die Durchführung der Versteigerung geeignet 
ist, gelten weiterhin die in Literatur und Rechtsprechung formulierten Voraussetzungen. Ge-
eignet ist danach ein Ort, wenn für diesen unter Berücksichtigung der dortigen Marktlage 
ein angemessener Erfolg zu erwarten ist. Für die Beurteilung der Hinterlegungsfähigkeit der 
Sache bleibt weiterhin der Leistungsort maßgeblich. 


Absatz 3 


Der neue Absatz 3 ist im Hinblick auf die in Absatz 2 Satz 2 explizit aufgenommene Mög-
lichkeit, öffentliche Versteigerungen (ausschließlich oder hybrid) virtuell durchzuführen, an-
zufügen. An die Stelle – beziehungsweise bei Hybridversteigerungen ergänzend zu – der 
Bekanntgabe des Versteigerungsortes soll bei virtuellen Versteigerungen die Bekanntgabe 
der Zugangsdaten erfolgen, über die die Teilnahme möglich ist. Dies können insbesondere 
Internetadressen aber auch Teilnahmedaten zu virtuellen Konferenztools sein. Werden für 
die virtuelle Teilnahme weitere Zugangsdaten benötigt, sind auch diese bekannt zu ma-
chen. Folgend bedarf es in ausschließlichen Präsenzveranstaltungen keiner Bekanntma-
chung von Zugangsdaten. 


Zu Nummer 4 (§ 416 Absatz 2 Satz 2) 


In § 416 Absatz 2 Satz 2 BGB wird das Schriftformerfordernis für die Mitteilung des Veräu-
ßerers durch ein Textformerfordernis ersetzt. 


Zu Nummer 5 (§ 556) 


Zu Buchstabe a (Absatz 4 – neu –) 


Nach § 556 Absatz 3 Satz 1 BGB hat der Vermieter über die Vorauszahlungen für Betriebs-
kosten jährlich abzurechnen. Um die Abrechnung sachgerecht zu prüfen und Einwände 
dagegen vorbereiten zu können, benötigt der Mieter Kenntnis der entsprechenden Belege. 
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Nach ständiger Rechtsprechung des Bundesgerichtshofs (BGH) (zuletzt Urteil vom 15. De-
zember 2021, Aktenzeichen VIII ZR 66/20) ist der Vermieter verpflichtet, dem Mieter auf 
sein Verlangen hin Einsicht in die der Abrechnung zugrundeliegenden Originalbelege zu 
gewähren. Dieses Recht leitet der BGH aus der allgemeinen Regelung in § 259 Absatz 1 
zweiter Halbsatz BGB ab, wonach der Rechenschaftsverpflichtete Belege vorzulegen hat, 
„soweit sie erteilt zu werden pflegen“. Laut BGH bedeutet dies, dass der Vermieter dem 
Mieter genau die Belege vorzulegen hat, die ihm auch selbst erteilt worden sind, das heißt 
die Originale, die (noch) regelmäßig in Papierform erstellt werden. Nur wenn der Vermieter 
von seinen Vertragspartnern selbst ausschließlich digitale Belege erhalte, sind diese als 
Originalbelege zu behandeln (vergleiche BGH, am angegebenen Ort). In Ausnahmefällen 
schuldet der Vermieter nach den Grundsätzen von Treu und Glauben (§ 242 BGB) die Vor-
lage von analogen Kopien oder Scans der Belege (vergleiche BGH, am angegebenen Ort). 
Den Mietvertragsparteien steht es nach derzeitiger Rechtslage frei, einvernehmlich eine 
digitale Bereitstellung der Belege beziehungsweise die Einsicht in digitalisierte Belege 
durch den Mieter zu regeln. Soweit nichts Abweichendes vereinbart ist, hat die Einsicht-
nahme der Belege an dem Geschäftssitz des Vermieters zu erfolgen, § 269 Absatz 1 BGB.  


Eine grundsätzliche Verpflichtung zur Vorlage von Originalbelegen in Papierform ist vor 
dem Hintergrund der Digitalisierung in fast allen Lebensbereichen unter anderem im Han-
dels- und im Steuerrecht nicht mehr zeitgemäß. Dies gilt insbesondere, wenn der Vermieter 
seine Verwaltungsorganisation auf ein papierloses Büro ausrichten möchte.  


In § 556 Absatz 4 Satz 1 BGB-E wird daher zunächst das Recht des Mieters auf Einsicht in 
die der Abrechnung zugrundeliegenden Belege kodifiziert. Dieses Recht umfasst auch die 
Einsicht in etwaige Eigenbelege des Vermieters. Darauf aufbauend wird der Vermieter ge-
mäß Satz 2 berechtigt, die ihm in analoger Form – zum Beispiel von Behörden – erteilten 
Belege in digitaler Form bereitzustellen, indem er beispielsweise die Belege einscannt und 
per Email an den Mieter übersendet. Hat der Vermieter die Belege bereits in digitaler Form 
erhalten, greift Satz 1, wonach er verpflichtet ist, dem Mieter die Belege in dieser (Original-
) Form zur Verfügung zu stellen. Zur Bereitstellung analoger Fotokopien bleibt der Vermie-
ter wie bisher nur nach Vereinbarung mit dem Mieter berechtigt. Ein Bedürfnis für eine Aus-
weitung der Befugnisse des Vermieters wird insoweit nicht gesehen; die Digitalisierung soll 
als zeitgemäße und ressourcenschonende Bereitstellung von Belegen gegenüber anderen 
Formen gefördert werden. Da Satz 2 dem Vermieter die Option der Bereitstellung von Be-
legen in digitaler Form einräumt, ihn jedoch hierzu nicht verpflichtet, bleibt die Vorlage von 
Papier-Unterlagen möglich. Stellt der Vermieter die Belege in digitaler Form bereit, bietet 
das für den über einen Zugang zu Emails oder einen Datenraum verfügenden Mieter den 
Vorteil, dass er zeitlich und gegebenenfalls auch örtlich flexibel Einsicht in die Belege neh-
men kann. So spart er Kosten und Zeit, da er sich nicht mehr in die Räume des Vermieters 
begeben muss. Er hat durch die Weiterleitung der Belege die Möglichkeit, schneller und 
einfacher als bisher fachlichen Rat einzuholen. Die Transparenz der Nebenkostenabrech-
nungen wird durch die vereinfachte Kenntnisnahme der Belege erhöht. Die Interessen von 
Mietern, denen die technischen Vorrichtungen und / oder digitalen Kompetenzen fehlen, 
bleiben ebenfalls berücksichtigt, da die Einsichtnahme in digitale Belege in der Regel am 
Geschäftssitz des Vermieters – wie bislang für die Einsichtnahme in die Originalbelege – 
möglich bleibt. Denn die Regelung enthält keine Vorgaben dazu, wie die Bereitstellung zu 
erfolgen hat. Kann dem Mieter aufgrund der Entfernung zum Geschäftssitz des Vermieters 
die Einsichtnahme in digitale Belege nicht zugemutet werden, bleibt es bei den bisherigen 
Grundsätzen, die nach der Rechtsprechung für die Übermittlung von Belegkopien aufge-
stellt worden sind (vergleiche Urteil des Bundesgerichtshofs vom 8. März 2006, Aktenzei-
chen VIII ZR 78/05 mit weiteren Nachweisen). 


Zu Buchstabe b (Absatz 5 – neu –) 


Es handelt sich um eine Folgeänderung. 
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Zu Nummer 6 (§ 574b Absatz 1 Satz 1) 


In § 574b Absatz 1 Satz 1 BGB wird das Schriftformerfordernis für den Widerspruch des 
Mieters gegen die Kündigung des Vermieters durch ein Textformerfordernis ersetzt. 


Zu Nummer 7 (§ 578) 


Zu Buchstabe a (Absatz 1) 


Der Verweis in § 578 Absatz 1 BGB auf das Schriftformerfordernis bei Mietverträgen, die 
für längere Zeit als ein Jahr geschlossen werden (§ 550 BGB) wird gestrichen. 


Zu Buchstabe b (Absatz 1 Satz 2 – neu –) 


§ 550 BGB gilt für das Gewerbemietrecht mit der Maßgabe entsprechend, dass Gewerbe-
raummietverträge als auf unbestimmte Zeit geschlossen gelten, wenn sie nicht in Textform 
geschlossen wurden. Damit gilt für Mietverhältnisse über Grundstücke und Räume, die 
keine Wohnräume sind, kein Schriftformerfordernis mehr. Der Abschluss sowie Änderun-
gen und Ergänzungen dieser Mietverträge sind in Zukunft in Textform möglich. 


Nach der Vorstellung des historischen Gesetzgebers dient die Rechtsfolge des § 550 BGB 
in erster Linie dem Schutz des Erwerbers einer vermieteten Sache, der in die Rechte und 
Pflichten des veräußernden Vermieters eintritt (§ 578 Absatz 2 in Verbindung mit § 566 Ab-
satz 1 BGB, „Kauf bricht nicht Miete“). Einem Erwerber wurde damit bislang die Möglichkeit 
gegeben, sich aus einem Vertrag zu lösen, über dessen Inhalt er bei Eintritt in die Vermie-
terstellung ggf. keine umfassende Kenntnis hatte, weil der Vertrag beziehungsweise eine 
Zusatzvereinbarung nicht schriftlich geschlossen wurde. Nach der Rechtsprechung des 
BGH gilt diese Möglichkeit aber auch für die Ursprungsparteien des Mietvertrags. Dies 
führte in der Praxis oftmals dazu, dass sich auch Vermieter oder Mieter im Falle eines 
Schriftformverstoßes durch Kündigung vorzeitig von einem Zeitmietvertrag lösen konnten. 
Diese Fälle werden nun durch Herabstufung des Formerfordernisses auf Textform (§§ 550 
in Verbindung mit 578 Absatz 1 Satz 2 BGB) reduziert. Dem Informations- und Dokumen-
tationsbedürfnis wird auch unter Berücksichtigung des durch § 550 BGB bezweckten Er-
werberschutz durch ein Textformerfordernis genügt.  


Die Änderung betrifft Verträge über Grundstücke und über Räume, die keine Wohnräume 
sind. Erfasst sind auch Verträge nach § 578 Absatz 3 BGB. Durch die Verweisung in § 581 
Absatz 2 BGB gilt die Änderung auch für Pachtverträge. Auswirkungen auf Wohnraummiet-
verträge entstehen hingegen nicht. 


Zu Nummer 8 (§ 585a) 


Wie auch für Gewerbemietverträge und sonstige Pachtverträge wird auch für Landpacht-
verträge das Schriftformerfordernis durch ein Textformerfordernis ersetzt. Gründe für eine 
unterschiedliche Behandlung sind nicht ersichtlich. 


Zu Nummer 9 (§ 594a Absatz 1 Satz 3) 


In § 594a Absatz 1 Satz 3 BGB wird das Schriftformerfordernis für die Vereinbarung einer 
kürzeren als der gesetzlich vorgesehenen Frist für die Kündigung des Landpachtvertrags 
durch ein Textformerfordernis ersetzt. 


Zu Nummer 10 (§ 594d Absatz 2 Satz 3) 


In § 594d Absatz 2 Satz 3 BGB wird das Schriftformerfordernis für die Widerspruchserklä-
rung der Erben gegen die Kündigung des Verpächters und ihre Mitteilung über die 
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Umstände, nach denen die weitere ordnungsgemäße Bewirtschaftung der Pachtsache ge-
währleitstet erscheint, durch ein Textformerfordernis ersetzt. 


Zu Nummer 11 (§ 595 Absatz 4 Satz 1) 


In § 595 Absatz 4 Satz 1 BGB wird das Schriftformerfordernis für die Erklärung des Päch-
ters, mit der er die Fortsetzung des Pachtverhältnisses verlangt, durch ein Textformerfor-
dernis ersetzt. 


Zu Nummer 12 (§ 630 BGB) 


Der Ausschluss der elektronischen Form für die Erteilung von Zeugnissen über ein Dienst-
verhältnis und dessen Dauer wird aufgehoben. Die Zeugniserteilung wird damit für die ge-
setzliche elektronische Form geöffnet. Für die Zeugniserteilung in elektronischer Form ist 
die Einwilligung des Verpflichteten erforderlich. 


Diese Änderung entspricht der Änderung des § 109 GewO für Arbeitszeugnisse. 


Die sonstigen Vorgaben für die Zeugniserteilung bleiben hiervon unberührt. Auf die Schrift-
form muss auch bei Zeugnissen über ein Dienstverhältnis zurückgegriffen werden, wenn 
die qualifizierte elektronische Signatur wegen der daraus ersichtlichen Zeitangabe unzuläs-
sige Rückschlüsse zulasten der oder des Dienstverpflichteten ermöglichen würde und eine 
Rückdatierung rechtlich erforderlich ist, etwa im Fall von Zeugnisberichtigungen.  


Zu Nummer 13 (§ 979 Absatz 1a) 


Mit Nummer 12 soll in § 979 Absatz 1a BGB-E klargestellt werden, dass allgemein zugäng-
liche Versteigerungen im Internet solche über eine Versteigerungsplattform meinen und 
nicht mit den virtuellen öffentlichen Versteigerungen im Sinne des § 383 Absatz 2 Satz 2 
Nummer 2 BGB-E gleichzusetzen sind. Es handelt sich bei der in § 979 Absatz 1a BGB 
genannten Versteigerungsform um eine solche, wie sie auch in § 814 Absatz 2 Nummer 2 
ZPO genannt ist. Dort ist die klarstellende Ergänzung ebenfalls enthalten. 


§ 979 BGB bleibt darüber hinaus in seiner bisherigen Fassung bestehen. Dies gilt insbe-
sondere für Absatz 1a im Übrigen und Absatz 1b, die als Spezialregelung zu § 383 BGB 
anwendbar bleiben. 


Zu Nummer 14 (§ 1236) 


Bei der Schaffung des § 1236 BGB wurde aus Zweckmäßigkeitserwägungen der Aufbe-
wahrungsort als Versteigerungsort bestimmt. Dies ist nicht mehr zeitgemäß. Die Erwägun-
gen zu § 383 Absatz 2 Satz 2 und 3 BGB-E gelten für § 1236 BGB ebenfalls. Aus diesem 
Grund soll die Norm vergleichbar angepasst werden. Zwar macht ein Verstoß gegen § 1236 
BGB die Veräußerung nach § 1243 Absatz 1 BGB nicht unrechtmäßig, kann aber zu einer 
Schadensersatzpflicht nach § 1243 Absatz 2 BGB führen. 


Zu Nummer 15 (§ 1237 Satz 1) 


Die Erwägungen zu § 383 Absatz 3 BGB-E gelten hier entsprechend. Aus diesem Grund 
soll die Norm vergleichbar angepasst werden. 


Zu Nummer 16 (§ 1238 Absatz 1) 


Die Neuregelung verzichtet darauf, dass der Kaufpreis bar entrichtet werden muss. Eine 
Barzahlung wäre nicht möglich, wenn der Ersteigerer nicht in Präsenz an der Versteigerung 
teilnimmt. Dieser Verzicht dient auch der Förderung von Transparenz und Vermeidung von 
Geldwäsche. 
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Für die Entrichtung des Kaufpreises kommt jede Form der sofortigen Zahlung in Betracht. 
Hiervon sollen insbesondere auch sofortige Transaktionen erfasst sein. 


Zu Nummer 17 (§ 1239 Absatz 2 Satz 1) 


Anders als in § 1238 Absatz 1 BGB darf in den Fällen des § 1239 Absatz 2 BGB nach bis-
heriger Rechtslage das Gebot eines Eigentümers zurückgewiesen werden, wenn der Be-
trag nicht sofort bar erlegt wurde (Grüneberg/Wick, § 1239 BGB Rn. 2). Das bedeutet, dass 
der Betrag schon im Zeitpunkt des Gebots dem Versteigerer übergeben werden muss 
(MüKoBGB/Damrau, § 1239 BGB Rn. 8). Nimmt der Eigentümer nicht in Präsenz an der 
Versteigerung teil, ist eine solche bare Übergabe nicht möglich. Aus diesem Grund soll es 
nach der Neuregelung für ein Zurückweisungsrecht erforderlich sein, dass der gebotene 
Betrag mit dem Gebot zur Verfügung gestellt wird. Die Umsetzung dieser Zurverfügungs-
tellung ist ebenso Sache der Versteigerer wie die Entscheidung, ob sie von dem Zurück-
weisungsrecht Gebrauch machen. 


Zu Artikel 16 (Änderung des Einführungsgesetzes zum Bürgerlichen Gesetzbuche) 


Zu Nummer 1 (Artikel 229 EGBGB, § x – neu –) 


Zu Absatz 1 (Übergangsvorschrift für das Gewerbemietrecht) 


Mit der Vorschrift werden die Auswirkungen der Ersetzung des Schriftformerfordernisses 
im Gewerbemietrecht durch ein Textformerfordernis für bereits vor Inkrafttreten der Ände-
rungen abgeschlossene Verträge geregelt. Auf solche bereits bestehenden Mietverhält-
nisse ist für eine Übergangsfrist von zwölf Monaten noch die bisherige Rechtslage anzu-
wenden, das heißt für diesen Zeitraum gilt weiterhin § 550 BGB. Kündigungen, die darauf 
beruhen, dass ein nach dem Willen der Vertragsparteien befristeter Vertrag nach § 550 
Absatz 1 BGB als für unbestimmte Zeit geschlossen gilt, sind während dieser Frist gegebe-
nenfalls noch möglich. Nach Ablauf der Übergangsfrist ist davon auszugehen, dass den 
beteiligten Parteien – insbesondere Erwerbern – die veränderten Rechtsfolgen eines nicht 
formgültig abgeschlossenen Mietverhältnisses bekannt sind und sie hinreichend Zeit ein-
geräumt bekommen haben, sich auf diese Änderungen einzustellen. Ein dauerhaftes Ab-
stellen auf die bei Vertragsschluss geltenden Rechtsfolgen wäre bei typischerweise lang-
fristig abgeschlossenen Gewerbemietverträgen nicht sachgerecht, da der zu behebende 
Zustand der Rechtsunsicherheit noch für einen Zeitraum von gegebenenfalls mehreren 
Jahrzehnten anhalten würde. Nach Ablauf der Übergangsfrist gelten daher auch bereits 
bestehende Mietverhältnisse, die für längere Zeit als ein Jahr und nicht in schriftlicher Form 
jedoch in Textform abgeschlossen wurden, nicht weiter als auf unbestimmte Zeit abge-
schlossen. Entsprechend entfällt dann auch die gesetzliche Kündigungsmöglichkeit. Wurde 
auch die Textform nicht eingehalten, verbleibt es bei der bisherigen Rechtsfolge. Das Kün-
digungsrecht steht jedoch ab dem Ablauf der Übergangsfrist lediglich dem Erwerber zu.  


Sofern bereits bestehende Mietverhältnisse nach Inkrafttreten der Änderungen in § 578 Ab-
satz 1 BGB-E geändert werden, ist es den Vertragsparteien zuzumuten, sich mit den geän-
derten Vorschriften zu befassen, sodass eine Übergangsvorschrift für derartige Konstella-
tionen nicht erforderlich ist. Vielmehr ist ab Vereinbarung einer Änderung des Gewerbe-
mietvertrags die neue Rechtslage auf den Vertrag vollumfänglich anwendbar, das heißt, es 
ist nicht relevant, ob der ursprüngliche Mietvertrag sowie die Änderung in Schriftform ver-
einbart worden sind oder nicht. Maßgeblich ist allein, ob die Textform eingehalten wurde. 
Ab Änderung des bestehenden Vertrags ist § 578 Absatz 1 BGB-E in seiner neuen Fassung 
anzuwenden. Auch § 580b BGB-E ist ab diesem Zeitpunkt anwendbar. Wird während der 
Übergangsfrist veräußert, ist es dem Erwerber zumutbar sich mit den neuen Vorschriften 
auseinanderzusetzen.  


Durch die Verweisung in § 581 Absatz 2 BGB gilt die Übergangsvorschrift auch für Pacht-
verträge, mit Ausnahme von Landpachtverträgen. 
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Zu Absatz 2 (Übergangsvorschrift für Landpachtverträge) 


Die Ausführungen zu Absatz 1 gelten entsprechend. Da für Landpachtverträge, die für un-
bestimmte Zeit gelten, gemäß § 594a Absatz 1 Satz 1 BGB nur einmal jährlich die Möglich-
keit zum Ausspruch einer Kündigung besteht, soll die Übergangsfrist hier – im Gegensatz 
zum Gewerbemietrecht – 18 Monate betragen. 


Zu Nummer 2 (Artikel 247a) 


Zu Buchstabe a (§ 1 Absatz 1) 


Es handelt sich um eine klarstellende Regelung. Artikel 247a § 1 Absatz 1 EGBGB wurde 
auch bisher so verstanden, dass die Einhaltung der Textform genügt. Denn die Vorschrift 
ist § 675a BGB nachempfunden, in welchem ebenfalls eine Information in Textform genügt. 
Für die Einhaltung der elektronischen Form oder der Schriftform zur Erfüllung der in der 
Vorschrift geregelten Informationspflichten besteht kein Bedürfnis. 


Zu Buchstabe b (§ 2 Absatz 1) 


Es handelt sich um eine klarstellende Regelung. Artikel 247a § 2 Absatz 1 EGBGB wurde 
auch bisher so verstanden, dass die Einhaltung der Textform genügt. Denn die Vorschrift 
ist § 675a BGB nachempfunden, in welchem ebenfalls eine Information in Textform genügt. 
Für die Einhaltung der elektronischen Form oder der Schriftform zur Erfüllung der in der 
Vorschrift geregelten Informationspflichten besteht kein Bedürfnis. 


Zu Artikel 17 (Änderung der Versteigererverordnung) 


Es handelt sich um Folgeänderungen zu den Änderungen im BGB. 


Zu Artikel 18 (Änderung des Umwandlungsgesetzes) 


Zu Nummer 1 (§ 22 Absatz 1 Satz 1) 


Die Schriftform in § 22 Absatz 1 UmwG wird durch die Textform als neue Regelform ersetzt. 


Zu Nummer 2 (§ 100 Satz 2) 


Die Schriftform in § 100 Satz 2 UmwG wird durch die Textform als neue Regelform ersetzt. 


Zu Artikel 19 (Änderung des Aktiengesetzes) 


Zu Nummer 1 (§ 20 Absatz 1, 3, 4 und 5) 


Die Schriftform in § 20 Absatz 1, 3, 4 und 5 AktG wird durch die Textform als neue Regel-
form ersetzt. 


Zu Nummer 2 (§ 21 Absatz 1, 2 und 3) 


Die Schriftform in § 21 Absatz 1, 2 und 3 AktG wird durch die Textform als neue Regelform 
ersetzt. 


Zu Nummer 3 (§ 269 Absatz 6) 


Die Zeichnungsregeln sind bereits im Zuge des Gesetzes zur Modernisierung des GmbH-
Rechts und zur Bekämpfung von Missbräuchen vom 23. Oktober 2008 (MoMiG, BGBl. I 
S. 2026) zum Zwecke der Deregulierung weitgehend abgeschafft worden. Klarheit und Si-
cherheit des Rechtsverkehrs werden durch die allgemeinen Vertretungsregeln der §§ 164 
ff. BGB hinreichend gewährleistet (Begründung des Regierungsentwurfs des MoMiG, 
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Bundestagsdrucksache 16/6140 S. 43). Auf das Erfordernis einer „Namensunterschrift“ der 
Abwickler beziehungsweise Liquidatoren kann daher im Sinne einer weiteren Deregulie-
rung verzichtet werden. 


Zu Nummer 4 (§ 327 Absatz 2) 


Die Schriftform in § 327 Absatz 2 AktG wird durch die Textform als neue Regelform ersetzt. 


Zu Nummer 5 (§ 328 Absatz 4) 


Die Schriftform in § 328 Absatz 4 AktG wird durch die Textform als neue Regelform ersetzt. 


Zu Artikel 20 (Änderung des SE-Ausführungsgesetzes) 


Die Schriftform in § 13 Absatz 1 SEAG wird durch die Textform als neue Regelform ersetzt. 


Zu Artikel 21 (Änderung des Gesetzes betreffend die Gesellschaften mit 
beschränkter Haftung) 


Zu Nummer 1 (§ 23 Satz 2) 


Die Möglichkeit der Durchführung von öffentlichen Versteigerungen durch Notare soll für 
die Fälle der Kaduzierung von Geschäftsanteilen gemäß § 23 GmbHG beibehalten werden. 
Die Änderung ist im Hinblick auf die Änderungen im § 383 BGB-E als Folgeänderung erfor-
derlich. Die Berechtigung ergibt sich künftig aus der Norm selbst. 


Zu Nummer 2 (§ 48 Absatz 2) 


Durch die Änderung wird klargestellt, dass die Gesellschafter nicht nur dem außerhalb einer 
Versammlung zu treffenden Beschluss selbst in Textform zustimmen können (Alterna-
tive 1), sondern auch der Stimmabgabe in Textform (Alternative 2). Dies entspricht der 
überwiegenden Ansicht in der Literatur, eine materielle Rechtsänderung ist hiermit nicht 
verbunden. 


Zu Nummer 3 (§ 68 Absatz 2) 


Siehe hierzu Begründung zu Artikel 19 Nummer 3. Der Wortlaut des § 68 GmbHG-E wird 
zur Klarstellung der einheitlichen rechtlichen Anforderungen der für § 269 Absatz 6 AktG-E 
vorgeschlagenen Fassung angeglichen. 


Zu Artikel 22 (Änderung des SCE-Ausführungsgesetzes) 


Mit der Änderung der Formerfordernisse von der Schriftform in die Textform wird das Ziel 
der Digitalisierung verfolgt und der Rechtsverkehr erleichtert. Der Schutz durch die Warn- 
und Beweisfunktion der Formerfordernisse bleibt auch bei der Textform weiterhin gewähr-
leistet.  


Zu Artikel 23 (Änderung des Depotgesetzes) 


Mit der Änderung des Formerfordernisses von der Schriftform in die Textform wird das Ziel 
der Digitalisierung verfolgt und der Umgang mit Wertpapieren im Rechtsverkehr erleichtert. 
Der Schutz der Beteiligten durch die Warn- und Beweisfunktion des Formerfordernisses 
bleibt auch bei der Textform weiterhin gewährleistet. 
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Zu Artikel 24 (Änderung des Schuldverschreibungsgesetzes) 


Mit der Änderung des Formerfordernisses von der Schriftform in die Textform wird das Ziel 
der Digitalisierung verfolgt und der Umgang mit Wertpapieren im Rechtsverkehr erleichtert. 
Der Schutz der Beteiligten durch die Warn- und Beweisfunktion des Formerfordernisses 
bleibt auch bei der Textform weiterhin gewährleistet. 


Zu Artikel 25 (Änderung des Patentgesetzes) 


In § 23 PatG-E wird das materiell-rechtliche Schriftformerfordernis für die Lizenzbereit-
schaftserklärung in Absatz 1 Satz 1 und deren Rücknahme in Absatz 7 Satz 1 aufgehoben. 
Für diese beiden Erklärungen mit Doppelnatur galten bislang die §§ 126 und 126a BGB. 
Durch die Einfügung eines Verweises auf § 125a PatG wird geregelt, dass künftig für diese 
beiden Erklärungen nurmehr die allgemeinen Formvorschriften in Verfahren vor dem Deut-
schen Patent- und Markenamt (DPMA) gelten. Die Vorgaben der §§ 126 und 126a BGB 
gelten künftig für die Erklärung der Lizenzbereitschaft und deren Rücknahme nicht mehr. 
Die Schutz-, Warn- und Beweisfunktion im Hinblick auf diese Erklärungen wird auch hinrei-
chend durch die allgemeinen Formvorschriften in Verfahren vor dem DPMA erfüllt. Diese 
fordern derzeit für die Einreichung von Anträgen und Eingaben in Papierform eine Unter-
schrift (§ 10 der Verordnung über das Deutsche Patent- und Markenamt – DPMAV), für die 
Einreichung als elektronisches Dokument eine signaturgebundene Einreichung (§ 125a 
PatG, § 12 DPMAV, §§ 1, 3 der Verordnung über den elektronischen Rechtsverkehr beim 
Deutschen Patent- und Markenamt). 


Zu Artikel 26 (Änderung der Patentanwaltsordnung) 


Zu Nummer 1 (Inhaltsübersicht) 


Die Änderung vollzieht die Einfügung des § 35 PAO-E durch Artikel 26 Nummer 2 in der 
Inhaltsübersicht der PAO nach. 


Zu Nummer 2 (§ 35 – neu –) 


Mit § 35 PAO-E soll – parallel zu den Regelungen in § 64c BNotO, § 37 BRAO und § 86g 
StBerG – in der PAO eine Regelung zu einer möglichen Ersetzung der Schriftform geschaf-
fen werden. Hintergrund ist, dass nach § 173 ZPO in der ab dem 1. Januar 2024 geltenden 
Fassung Personen, Vereinigungen und Organisationen, die in professioneller Eigenschaft 
am Prozess beteiligt sind und bei denen von einer erhöhten Zuverlässigkeit ausgegangen 
werden kann, einen sicheren Übermittlungsweg für die elektronische Zustellung zu eröffnen 
haben. Da dies auch für Patentanwältinnen und Patentanwälte gilt und diese deshalb viel-
fach ein besonderes elektronisches Bürger- und Organisationenpostfach einrichten wer-
den, erscheint eine Regelung, wonach die Abgabe einer Erklärung, für die die Schriftform 
vorgeschrieben ist, auch über das besondere elektronische Bürger- und Organisationen-
postfach (oder nach Satz 3 über ein diesem vergleichbares Postfach) abgegeben werden 
kann, wenn Erklärender und Empfänger über ein solches verfügen, nunmehr auch für die 
Patentanwaltschaft sinnvoll.  


Zu Nummer 3 (§ 43a Absatz 2 Satz 2) 


Zur Begründung wird auf die Begründung zur Änderung des § 49b Absatz 4 Satz 2 BRAO 
durch Artikel 14 Nummer 1 verwiesen, die sinngemäß gilt. 


Zu Nummer 4 (§ 45b Absatz 1 Satz 1 Nummer 1 und Absatz 2 Satz 3) 


Zur Begründung wird auf die Begründung zur Änderung des § 52 BRAO durch 
Artikel 14 Nummer 2 verwiesen, die sinngemäß gilt. 
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Zu Nummer 5 (§ 78 Absatz 2) 


Zur Begründung wird auf die Begründung zur Änderung des § 85 Absatz 2 BRAO durch 
Artikel 14 Nummer 3 verwiesen, die sinngemäß gilt. 


Zu Nummer 6 (§ 79) 


Zur Begründung wird auf die Begründung zur Änderung des § 86 Satz 1 BRAO durch 
Artikel 14 Nummer 4 Buchstabe a verwiesen, die sinngemäß gilt. Die Möglichkeit zur Ein-
berufung in den dazu von der Satzung bestimmten Blättern soll dabei wie schon bei den 
vorangegangenen entsprechenden Änderungen des § 71 BNotO und des § 86 BRAO (ver-
gleiche dazu Bundestagsdrucksache 19/26828, S. 161, 207) künftig entfallen, um eine per-
sönliche Einladung aller Kammermitglieder sicherzustellen. Dies erscheint nunmehr auch 
im Verhältnis zum Aufwand angemessen, da eine Einladung künftig zum einen auch auf 
elektronischem Weg möglich ist und zum anderen im Fall einer schriftlich versandten Ein-
ladung eine solche ausreichend ist, die den Namen der Präsidentin oder des Präsidenten 
wiedergibt (vergleiche dazu bereits ausführlich in der Begründung zur Änderung des § 85 
BRAO). 


Zu Artikel 27 (Änderung des Urheberrechtsgesetzes) 


Zu Nummer 1 (§ 31a Absatz 1 Satz 3 – neu –) 


Nach § 31a Absatz 1 Satz 3 UrhG-E genügt für Verträge über unbekannte Nutzungsarten 
zwischen Urhebern und Verwertungsgesellschaften die Textform. Erfolgt die Rechtseinräu-
mung oder Verpflichtung gegenüber einer Verwertungsgesellschaft, so sind aufgrund der 
Treuhänderstellung der Verwertungsgesellschaften und der bestehenden staatlichen Auf-
sicht Rechtsinhaber nicht in gleichem Maße schutzbedürftig wie gegenüber anderen 
Rechteverwertern. Insbesondere wirken der Angemessenheitsmaßstab nach § 9 Satz 2 
VGG, die Notwendigkeit einer leistungsgerechten Verteilung nach § 27 Absatz 1 VGG und 
die jährliche Kündigungsmöglichkeit nach § 12 VGG zum Schutz der Berechtigten. Der Ver-
zicht auf die elektronische Form dient auch der Reduzierung von Verwaltungsaufwand und 
-kosten der Verwertungsgesellschaften und leistet einen Beitrag zum Bürokratieabbau. 


Zu Nummer 2 (§ 40 Absatz 1) 


Nach § 40 Absatz 1 Satz 2 UrhG-E genügt für Verträge über künftige Werke zwischen Ur-
hebern und Verwertungsgesellschaften die Textform. Die Vorschrift greift die bislang in § 10 
Satz 2 VGG geregelte Ausnahme vom Schriftformerfordernis auf. Erfolgt die Verpflichtung 
gegenüber einer Verwertungsgesellschaft, so sind aufgrund der Treuhänderstellung der 
Verwertungsgesellschaften und der bestehenden staatlichen Aufsicht Rechtsinhaber nicht 
in gleichem Maße schutzbedürftig wie gegenüber anderen Rechteverwertern. Einer Be-
nachteiligung der Berechtigten wirken insbesondere der Angemessenheitsmaßstab nach 
§ 9 Satz 2 VGG, die Notwendigkeit einer leistungsgerechten Verteilung nach § 27 Absatz 1 
VGG und die jährliche Kündigungsmöglichkeit nach § 12 VGG entgegen. Der Schutz der 
Rechtsinhaber wird daher durch die Textform ausreichend gewährleistet. Der Verzicht auf 
die elektronische Form dient auch der Reduzierung von Verwaltungsaufwand und -kosten 
der Verwertungsgesellschaften und leistet einen Beitrag zum Bürokratieabbau. 


Zu Nummer 3 (§ 88 Absatz 1 Satz 2) 


Es handelt sich um eine Folgeänderung, die der Einfügung eines neuen Satzes 3 in § 31a 
Absatz 1 UrhG-E Rechnung trägt. 







 - 123 -   


 


Zu Nummer 4 (§ 89 Absatz 1 Satz 2) 


Es handelt sich um eine Folgeänderung, die der Einfügung eines neuen Satzes 3 in § 31a 
Absatz 1 UrhG-E Rechnung trägt. 


Zu Nummer 5 (§ 132 Absatz 1 Satz 3) 


Es handelt sich um eine Folgeänderung, die der Einfügung eines neuen Satzes 2 in § 40 
Absatz 1 UrhG-E Rechnung trägt. 


Zu Artikel 28 (Änderung des Verwertungsgesellschaftengesetzes) 


§ 10 Satz 2 VGG hatte den Zweck, für Verträge zwischen Rechtsinhabern und Verwer-
tungsgesellschaften über die Wahrnehmung von Rechten an künftigen Werken eine Aus-
nahme vom Schriftformerfordernis nach § 40 Absatz 1 Satz 1 UrhG zu schaffen. Solche 
Verträge sollten in Textform im Sinne des § 126b BGB abgeschlossen werden können. 
Hierdurch sollten – auch im Interesse der Rechtsinhaber – Geschäftsprozesse effizienter 
organisiert und Kosten bei Verwertungsgesellschaften eingespart werden (vergleiche Bun-
destagsdrucksache 18/8268, S. 10). 


Der Wortlaut von § 10 Satz 2 VGG bot Spielraum für Auslegungen, die über den mit der 
Regelung verfolgten Zweck hinausgingen. So wurde für die Erweiterung eines bestehenden 
Wahrnehmungsvertrags um die Wahrnehmung von Rechten an Sammelwerken auf der 
Grundlage von § 10 Satz 2 VGG für erforderlich gehalten, dass jeder betroffene Rechtsin-
haber mit einem Änderungsvertragsangebot individuell adressiert wird und dieser aus-
drücklich seine Zustimmung erteilt, und zwar ohne dass es dabei um die Wahrnehmung 
von Rechten an künftigen Werken ging (vergleiche LG München, Teilurteil vom 4. Januar 
2021, 42 O 13841/19, Rn. 155 ff). 


Der mit dem gestrichenen § 10 Satz 2 VGG beabsichtigte Regelungsgehalt wird in den 
neuen § 40 Absatz 1 Satz 2 UrhG-E übertragen. Hierdurch wird klargestellt, dass Wahrneh-
mungsverträge zwischen Rechtsinhabern und Verwertungsgesellschaften nicht in jedem 
Fall, sondern nur bei einer Einigung über die Wahrnehmung von Rechten an künftigen Wer-
ken den Anforderungen des § 126b BGB genügen müssen. Im Übrigen bleibt es dabei, 
dass Rechtsinhaber nicht daran gehindert werden sollen, etwaige spätere Vorschläge zur 
Änderung des Wahrnehmungsauftrags stillschweigend anzunehmen, soweit dies nach all-
gemeinen Grundsätzen rechtlich zulässig ist (vergleiche die Begründung des Gesetzent-
wurfs zu § 10 VGG in Bundestagsdrucksache 18/7223, S. 75). 


Zu Artikel 29 (Änderung des Investmentsteuergesetzes) 


Zu Nummer 1 


Zu Buchstabe a 


Zu Doppelbuchstabe aa (§ 51 Absatz 2 Satz 1) 


Nach § 51 Absatz 2 Satz 1 InvStG beträgt die Frist zur Abgabe der Erklärung zur geson-
derten und einheitlichen Feststellung der Besteuerungsgrundlagen vier Monate nach Ablauf 
des Geschäftsjahres. Wird innerhalb dieser Zeit der Beschluss über eine Ausschüttung ge-
fasst, ist die Erklärung innerhalb von vier Monaten nach dem Tag des Beschlusses abzu-
geben (§ 51 Absatz 2 Satz 2 InvStG). Somit gibt es ein Auseinanderfallen zwischen aus-
schüttenden und thesaurierenden Spezial-Investmentfonds: thesaurierende Spezial-Invest-
mentfonds haben vier Monate Zeit zur Abgabe der Feststellungserklärung, ausschüttende 
Spezial-Investmentfonds haben bis zu acht Monate Zeit, wenn sie beispielsweise erst im 
vierten Monat nach Ablauf des Geschäftsjahres den Beschluss über eine Ausschüttung 
fassen.  
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Zur Vereinheitlichung der Frist zur Abgabe der Feststellungserklärung wird diese für alle 
Fälle auf acht Monate nach Ablauf des Geschäftsjahres verlängert. 


Zu Doppelbuchstabe bb (§ 51 Absatz 2 Satz 2) 


§ 51 Absatz 2 Satz 2 InvStG wird durch einen neuen Satz 2 ersetzt. Bei der Streichung des 
bisherigen Satzes 2 handelt sich um eine Folgeänderung aus der Vereinheitlichung der 
Frist zur Abgabe der Erklärung zur gesonderten und einheitlichen Feststellung der Besteu-
erungsgrundlagen in § 51 Absatz 2 Satz 1 InvStG-E. 


In der Praxis wird darüber gestritten, ob bei verspäteter Abgabe einer Feststellungserklä-
rung nur die Festsetzung eines Verspätungszuschlags nach Maßgabe des § 152 Absatz 6 
AO möglich ist. Hiernach beträgt der Verspätungszuschlag 25 Euro für jeden angefangenen 
Monat der eingetretenen Verspätung. Angesichts der Höhe der Fondsvolumina und der da-
mit verbundenen finanziellen Leistungsfähigkeit eines Spezial-Investmentfonds sind 25 
Euro pro Monat kein geeignetes Instrument um Spezial-Investmentfonds zur fristgerechten 
Abgabe der Feststellungserklärung anzuhalten. 


Durch § 51 Absatz 2 Satz 2 InvStG-E wird die Höhe des Verspätungszuschlags nach § 152 
AO für die Erklärung zur gesonderten und einheitlichen Feststellung der Besteuerungs-
grundlagen nach § 51 Absatz 2 Satz 1 InvStG-E – orientiert an § 152 Absatz 7 AO – für 
jeden angefangenen Monat der eingetretenen Verspätung auf 0,0625 Prozent der ausge-
schütteten und ausschüttungsgleichen Erträge festgelegt. Dies gilt ungeachtet einer etwai-
gen Steuerbefreiung auf Anlegerebene. 


Zu Buchstabe b (§ 51 Absatz 3 Nummer 1 und 2) 


Bislang ist nicht der Spezial-Investmentfonds, sondern die in § 51 Absatz 3 InvStG bezeich-
nete Person selbst (in der Regel die (Kapital-)Verwaltungsgesellschaft) nach § 51 Absatz 3 
InvStG zur Abgabe der Feststellungserklärung verpflichtet. Dies führt in der Praxis zu Ab-
grenzungsfragen, insbesondere bei Durchführung der Zwangsverfahren nach den §§ 328 
ff. AO.  


Durch die Änderung in § 51 Absatz 3 InvStG wird der Spezial-Investmentfonds selbst zur 
Abgabe der Feststellungserklärung verpflichtet. Dies ermöglicht eine mögliche maschinelle 
Unterstützung bei der Durchführung der Zwangsverfahren nach den §§ 328 ff. AO.  


Auf die Praxis der Erklärungsabgabe hat eine solche Änderung indes keinen großen Ein-
fluss. Denn der bislang nach § 51 Absatz 3 InvStG zur Abgabe der Feststellungserklärung 
nach § 51 InvStG verpflichtete Personenkreis entspricht bei inländischen Spezial-Invest-
mentfonds den in Betracht kommenden gesetzlichen Vertretern nach § 3 Absatz 2 oder 3 
InvStG, die gemäß § 3 Absatz 1 InvStG die Rechte und Pflichten eines Spezial-Investment-
fonds nach dem InvStG wahrzunehmen und zu erfüllen haben. Auch für einen ausländi-
schen Spezial-Investmentfonds trifft die Pflicht zur Abgabe der Feststellungserklärung nach 
§ 51 InvStG bislang in erster Linie die Verwaltungsgesellschaft, die in der Regel nach § 3 
Absatz 4 InvStG auch die gesetzliche Vertreterin des Spezial-Investmentfonds ist und als 
solche gemäß § 3 Absatz 1 InvStG die Rechte und Pflichten eines Spezial-Investmentfonds 
nach dem InvStG wahrzunehmen und zu erfüllen hat.  


Zu Buchstabe c (§ 51 Absatz 5 Satz 3 und 4 – neu –) 


§ 51 InvStG trifft bislang keine Aussagen hinsichtlich der Bekanntgabe von Feststellungs-
bescheiden. Es galten daher die allgemeinen Regelungen des § 183 AO, wonach bei Feh-
len eines gemeinsamen Empfangsbevollmächtigten die Kapitalverwaltungsgesellschaft als 
gemeinsamer Empfangsbevollmächtigter nach § 183 Absatz 1 Satz 2 AO fingiert wurde. 
Aufgrund der im Rahmen des Kreditzweitmarktförderungsgesetzes (Gesetz vom 22. 
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Dezember 2023, BGBl. 2023 I Nr. 411) getroffenen Neuregelungen in den §§ 183 und 183a 
AO kann nicht mehr auf § 183 Absatz 1 Satz 2 AO alte Fassung zurückgegriffen werden.  


Es hat sich gezeigt, dass die Änderungen durch das Kreditzweitmarktförderungsgesetz in 
der Praxis zu höherem bürokratischem Aufwand führen. Mit der Änderung des (§ 51 Ab-
satz 5 Satz 3 und 4 InvStG-E wird dieser Zusatzaufwand vermieden und ein ähnlicher 
Rechtszustand wie vor dem Kreditzweitmarktförderungsgesetz hergestellt. Sowohl die Län-
derfinanzverwaltungen als auch die Verbände der Fondsbranche sprechen sich für eine 
Regelung aus, nach der die Kapitalverwaltungsgesellschaft als gemeinsamer Empfangsbe-
vollmächtigter betrachtet wird. 


Nach § 51 Absatz 5 Satz 3 InvStG-E sind alle Verwaltungsakte und Mitteilungen, die nach 
dem Investmentsteuergesetz oder der Abgabenordnung mit der gesonderten und einheitli-
chen Feststellung zusammenhängen, dem gesetzlichen Vertreter des Spezial-Investment-
fonds (§ 3 InvStG) in Vertretung der Feststellungsbeteiligten bekannt zu geben. Bei der 
Bekanntgabe ist darauf hinzuweisen, dass die Bekanntgabe mit Wirkung für und gegen alle 
Feststellungsbeteiligten erfolgt. 


Auf die Praxis der Bescheidbekanntgabe hat die Änderung keinen großen Einfluss gegen-
über in der Vergangenheit bewährten Vorgehensweise, da die Kapitalverwaltungsgesell-
schaft in der Regel auch der gesetzliche Vertreter des Spezial-Investmentfonds ist und da-
mit auch zukünftig ihr gegenüber bekannt gegeben wird.  


In § 51 Absatz 5 Satz 4 InvStG-E wird zudem der gesetzliche Vertreter des Spezial-Invest-
mentfonds als Einspruchsbefugter im Sinne des § 352 Absatz 2 AO und als Klagebefugter 
im Sinne des § 48 Absatz 2 FGO bestimmt. 


Zu Nummer 2 (§ 57 Absatz 9 – neu –) 


§ 57 Absatz 9 Satz 1 InvStG-E sieht vor, dass der neue § 51 Absatz 5 Satz 3 und 4 InvStG-
E ab dem Tag des Inkrafttretens des vorliegenden Änderungsgesetzes anzuwenden ist. 


Nach § 57 Absatz 9 Satz 2 InvStG-E ist § 51 Absatz 2 und 3 InvStG-E erstmals für Ge-
schäftsjahre des Spezial-Investmentfonds anzuwenden, die nach dem 31. Dezember 2024 
beginnen.  


Zu Artikel 30 (Änderung des Steuerberatungsgesetzes) 


Zu Nummer 1 (§ 3a Absatz 4) 


Wie schon jetzt bei der Meldung nach § 3a Absatz 2 Satz 1 StBerG soll künftig auch das 
öffentlich-rechtliche Schriftformerfordernis für Änderungsmeldungen nach § 3a Absatz 4 
StBerG durch die Möglichkeit der elektronischen Mitteilung ergänzt werden. 


Zu Nummer 2 (§ 64 Absatz 2 Satz 2) 


Zur Begründung wird auf die Begründung zur Änderung des § 49b Absatz 4 Satz 2 BRAO 
durch Artikel 14 Nummer 1 verwiesen, die sinngemäß gilt. 


Zu Nummer 3 (§ 67a) 


Zur Begründung wird auf die Begründung zur Änderung des § 52 BRAO durch 
Artikel 14 Nummer 2 verwiesen, die sinngemäß gilt. 
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Zu Nummer 4 (§ 85a) 


Mit der Ergänzung des § 85a Absatz 2 StBerG in der Fassung des derzeit kurz vor dem 
Abschluss des parlamentarischen Verfahrens stehenden Gesetzes zur Regelung hybrider 
und virtueller Versammlungen in der Bundesnotarordnung, der Bundesrechtsanwaltsord-
nung, der Patentanwaltsordnung und dem Steuerberatungsgesetz sowie zur Änderung wei-
terer Vorschriften des Rechts der rechtsberatenden Berufe (StBerG n. F.), mit dem der bis-
herige § 86 StBerG zum neuen § 85a StBerG n. F. werden soll (vergleiche Bundestags-
drucksache 20/8674, S. 15), soll geregelt werden, dass die Bundessteuerberaterkammer 
ab dem Jahr 2028 eine zentrale Vollmachtsdatenbank für Vollmachten im Bereich der so-
zialen Sicherung einrichten und unterhalten muss. Hierzu soll dem § 85a Absatz 2 StBerG 
n. F. eine neue Nummer 13 angefügt werden, während die bereits bestehende Nummer 12 
lediglich sprachlich an den Duktus der vorstehenden Nummern und der neuen Nummer 13 
angepasst werden soll, ohne dass damit inhaltliche Änderungen beabsichtigt sind. 


Eine Berechtigung für den Abruf aus der Vollmachtsdatenbank sollen die in § 105a Absatz 5 
SGB IV genannten Träger der sozialen Sicherung in den Fällen haben, in denen sie in den 
in § 105a Absatz 1 Satz 1 SGB IV genannten Bereichen tätig sind. 


Zu Nummer 5 (§ 86c) 


Es handelt sich um eine Folgeänderung zu der durch den neuen § 85a Absatz 2 Num-
mer 13 StBerG n. F. beabsichtigten Schaffung einer sozialversicherungsrechtlichen Voll-
machtsdatenbank. Mit dem neu gefassten § 86c Absatz 4 StBerG soll geregelt werden, 
dass die Bundessteuerberaterkammer eine digitale Schnittstelle nicht nur (wie schon bis-
her) zwischen der steuerrechtlichen Vollmachtsdatenbank und Steuerberaterplattform, son-
dern auch zwischen der sozialversicherungsrechtlichen Vollmachtsdatenbank und der 
Steuerberaterplattform einrichten kann. Es soll damit klargestellt werden, dass die Identität 
und die Berufsträgereigenschaft, die über die Steuerberaterplattform unter Nutzung der von 
den Steuerberaterkammern geführten Berufsregister festgestellt werden, auch für Zwecke 
der sozialversicherungsrechtlichen Vollmachtsdatenbank genutzt werden können. Damit 
soll die in § 105a Absatz 5 SGB IV geregelte Authentifizierung ermöglicht werden. 


Zu Artikel 31 (Änderung des Einkommensteuergesetzes) 


Eine Freistellungsbescheinigung ermöglicht es, bei einem fehlenden deutschen Besteue-
rungsrecht auf die Einbehaltung und Abführung einer Quellensteuer in dem Umfang zu ver-
zichten, der nach § 43b, § 50g EStG oder durch ein Doppelbesteuerungsabkommen vor-
gegeben ist. Bisher enthält eine Freistellungsbescheinigung eine Befristung auf höchstens 
drei Jahre. Anschließend ist seitens des Vergütungsgläubigers eine neue Beantragung nö-
tig, sowie eine erneute Prüfung durch das Bundeszentralamt für Steuern (BZSt). 


Das Gesetz verpflichtet das BZSt die Gültigkeit der Freistellungsbescheinigung von der 
Einhaltung der Voraussetzungen ihrer Erteilung abhängig zu machen. Darüber hinaus er-
möglicht das Gesetz dem BZSt nach Ermessen eine Freistellungsbescheinigung mit weite-
ren Nebenbestimmungen zu versehen.  


In der Praxis werden Auflagen gemacht zu Mitteilungspflichten des Vergütungsgläubigers 
zur Änderung der Verhältnisse gegenüber dem Zeitpunkt der Antragstellung, wie zum Bei-
spiel bezüglich Ansässigkeit, Beteiligungshöhe, Rechtsform und Voraussetzungen der An-
timissbrauchsvorschrift § 50d Absatz 3 EStG. Freistellungsbescheinigungen ergehen unter 
dem Vorbehalt des Widerrufs. 


Zusätzlich beinhalten sie auflösende Bedingungen, bei deren Inkrafttreten sie sofort die 
Wirksamkeit verlieren.  
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Eine Verlängerung der Geltungsdauer einer Freistellungsbescheinigung auf höchstens fünf 
Jahre reduziert sowohl für den Steuerpflichtigen (Antragstellung) als auch die Verwaltung 
(Prüfungsvollzug) den bürokratischen Aufwand erheblich, da Antragstellung und Prüfungs-
vollzug in größeren Abständen erfolgen.  


Das steuerliche Risiko einen für die Zukunft gewährten Steuervorteil erst zu einem späteren 
Zeitpunkt erneut überprüfen zu können, ist im Spannungsfeld von notwendiger Miss-
brauchskontrolle und Bürokratieentlastung vertretbar. In diesem Zusammenhang ist auch 
die Verlängerung der Gültigkeit von Freistellungsbescheinigungen auf nur fünf Jahre zu 
sehen. Hierdurch werden Verjährungsrisiken reduziert. 


Denn zum einen gewährleisten die Nebenbestimmungen einer Freistellungsbescheinigung 
durch eine Anzeigepflicht gegenüber der Verwaltung eine jederzeitige Überprüfungsmög-
lichkeit bei Änderungen der Verhältnisse. Zum anderen sind fünf Jahre die maximale Gel-
tungsdauer, nach deren Ablauf eine erneute Beantragung und erneute Prüfung durchge-
führt wird. Nach Ermessen kann sich die Freistellungsbescheinigung auch weiterhin auf 
einen kürzeren Zeitraum erstrecken. 


Zu Artikel 32 (Änderung der Wirtschaftsprüferordnung) 


Zu Nummer 1 (Inhaltsübersicht) 


Die Inhaltsübersicht ist aufgrund der Einfügung des neuen § 58b WPO-E zu ergänzen. 


Zu Nummer 2 (§ 12 Absatz 2 Satz 2 – neu –) 


Mit § 12 Absatz 2 WPO-E soll eine klare Rechtsgrundlage geschaffen werden, die es er-
möglicht, die schriftliche Prüfung künftig auch elektronisch durchzuführen. Die elektroni-
sche Klausurbearbeitung entspricht der heutigen Arbeitswelt mehr als die Abfassung hand-
schriftlicher Texte. Ein weiterer Vorteil ist die Einheitlichkeit des Schriftbildes, welche die 
Korrekturtätigkeit erheblich erleichtert und die Korrekturgeschwindigkeit erhöht. Daneben 
kann das einheitliche Schriftbild dazu beitragen, die Chancengleichheit zu erhöhen, da 
eventuell aus der Handschrift gezogene Rückschlüsse etwa auf Alter oder Geschlecht von 
vornherein nicht mehr möglich sind. Überdies werden pro elektronisch geschriebener Klau-
sur 40 bis 80 Seiten an Papier eingespart. 


Soweit die Ausgestaltung der Prüfungsdurchführung durch die Wirtschaftsprüferordnung 
(WiPrPrüfV) erfolgt, ermöglicht diese auch ohne explizite Änderungen die Durchführung 
einer elektronischen Prüfung als IT-gestützte Aufsichtsarbeit analog der handschriftlichen 
Aufsichtsarbeiten. Die besonderen Belange von Menschen mit Behinderungen sind zu be-
rücksichtigen. § 7 Absatz 2 Satz 2 bis 4 WiPrPrüfV ist auch bei einer elektronischen Prü-
fungsdurchführung anzuwenden.  


Zu Nummer 3 


Zu Buchstabe a 


In § 30 Satz 1 WPO soll die Anzeigepflicht zu Änderungen in der Person der gesetzlichen 
Vertreterin oder des gesetzlichen Vertreters einer Wirtschaftsprüfungsgesellschaft gestri-
chen werden. Die grundsätzliche Anzeigepflicht besteht bereits nach § 40 Absatz 2 Satz 1 
in Verbindung mit § 38 Nummer 2 Buchstabe d WPO. 


Zu Buchstabe b 


Mit der Aufhebung von § 30 Satz 3 WPO soll auf die Einreichung öffentlich beglaubigter 
Abschriften der Handelsregister- beziehungsweise Partnerschaftsregistereintragung 
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verzichtet werden. Die Wirtschaftsprüferkammer erhält inzwischen alle veröffentlichen Än-
derungen des Handels- und Partnerschaftsregisters. 


Zu Nummer 4 (§ 40 Absatz 2) 


Zur Förderung der Digitalisierung des Verfahrens soll es mit § 40 WPO-E ermöglicht wer-
den, dass die Mitteilungen der Wirtschaftsprüferinnen und -prüfer zum Berufsregister an die 
Wirtschaftsprüferkammer künftig auch elektronisch erfolgen können. Bisher ist insoweit die 
Schriftform oder die elektronische Form nach den §§ 126, 126a BGB vorgeschrieben. Das 
berücksichtigt zunächst schon systematisch nicht, dass es sich bei der Mitteilungspflicht um 
eine öffentlich-rechtliche Pflicht handelt, bei der auf die entsprechenden Begrifflichkeiten 
des VwVfG und nicht die zivilrechtlichen des BGB abgestellt werden sollte. Unter Berück-
sichtigung der beabsichtigten Erweiterung soll künftig daher der übliche verwaltungsverfah-
rensrechtliche Terminus „schriftlich oder elektronisch“ verwendet werden. Neben der 
schriftlichen Form ist dann die elektronische Form nach § 3a Absatz 2 VwVfG, die Über-
mittlung über ein Postfach nach § 3a Absatz 3 VwVfG, die Nutzung des Portals der Wirt-
schaftsprüferkammer, welches im Zuge der Umsetzung des Onlinezugangsgesetzes (OZG) 
eingeführt wurde, sowie per E-Mail zulässig.  


Zu Nummer 5 (§ 54a Absatz 1 Nummer 1) 


Mit § 54a Absatz 1 Nummer 1 WPO-E soll das Erfordernis einer vom Auftraggeber unter-
schriebenen Zustimmungserklärung zu einer Beschränkung der persönlichen Haftung des 
Wirtschaftsprüfers oder der Wirtschaftsprüferin auf Schadensersatz durch ein Textformer-
fordernis ersetzt werden. Da für den Vertrag selbst kein Schriftformerfordernis gilt und das 
Schutzbedürfnis der Auftraggeberseite als gering anzusehen ist, da ausschließlich Unter-
nehmen Aufträge an Wirtschaftsprüfer oder Wirtschaftsprüferinnen erteilen, soll künftig eine 
Vereinbarung in Textform genügen. 


Zu Nummer 6 (§ 58b – neu –) 


Mit der Einfügung des § 58b WPO-E soll die elektronische Kommunikation der Wirtschafts-
prüferkammer mit ihren Mitgliedern gefördert werden. Die Regelung unterstützt eine aktive, 
zeitnahe und individuelle Information der Mitglieder durch die Wirtschaftsprüferkammer zu 
beruflich relevanten Themen, wie es dem Auftrag der Wirtschaftsprüferkammer entspricht. 
Die postalische Unterrichtung ist kostenintensiv und nicht nachhaltig, wenn auch eine elekt-
ronische Unterrichtung möglich ist.  


Das Mitglied hat der Wirtschaftsprüferkammer sofern vorhanden eine E-Mail-Adresse oder 
die Adresse eines Postfachs nach § 130a Absatz 4 Satz 1 Nummer 2, 4 und 5 ZPO mitzu-
teilen, es sei denn, dass dem wesentliche Gründe entgegenstehen. 


Die von den Mitgliedern für die elektronische Kommunikation mit der Wirtschaftsprüferkam-
mer mitgeteilte E-Mail-Adresse und die Adresse des Postfachs nach § 130a Absatz 4 
Satz 1 Nummer 2, 4 und 5 ZPO werden von der Wirtschaftsprüferkammer ausschließlich 
für die Mitgliederkommunikation gespeichert und verwendet. Eine Weitergabe der E-Mail-
Adresse und der Adresse des Postfachs nach § 130a Absatz 4 Satz 1 Nummer 2, 4 und 5 
ZPO erfolgt nicht, ebenso wenig eine Eintragung in das öffentliche Berufsregister.  


Zu Nummer 7 (§ 59 Absatz 4 Satz 3) 


Mit § 59 Absatz 4 Satz 3 WPO-E soll für die Mitglieder der Wirtschaftsprüferkammer die 
Möglichkeit der schriftlichen Beantragung der Durchführung einer Kammerversammlung 
um die Möglichkeit einer elektronischen Antragstellung ergänzt werden. Eine qualifizierte 
elektronische Signatur im Sinne von § 3a Absatz 2 VwVfG ist nicht erforderlich. Damit wird 
eine formale Hürde abgeschafft. Die Wahrscheinlichkeit von Identitätstäuschungen 
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erscheint in diesem Bereich sehr gering; das Missbrauchsrisiko wird zudem dadurch redu-
ziert, dass der Antrag von mindestens einem Zwanzigstel der Mitglieder zu stellen ist. 


Zu Nummer 8 (§ 131h Absatz 3 Satz 4 – neu –) 


Durch § 131h Absatz 3 WPO-E soll eine klare Rechtsgrundlage geschaffen werden, die es 
ermöglicht, den schriftlichen Prüfungsteil der Eignungsprüfung elektronisch durchzuführen. 
Zu den damit verbundenen Vorteilen sowie die Ausgestaltung der Prüfungsdurchführung 
wird auf die Ausführungen zur entsprechenden Ergänzung in § 12 Absatz 2 WPO-E ver-
wiesen. 


Zu Artikel 33 (Änderung der Gewerbeordnung) 


Die Erteilung von Arbeitszeugnissen wird für die gesetzliche elektronische Form geöffnet 
(§ 126a BGB). Danach kann der Arbeitgeber das Zeugnis mit Einwilligung der Arbeitneh-
merin oder des Arbeitnehmers auch in elektronischer Form erteilen. Die sonstigen Vorga-
ben für die Zeugniserteilung bleiben hiervon unberührt. Daher muss etwa auf die Schriftform 
zurückgegriffen werden, wenn die qualifizierte elektronische Signatur wegen der daraus 
ersichtlichen Zeitangabe unzulässige Rückschlüsse zulasten der Arbeitnehmerinnen und 
Arbeitnehmer ermöglichen würde und eine Rückdatierung rechtlich erforderlich ist, etwa im 
Fall von Zeugnisberichtigungen. 


Zu Artikel 34 (Änderung der Handwerksordnung) 


Zu Nummer 1 (Aufhebung von § 119 Absatz 6 Satz 2) 


Die Übergangsregelung in § 119 Absatz 6 Satz 2 HwO ist aufgrund Zeitablaufes aufzuhe-
ben. 


Zu Nummer 2 (Aufhebung von § 124a) 


Auch § 124a HwO ist aufgrund Zeitablaufs aufzuheben. 


Zu Artikel 35 (Änderung des Mess- und Eichgesetzes) 


Zu Nummer 1 


Es handelt sich um eine redaktionelle Folgerung zur Aufhebung von § 32 MessEG. 


Zu Nummer 2 (Aufhebung von § 32) 


Mit der Aufhebung der Anzeigepflicht für neue oder erneuerte Messgeräte soll die Wirt-
schaft deutlich entlastet werden. Die Verwendungsüberwachung soll gemäß § 54 Absatz 2 
MessEG soweit möglich mit der Durchführung von Eichungen verbunden werden. Ein 
Nachteil für die Überwachung entsteht daher nicht. 


Zu Nummer 3 (Aufhebung von § 60 Absatz 1 Nummer 18) 


Es handelt sich um eine Folgeänderung zu der Aufhebung des § 32 MessEG. 


Zu Artikel 36 (Änderung des Bundesberggesetzes) 


Der Koalitionsvertrag gibt vor, das Bundesbergrecht zu modernisieren. Die heimische Roh-
stoffförderung soll ökologisch ausgestaltet und erleichtert werden. 


Geothermie ist eine wichtige und zentrale Quelle erneuerbarer Energien zur Umsetzung 
der Wärmewende. Die Klarstellung in § 3 Absatz 3 Satz 2 Nummer 2 Buchstabe b BBergG-
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E wird die Anwendung der oberflächennahen Geothermie im Bundesgebiet vereinheitli-
chen, vereinfachen und zu weniger Bürokratie bei der Zulassung von Geothermieprojekten 
bis 400 Meter Teufe führen. 


Die Einfügung in § 3 Absatz 3 Satz 2 Nummer 2 Buchstabe b BBergG-E soll klarstellen, 
dass oberflächennahe Geothermie kein bergfreier Bodenschatz ist. Das geltende Recht 
hatte in der Praxis der Bergbehörden zu unterschiedlichen Herangehensweisen in den Län-
dern geführt. Hintergrund ist, dass die Formulierung Erdwärme dem Wortlaut nach nicht 
nach oberflächennaher Geothermie einerseits und Tiefengeothermie andererseits differen-
zierte. 


Durch den Einschub wird klar, dass oberflächennahe Geothermie kein bergfreier Boden-
schatz ist. Dadurch ist auch klargestellt, dass es keiner Bergbauberechtigung und grund-
sätzlich auch keiner Betriebsplangenehmigung bedarf, wenn die Erdwärme aus Bohrungen 
bis zu 400 Meter Teufe stammt.  


Der Begriff der Bohrung soll dabei auch bereits vorhandene Bohrungen und Erdaufschlüsse 
erfassen, auch wenn sie ursprünglich nicht zum Zweck der Nutzung der Erdwärme erfolg-
ten, aber später dazu genutzt werden, wie beispielsweise im Fall der Erdwärmegewinnung 
aus Grubenwasser. In der bergbehördlichen Praxis kann auf die Teufe der Sonde oder die 
Punkte der Wasserentnahme und -rückführung abgestellt werden. 


Die Neuformulierung knüpft an die Bohrung zur Erschließung der Erdwärme an. Dass die 
Bestimmung der Erdwärme als bergfreier Bodenschatz insoweit an eine Tätigkeit anknüpft, 
ändert nichts daran, dass das Aufsuchen der Erdwärme wie bei allen bergfreien Boden-
schätzen der Bergbauberechtigung bedarf und betriebsplanpflichtig ist, selbst wenn beim 
Aufsuchen der Erdwärme andere Mittel als Bohrungen (etwa bestimmte geophysikalische 
oder geochemische Verfahren) zum Einsatz kommen. 


Durch den Verweis auf die Teufe wird zugleich mit einem sehr klaren und einfachen Krite-
rium festgelegt, wann oberflächennahe und wann Tiefengeothermie vorliegt. 


Es gibt keine zwingend vorgegebene Definition der oberflächennahen Geothermie. In wis-
senschaftlichen und geologischen Veröffentlichungen wird aber gemeinhin die Teufe als 
Abgrenzungskriterium aufgeführt.  


Hier scheint ein weitgehend einheitliches Verständnis zu bestehen, dass bis zu einer Teu-
fengrenze von 400 Metern von oberflächennaher Geothermie zu sprechen ist. Dies ist in 
Publikationen der Bundesanstalt für Geowissenschaften und Rohstoffe (vergleiche S. 4 ei-
ner Studie der Bundesanstalt für Geowissenschaften und Rohstoffe für das Umweltbundes-
amt: https://www.bgr.bund.de/DE/Themen/Erdbeben-Gefaehrdungsanalysen/Seismolo-
gie/Downloads/TP_UBA_Bericht_Tiefe_Geothemie.pdf?__blob=publicationFile&v=4), des 
Bundesministeriums für Umwelt, Naturschutz, nukleare Sicherheit und Verbraucherschutz 
(vergleiche S. 8 zur Definition https://www.bgr.bund.de/MAGS/DE/Downloads/BMU_Nut-
zung.pdf?__blob=publicationFile&v=1), des Umweltbundesamts (https://www.umweltbun-
desamt.de/themen/klima-energie/erneuerbare-energien/geothermie#oberflachennahe-ge-
othermie) sowie des niedersächsischen Landesamts für Bergbau, Energie und Geologie 
(https://www.bgr.bund.de/DE/Themen/Energie/Erneuerbare/Geothermie/geother-
mie_node.html) der Fall. 


Dieses Kriterium wird aber auch seitens der Wissenschaft als Abgrenzungskriterium heran-
gezogen. Die Roadmap für Tiefengeothermie, die von mehreren Fraunhofer-Instituten, 
mehreren Helmholtz-Zentren und dem Karlsruher Institut für Technik erarbeitet wurde, legt 
an mehreren Stellen der Roadmap zugrunde, dass oberflächennahe Geothermie bis zu 400 
Metern Teufe reicht, danach von tiefer Geothermie zu sprechen ist (https://www.ieg.fraun-
hofer.de/content/dam/ieg/documents/Roadmap%20Tiefe%20Geother-
mie%20in%20Deutschland%20FhG%20HGF%2002022022.pdf). 
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In der bergrechtlichen Verwaltungspraxis einiger Länder wurde hingegen auf andere Krite-
rien abgestellt. Da einige Länder eine teleologische Reduktion des Wortes Erdwärme vor-
genommen haben, haben sie auch definiert, was unter oberflächennaher Geothermie zu 
verstehen ist. Neben dem Teufenansatz, der in mehreren Ländern angewandt wird, finden 
sich auch weitere Ansätze. Zum Teil wird eine Abgrenzung danach vorgenommen, ob die 
entnommene Wärme direkt genutzt wird oder ob es noch einer Wärmepumpe bedarf. 
Werde eine Wärmepumpe genutzt, handele es sich um oberflächennahe Geothermie.  


Ein weiterer Ansatz besteht darin, eine Leistungsgrenze für die Wärmepumpe zu definieren. 
Wird diese Leistungsgrenze überschritten, handele es sich nicht mehr um oberflächennahe, 
sondern Tiefengeothermie. 


Auch wenn in 400 Metern Teufe in verschiedenen Teilen des Bundesgebiets unterschiedli-
che Temperaturverhältnisse herrschen, stellt die Neuformulierung einheitlich auf die Teufe 
ab.  


Die Teufe wird der Frage der geologischen Risiken hinreichend gerecht, ist klar abgrenzbar 
und hängt nicht von technischen Errungenschaften wie etwa der Leistungsfähigkeit von 
Wärmepumpen ab. Angesichts der allgemein von der Wissenschaft zugrunde gelegten De-
finition durch Teufenangabe und der Klarheit, die dieses Merkmal bietet, wird die Teufe als 
Abgrenzungsmerkmal für das gesamte Bundesgebiet festgelegt. Die Abgrenzung sollte 
überdies nicht an nutzungsseitige Variablen wie die Leistung einer Wärmepumpe oder die 
Erforderlichkeit einer Wärmewandlung geknüpft werden. Diese Merkmale liefern nur indi-
rekt Ansätze für die relevante Frage, ob ein Vorhaben seinem Sinn und Zweck nach als ein 
bergbauliches betrachtet werden sollte. 


Durch den Ausschluss der oberflächennahen Geothermie werden im Übrigen auch Stock-
werksfragen in den einzelnen Feldern, also Nutzungskonflikte zwischen Unternehmern, 
leichter lösbar, wenn verschiedene Stockwerke von unterschiedlichen Unternehmern ge-
nutzt werden. Es bedarf keines Berechtsams für die oberflächennahe Geothermie, vielmehr 
ist sie ein Grundeigentümerbodenschatz, sodass kein Nutzungskonflikt mit anderen berg-
freien Bodenschätzen im selben Feld entsteht, für die Berechtigungen im selben Feld zu 
beantragen wären. Die Abgrenzung nach der Teufe ist klarer als die bisher angewandten 
Abgrenzungen zwischen oberflächennaher Geothermie, die nicht dem Bergrecht unterliegt, 
und der Tiefengeothermie. 


Des Weiteren ist die durch das letzte Wort des Satzes in § 3 Absatz 3 Satz 2 Nummer 2 
Buchstabe b BBergG niedergelegte Legaldefinition „(Erdwärme)“ zu streichen. Grund ist, 
dass durch die vorgenannte Änderung nur Geothermie ab einer Teufe von 400 Metern als 
bergfreier Bodenschatz erfasst ist und die Beibehaltung des Klammerzusatzes dazu führen 
würde, dass Erdwärme im gesamten Bundesberggesetz nur jenseits von 400 Metern Teufe 
erfasst wäre. Um weiterhin im Anwendungsbereich des § 120 Absatz 1 Satz 1 BBergG und 
des § 169 Absatz 2 BBergG auch Erdwärme aus bis zu 400 Metern Teufe erfassen zu kön-
nen, wird der Klammerzusatz gestrichen. 


Auf Vorhaben der oberflächennahen Geothermie, die vor Inkrafttreten der Gesetzesände-
rung genehmigt wurden und in denen die zuständige Bergbehörde trotz einer Teufe von 
über 400 Metern entschieden hatte, dass es sich nicht um ein unter dieses Gesetz fallendes 
Vorhaben handelt, ist diese Gesetzesänderung nicht anzuwenden; es sei denn, dass die 
oder der Antragsteller beziehungsweise der Unternehmer auf eigene Initiative eine Berg-
bauberechtigung und in Folge die Zulassung eines Betriebsplans beantragt. 


Zu Artikel 37 (Aufhebung des Gesetzes zur Abwicklung des Ausgleichsfonds nach 
dem Dritten Verstromungsgesetz) 


Das VerstromG3AbwG regelt die Abwicklung und Bewirtschaftung des Ausgleichfonds, aus 
dem der Kohlepfennig finanziert wurde, der nach Entscheidung des 
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Bundesverfassungsgerichts nicht mit dem Grundgesetz vereinbar war. Mit der Einstellung 
des deutschen Steinkohlebergbaus Ende 2018 sind die Aufgaben nach diesem Gesetz 
endgültig weggefallen, so dass das Gesetz aufgehoben werden kann. 


Zu Artikel 38 (Aufhebung des Steinkohlebeihilfengesetzes) 


Das VerstromG 5 aus dem Jahr 1995 regelt die plafondierten Absatzhilfen für die deutsche 
Steinkohle bis zum Jahr 2005. Nach der Einstellung des deutschen Steinkohlebergbaus 
kann auch dieses Gesetz aufgehoben werden. 


Zu Artikel 39 (Änderung des Schuldenmitübernahmegesetzes) 


Der Bund zahlt ab dem Jahr 2023 keine Steinkohlebeihilfen mehr. Es findet seitdem kein 
Mittelabfluss aus dem Ausgleichsfonds (siehe Artikel 37) mehr statt. Da somit auch keine 
Verbindlichkeiten mehr bestehen, kann die Regelung aus § 1 Absatz 3 SchuldMitÜG zur 
Schuldenübernahme aus Gründen der Rechtsbereinigung gestrichen werden. 


Zu Artikel 40 (Änderung des Kapitalanlagegesetzbuchs) 


Zur Vereinfachung und weil hier die Informations- und Dokumentationsfunktion im Vorder-
grund steht, wird für die Form der Erklärung künftig auch die Textform ermöglicht. Dies stellt 
eine Erleichterung für Kapitalverwaltungsgesellschaften und Anlegerinnen und Anleger dar. 


Zu Artikel 41 (Änderung des Akkreditierungsstellengesetzes) 


Die Schriftform für die Antragstellung bei der Akkreditierungsstelle wird durch die elektroni-
sche Antragstellung ersetzt. Damit wird die Antragstellung etwa durch einfache E-Mail 
(ohne qualifizierte elektronische Signatur) oder durch Nutzung einer elektronischen Einga-
bemaske ermöglicht. 


Zu Artikel 42 (Änderung des Bundesnaturschutzgesetzes) 


Zu Nummer 1 


Die Inhaltsübersicht ist entsprechend der Änderung unter Nummer 2 Buchstabe a anzupas-
sen. 


Zu Nummer 2 


Zu Buchstabe a 


Die Paragraphenüberschrift wird ergänzt. 


Zu Buchstabe b 


Ziel der Schaffung der Regelungen für allgemeine Verwaltungsvorschriften in § 54 Ab-
satz 12 BNatSchG-E ist es, Vorhaben an bestehenden Eisenbahnbetriebsanlagen ein-
schließlich der Elektrifizierung von Bahnstrecken im Sinne der von der Bundesregierung 
am 3. Mai 2023 beschlossenen Eckpunkte zur Beschleunigung von Baumaßnahmen an der 
Schieneninfrastruktur über Standardisierungen mit dem Artenschutz besser in Einklang zu 
bringen und die aus Klimaschutzgründen erforderliche Stärkung der Mobilität auf der 
Schiene zu fördern, ohne den Schutzumfang für geschützte Arten abzusenken.  


Zu diesem Zweck erlässt die Bundesregierung normkonkretisierende Verwaltungsvorschrif-
ten nach Anhörung beteiligter Kreise, die die artenschutzrechtliche Prüfung zu den entspre-
chenden Vorhaben an Eisenbahnbetriebsanlagen mittels fachlich anerkannter Standardi-
sierungen mit der entsprechenden Bindungswirkung bundesweit vereinheitlichen.  
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Als Vorhaben an Eisenbahnbetriebsanlagen im Sinne der Nummern 1 und 2 gelten die 
Durchführung von Unterhaltungs-, Erneuerungs- und sonstige bauliche Maßnahmen auf 
vorhandenen Eisenbahnbetriebsanlagen einschließlich deren Änderung sowie Elektrifizie-
rungsmaßnahmen an Bahnstrecken. Hinsichtlich der Elektrifizierungsmaßnahmen sind so-
wohl die erstmalige Ausstattung einer Bahnstrecke als auch die Erneuerung einer beste-
henden Bahnstrecke umfasst.  


Die angestrebten Standardisierungen bei der artenschutzrechtlichen Prüfung zielen auf die 
im Schienenbereich besonders relevanten geschützten Arten ab.  


Vor diesem Hintergrund dienen die Nummern 1 und 2 der rechtlichen Absicherung bundes-
einheitlicher Standards für die Erfassung von insbesondere Zaun- und Mauereidechsen bei 
Vorhaben an Eisenbahnbetriebsanlagen sowie zur Schaffung fachlich anerkannter Schutz-
maßnahmen sowie Maßnahmen zur Sicherung des Erhaltungszustands dieser Arten im 
Sinne des § 45 Absatz 7 Satz 2 BNatSchG mit entsprechender widerlegbarer Regelvermu-
tung. Soweit die wissenschaftlichen Grundlagen für bundeinheitliche Standards in Bezug 
auf weitere Arten und Artengruppen vorliegen, ist deren rechtliche Absicherung in gleicher 
Weise über entsprechende Verwaltungsvorschriften möglich.  


In Umsetzung der Nummer 3 soll eine normkonkretisierende Verwaltungsvorschrift für re-
gelmäßig anfallende und gut standardisierbare Unterhaltungs- und Erneuerungsmaßnah-
men in Bezug auf Zaun- und Mauereidechsen entwickelt werden, die Vorgaben im Sinne 
einer guten fachlichen Praxis enthält. Die Unterhaltungs- und Erneuerungsmaßnamen an 
Eisenbahnbetriebsanlagen betreffen insbesondere den Schotterkörper/Gleisbett sowie Ka-
bel/Leitungen und Masten. Bei Beachtung der normkonkretisierenden Verwaltungsvor-
schrift liegt in der Regel kein Verstoß gegen die Zugriffsverbote nach § 44 Absatz 1 
BNatSchG vor.  


In Umsetzung der Nummer 4 soll eine normkonkretisierende Verwaltungsvorschrift zum 
Schutz von Vogelarten bei der Elektrifizierung von Bahnstrecken entwickelt werden, bei 
deren Beachtung in der Regel kein Verstoß gegen die Zugriffsverbote nach § 44 Absatz 1 
BNatSchG vorliegt. Darüber hinaus soll die Verwaltungsvorschrift unter Berücksichtigung 
auch innovativer Maßnahmen die Anforderungen an Masten und Bauteile zum Zweck des 
Vogelschutzes konkretisieren, bei deren Beachtung § 41 Satz 1 BNatSchG erfüllt ist. 


Zu Artikel 43 (Änderung des Fünften Vermögensbildungsgesetzes) 


Ziel von § 2 Absatz 3 Nummer 1 5. VermBG-E ist der Abbau entbehrlicher Informations-
pflichten. Die in der aktuellen Fassung des 5. VermBG enthaltene Informationspflicht be-
wirkt keinen besonderen Mehrwert. Eine Erklärung des Ausstellers in der Gewinnschuld-
verschreibung ist nicht erforderlich, da den allseitigen Interessen hinreichend dadurch ge-
nüge getan ist, dass die Prüfung materiell vom Emittenten vorgenommen wird (kongruent 
zu § 2 Absatz 3 Nummer 2 5. VermBG). 


Zu Artikel 44 (Änderung des Nachweisgesetzes) 


Zu Nummer 1 (§ 2 Absatz 5 Satz 2 und 3 – neu –) 


Wurde der Arbeitsvertrag von beiden Arbeitsvertragsparteien in einer die Schriftform erset-
zenden elektronischen, gleichermaßen beweiskräftigen Form nach § 126a des Bürgerli-
chen Gesetzbuchs (BGB) geschlossen, entfällt – wie bereits bisher bei schriftlichen Arbeits-
verträgen – die Verpflichtung, einen Nachweis zu erteilen, soweit bereits der Arbeitsvertrag 
die wesentlichen Vertragsbedingungen enthält. Hiervon ausgenommen sind die Wirt-
schaftsbereiche und Wirtschaftszweige nach § 2a Absatz 1 des Schwarzarbeitsbekämp-
fungsgesetzes (SchwarzArbG). In diesen Bereichen wird die Beibehaltung der Schriftform 
für die nachweisersetzende Wirkung von Arbeitsverträgen zum Schutz der Arbeitnehmerin-
nen und Arbeitnehmer für erforderlich gehalten. Die Änderungen sind vereinbar mit der 
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Richtlinie (EU) 2019/1152 vom 20. Juni 2019 über transparente und vorhersehbare Arbeits-
bedingungen in der Europäischen Union (Arbeitsbedingungenrichtlinie). 


Zu Nummer 2 (§ 3 Satz 3 und 4 – neu –) 


Zu Buchstabe a 


Es wird klargestellt, dass entsprechend Artikel 6 Absatz 1 in Verbindung mit Artikel 7 Ab-
satz 1 und 2 der Arbeitsbedingungenrichtlinie auch Änderungen der zusätzlichen Angaben 
nach § 2 Absatz 2 und 3 mitzuteilen sind. 


Zu Buchstabe b 


Es wird weiterhin klargestellt, dass die Mitteilungspflicht entfällt, wenn die nachzuweisende 
Änderung wesentlicher Vertragsbedingungen oder Angaben nach § 2 Absatz 2 und 3 Ge-
genstand eines schriftlichen Änderungsvertrages ist. Gleiches gilt entsprechend der Rege-
lung für Arbeitsverträge in § 2 Absatz 5 Satz 2 NachwG-E, wenn die Änderung in einem 
von den Arbeitsvertragsparteien in elektronischer Form (§ 126a BGB) geschlossenen Än-
derungsvertrag vereinbart worden ist. Hiervon ausgenommen sind wie nach § 2 Absatz 5 
Satz 3 die Wirtschaftsbereiche und Wirtschaftszweige nach § 2a Absatz 1 SchwarzArbG. 


Zu Nummer 3 (§ 5 Satz 2) 


Es handelt sich um eine Folgeänderung zu den Nummern 1 und 2 (elektronische Form). 


Zu Artikel 45 (Änderung des Heimarbeitsgesetzes) 


Die gemäß § 6 HAG zu erstellende und an die Oberste Arbeitsbehörde oder der von ihr 
bestimmten Stelle zu übersendende Liste ermöglicht die Kontrolle der Einhaltung des HAG 
durch die zuständige oberste Aufsichtsbehörde. Die in Satz 2 enthaltene Pflicht, der zustän-
digen Obersten Arbeitsbehörde oder der von ihr bestimmten zuständigen Stelle je drei Ab-
schriften der nach Satz 1 zu erstellenden Liste zu übersenden, läuft schon seit der Strei-
chung des Satzes 4 in § 6 durch Artikel 112 des Zweiten Datenschutz-Anpassungs- und 
Umstellungsgesetzes EU vom 20. November 2019 (BGBl. I S. 1626) ins Leere. Danach war 
die Oberste Arbeitsbehörde verpflichtet, der zuständigen Gewerkschaft und der zuständi-
gen Vereinigung der Auftraggeber auf Verlangen jederzeit Abschriften der Listen zu über-
senden. Überdies können im Rahmen der Umsetzung des OZG und der dazu bereit ge-
stellten Online-Dienste die zur Listenführung verpflichteten Personen die Listen statt auf 
dem Postweg auch digital übermitteln. Insoweit wird der noch in Satz 2 verwandte Begriff 
„einzusenden“ sprachlich angepasst. 


Zu Artikel 46 (Änderung des Arbeitszeitgesetzes) 


Es handelt sich hierbei um eine sprachliche Anpassung und Klarstellung, dass der Arbeit-
geber der Aushangpflicht nach § 16 Absatz 1 ArbZG auch nachkommt, wenn er die gefor-
derten Informationen über die im Betrieb oder der Dienststelle übliche Informations- und 
Kommunikationstechnik (etwa das Intranet) elektronisch zur Verfügung stellt. Vorausset-
zung hierfür ist, dass alle Beschäftigten ungehinderten Zugang zu den Informationen ha-
ben. 


Zu Artikel 47 (Änderung des Jugendarbeitsschutzgesetzes) 


Zu Nummer 1 (§ 1a – neu –)  


Die Regelung stellt klar, dass Unterlagen oder Dokumente, die nach diesem Gesetz schrift-
lich zu verfassen sind, auch in Textform angelegt oder übersandt werden können. Grund-
sätzlich gilt, dass die Verwendung des Begriffs „schriftlich“ im Verwaltungsverfahrensrecht 
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nicht bedeutet, dass ein „strenges“ Schriftformerfordernis gegeben ist. Das Verwaltungs-
verfahrensrecht enthält grundsätzlich keine Festlegung auf die „Papierform“. 


Von der Regelung ausgenommen wird § 21a Absatz 2 JArbSchG. Danach können unter 
bestimmten Voraussetzungen von den Grundnormen des JArbSchG abweichende tarifver-
tragliche Regelungen durch schriftliche Vereinbarung zwischen dem Arbeitgeber und der 
oder dem Jugendlichen übernommen werden. Es handelt sich dabei um wesentliche Ver-
tragsbedingungen des Beschäftigungsverhältnisses, daher wird keine Ausnahme von der 
schriftlichen Vereinbarung zugelassen. 


Zu Nummer 2 (§§ 47 und 48) 


Zu § 47 


Es wird klargestellt, dass der Arbeitgeber der Aushangpflicht auch nachkommt, wenn er die 
geforderten Informationen über die im Betrieb oder der Dienststelle übliche Informations- 
und Kommunikationstechnik (etwa das Intranet) elektronisch zur Verfügung stellt. Voraus-
setzung hierfür ist, dass alle Beschäftigten ungehinderten Zugang zu den Informationen 
haben. 


Zu § 48 


Ebenso wie in § 47 JArbSchG-E wird auch in § 48 JArbSchG-E klargestellt, dass der Ar-
beitgeber der Aushangpflicht auch nachkommt, wenn er die geforderten Informationen 
elektronisch zur Verfügung stellt. Voraussetzung hierfür ist, dass alle Beschäftigten unge-
hinderten Zugang zu den Informationen haben (vergleiche Begründung zu Nummer 2 zu 
§ 47 JArbSchG-E). 


Zu Nummer 3 (§ 54 Absatz 3) 


Auch § 54 Absatz 3 JArbSchG-E stellt klar, dass der Arbeitgeber der Aushangpflicht auch 
nachkommt, wenn er die geforderten Informationen elektronisch zur Verfügung stellt. Vo-
raussetzung hierfür ist, dass alle Beschäftigten ungehinderten Zugang zu den Informatio-
nen haben (vergleiche Begründung zu Nummer 2 zu den §§ 47 und 48 JArbSchG-E). 


Zu Nummer 4 (§ 59 Absatz 1) 


Zu Buchstabe a (Nummer 7) 


Es handelt sich hierbei um eine sprachliche Anpassung und Folgeänderung zu § 47 JArb-
SchG-E. 


Zu Buchstabe b (Nummer 8) 


Es handelt sich hierbei um eine Folgeänderung zu § 48 JArbSchG-E. 


Zu Buchstabe c (Nummer 12) 


Es handelt sich hierbei um eine sprachliche Anpassung und Folgeänderung zu § 54 Ab-
satz 3 JArbSchG-E. 
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Zu Artikel 48 (Änderung des Bundeselterngeld- und Elternzeitgesetzes) 


Zu Nummer 1 (§ 1) 


Zu Buchstabe a (Absatz 6) 


Durch den leicht geänderten Verweis auf die Kindertagespflege nach dem Achten Buch 
Sozialgesetzbuch (SGB VIII) sollen Diskrepanzen zwischen dem SGB VIII und dem BEEG 
vermieden werden. Eine Beschränkung auf die öffentlich geförderte Kindertagespflege ist 
damit nicht intendiert. 


Beim Vollzug des BEEG ist regelmäßig über die Frage einer Erwerbstätigkeit der berech-
tigten Person zu entscheiden. Die Änderung dient insofern der Klarstellung, zum Bespiel 
für Zeiten von Urlaub oder einer Krankheit. 


Zu Buchstabe b (Absatz 7 Satz 1) 


Zu Doppelbuchstabe aa (Nummer 2) 


Zu Dreifachbuchstabe aaa (Buchstabe b) 


Bei der Änderung handelt es sich um eine redaktionelle Änderung („die“ Person). Zur bes-
seren Lesbarkeit wird der zweite Satzteil neu gefasst. 


Zu Dreifachbuchstabe bbb (Buchstabe c) 


Bei der Änderung handelt es sich um eine redaktionelle Änderung („die“ Person). Zur bes-
seren Lesbarkeit wird der Buchstabe neu gefasst. 


Zu Doppelbuchstabe bb (Nummer 3) 


Es erfolgt eine sprachliche Anpassung. 


Zu Nummer 2 (§ 2b) 


Zu Buchstabe a (Absatz 1 Satz 2) 


§ 2b Absatz 1 Satz 2 Nummer 1 


Bei der Änderung der Nummer 1 handelt es sich um eine redaktionelle Änderung zur Klar-
stellung der seit 1. September 2021 geltenden Rechtslage für Eltern zu früh geborener Kin-
der. 


§ 2b Absatz 1 Satz 2 Nummer 2  


In den Katalog der Ausklammerungstatbestände wird nunmehr unter Nummer 2 auch der 
Bezug des Krankentagegeldes, das berechtigten Personen gemäß § 192 Absatz 5 Satz 2 
des Versicherungsvertragsgesetzes während der Schutzfristen nach § 3 Absatz 1 und 2 
des Mutterschutzgesetzes sowie am Entbindungstag zusteht, aufgenommen. Mit der Än-
derung erhalten auch privat krankenversicherte selbstständige Frauen die Möglichkeit, 
dass Zeiten mit Bezug dieser Leistung bei der Bestimmung des Bemessungszeitraums für 
das Elterngeld unberücksichtigt bleiben.  


Die Änderung trägt damit zur Gleichbehandlung von Selbstständigen und Angestellten bei 
(vergleiche Richtlinie 2010/41/EU des Europäischen Parlaments und des Rates vom 7. Juli 
2010 zur Verwirklichung des Grundsatzes der Gleichbehandlung von Männern und Frauen, 
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die eine selbständige Erwerbstätigkeit ausüben, und zur Aufhebung der Richtlinie 
86/613/EWG des Rates). 


§ 2b Absatz 1 Satz 2 letzter Satzteil – Streichung –  


Für Zeiten des Elterngeldbezugs für ein älteres Kind, während der mutterschutzrechtlichen 
Schutzfristen und Zeiten des Bezugs von Partnerschaftsleistungen gemäß Absatz 1 Satz 2 
Nummer 1 und 2 ist regelmäßig von einer Einkommensminderung auszugehen, weshalb 
es einer weiteren Überprüfung dieser Einkommensminderung nicht bedarf. § 2b Absatz 1 
Satz 2 BEEG wird daher gestrichen. Die Überprüfung der Einkommensminderung ist auch 
in den Fällen des Absatzes 1 Satz 2 Nummer 3 und 4 nicht erforderlich, da regelmäßig auch 
hier von einer Einkommensminderung ausgegangen werden kann. Wenn keine Einkom-
mensminderung vorliegt, kann in allen Fällen des Absatzes 1 Satz 2 auf die Ausklamme-
rung verzichtet werden. 


Die Streichung der Überprüfung einer Einkommensminderung durch die Elterngeldstellen 
beschleunigt das Elterngeldverfahren und dient der Verwaltungsvereinfachung. Dies er-
leichtert insbesondere auch Selbstständigen die Beantragung von Elterngeld. 


Zu Buchstabe b (Absatz 2 Satz 2 und Absatz 3 Satz 2) 


Bei den Änderungen handelt es sich um redaktionelle Änderungen zur Klarstellung der seit 
1. September 2021 geltenden Rechtslage zur Ausklammerung von Zeiten mit einem gerin-
geren Einkommen aufgrund der COVID-19-Pandemie. 


Zu Nummer 3 (§ 2c Absatz 4 – neu – ) 


Das Elterngeld ersetzt teilweise das Einkommen der Eltern, das diesen auf Grundlage des 
zuletzt erzielten Einkommens aus einer weiterhin im gleichen Umfang ausgeübten Erwerbs-
tätigkeit zur Verfügung stünde, wenn sie nach der Geburt weiter erwerbstätig wären. Um 
das sogenannte Elterngeld-Brutto zu ermitteln, wird der monatlich durchschnittlich zu be-
rücksichtigende Überschuss der Einnahmen aus nichtselbstständiger Arbeit in Geld oder 
Geldeswert über ein Zwölftel des Arbeitnehmer-Pauschbetrags herangezogen. 


In Sonderfällen, in denen in Deutschland nichtselbständig Erwerbstätige ihren Wohnsitz im 
Ausland haben und das bezogene deutsche Elterngeld auf Grund eines zwischen Deutsch-
land und dem Ansässigkeitsstaat geschlossenen Doppelbesteuerungsabkommens im An-
sässigkeitsstaat besteuert wird, kann es zu einer übermäßigen Belastung der Eltern kom-
men.  


Eine solche von den Betroffenen als doppelte Belastung wahrgenommene Situation ent-
steht dann, wenn zunächst in Deutschland die Einnahmen um den Arbeitnehmer-Pausch-
betrag rechnerisch reduziert werden, um den Überschuss der Einnahmen festzustellen und 
zugleich der Ansässigkeitsstaat das so bereinigte Elterngeld nach seinem nationalen Steu-
errecht unter der Berücksichtigung/Absetzung seiner geltenden Regelungen für Werbungs-
kosten zusätzlich in die steuerliche Bemessungsgrundlage einbezieht. Zur Vermeidung ei-
ner solchen als doppelt wahrgenommenen Belastung erfolgt daher in den genannten Son-
derfällen keine rechnerische Absetzung des Arbeitnehmer-Pauschbetrags bei der Berech-
nung des Elterngeld-Brutto.  


Wenn das aus Deutschland gezahlte Elterngeld nach den maßgebenden Vorschriften des 
Ansässigkeitsstaates dort nicht der Steuer unterliegt, fehlt es hingegen an einer doppelten 
Belastung und es verbleibt bei einer entsprechenden rechnerischen Absetzung des Arbeit-
nehmer-Pauschbetrags bei Ermittlung des Überschusses der Einnahmen (Elterngeld-
Brutto). Dies gilt unter anderem auch, wenn im Ansässigkeitsstaat das deutsche Elterngeld 
von der Besteuerung vollständig nach dem zugrundeliegenden Doppelbesteuerungsab-
kommen freigestellt wird. 
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Mit der Regelung wird eine einheitliche Rechtsanwendung im Bereich der Lohnersatzleis-
tungen, die nach der Nettoentgeltmethode berechnet werden, gewährleistet und die Frei-
zügigkeit innerhalb der Europäischen Union gestärkt. Für Betroffene bedeutet dies Rechts-
klarheit. Damit werden auch die für die Ausführung des Bundeselterngeld- und Elternzeit-
gesetzes zuständigen Behörden entlastet.  


Die Regelung ergänzt die im weiteren eingefügte Regelung des § 2e Absatz 7 BEEG. 


Zu Nummer 4 (§ 2e Absatz 7 – neu – ) 


Das Elterngeld ersetzt teilweise das Einkommen der Eltern, das diesen auf Grundlage des 
zuletzt erzielten Einkommens aus einer weiterhin im gleichen Umfang ausgeübten Erwerbs-
tätigkeit zur Verfügung stünde, wenn sie nach der Geburt weiter erwerbstätig wären. Um 
das maßgebliche pauschalierte sogenannte Elterngeld-Netto zu ermitteln, werden die Ein-
kommensteuer und weitere Abgaben in pauschalierter Höhe vom Bruttoeinkommen ohne 
Berücksichtigung der tatsächlichen individuellen Verhältnisse rein rechnerisch abgesetzt. 
Eine tatsächliche Abführung der Einkommensteuer erfolgt dabei in der Regel nicht.  


In Sonderfällen, in denen in Deutschland nichtselbständig oder selbständig Erwerbstätige 
ihren Wohnsitz im Ausland haben und das bezogene deutsche Elterngeld auf Grund eines 
zwischen Deutschland und dem Ansässigkeitsstaat geschlossenen Doppelbesteuerungs-
abkommens im Ansässigkeitsstaat besteuert wird, kann es zu einer übermäßigen Belas-
tung der Eltern kommen. Eine solche von den Betroffenen als doppelte Belastung wahrge-
nommene Situation entsteht dann, wenn zunächst in Deutschland die gewöhnlich anfal-
lende Einkommensteuer und gegebenenfalls der Solidaritätszuschlag und die Kirchen-
steuer rechnerisch abgesetzt wird und der Ansässigkeitsstaat das so bereinigte Elterngeld 
nach seinem nationalen Steuerrecht zusätzlich in die steuerliche Bemessungsgrundlage 
einbezieht. Zur Vermeidung einer solchen als doppelt wahrgenommenen Belastung erfolgt 
daher in den genannten Sonderfällen keine rechnerische Absetzung der Lohnsteuer, des 
Solidaritätszuschlags und der Kirchensteuer bei der Berechnung des Elterngeldes.  


Wenn das aus Deutschland gezahlte Elterngeld nach den maßgebenden Vorschriften des 
Ansässigkeitsstaates dort nicht der Steuer unterliegt, fehlt es hingegen an einer doppelten 
Belastung und es verbleibt bei einer entsprechenden rechnerischen Absetzung der Ein-
kommensteuer und gegebenenfalls des Solidaritätszuschlags und der Kirchensteuer. Dies 
gilt unter anderem auch, wenn im Ansässigkeitsstaat das deutsche Elterngeld von der Be-
steuerung vollständig nach dem zugrundeliegenden Doppelbesteuerungsabkommen frei-
gestellt wird. 


Mit der Regelung wird eine einheitliche Rechtsanwendung im Bereich der Lohnersatzleis-
tungen, die nach der Nettoentgeltmethode berechnet werden, gewährleistet und die Frei-
zügigkeit innerhalb der Europäischen Union gestärkt (vergleiche zu Arbeitslosengeld, Kurz-
arbeitergeld § 153 Absatz 4 SGB III, eingefügt durch das Achte Gesetz zur Änderung des 
Vierten Buches Sozialgesetzbuch und anderer Gesetze vom 20.12.2022 (BGBl. I S. 2759), 
die Bundestagsdrucksache 20/4706, S. 24). Für Betroffene bedeutet dies Rechtsklarheit. 
Damit werden auch die für die Ausführung des Bundeselterngeld- und Elternzeitgesetzes 
zuständigen Behörden entlastet. 


Zu Nummer 5 (§ 2f Absatz 2 Satz 3) 


Bei der Änderung handelt es sich um eine redaktionelle Verweisänderung. 
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Zu Nummer 6 (§ 3 Absatz 1 Satz 1) 


Zu Absatz 1 Satz 1 Nummer 3 und 4 


Es handelt sich um eine klarstellende Änderung. Angerechnet auf das Elterngeld werden 
dem Elterngeld oder Mutterschaftsleistungen vergleichbare Leistungen, auf die außerhalb 
Deutschlands oder gegenüber einer über- oder zwischenstaatlichen Einrichtung ein An-
spruch besteht. 


Zu Absatz 1 Satz 1 Nummer 4 


Elterngeld für ein älteres Kind und dem Elterngeld oder den Mutterschaftsleistungen ver-
gleichbare Leistungen für ein älteres Kind, auf die außerhalb Deutschlands oder gegenüber 
einer über- oder zwischenstaatlichen Einrichtung ein Anspruch besteht, werden auf das 
Elterngeld für das den Elterngeldanspruch auslösende Kind angerechnet. 


Zu Nummer 7 (§ 4c) 


Zu Buchstabe a (Absatz 1) 


Bei der Änderung handelt es sich um eine redaktionelle Verweisänderung zur Klarstellung 
der seit 1. September 2021 geltenden Rechtslage für den Bezug von Partnermonaten durch 
Alleinerziehende. 


Zu Buchstabe b (Absatz 2 Satz 2 – neu –) 


Bei der Änderung handelt es sich um eine redaktionelle Änderung zur Klarstellung der seit 
1. September 2021 geltenden Rechtslage zum ununterbrochenen Bezug des Partner-
schaftsbonus für Alleinerziehende. 


Zu Nummer 8 (§ 8 Absatz 3) 


Mit der redaktionellen Änderung wird der Umfang der vorläufigen Entscheidung klargestellt. 
Bei § 8 Absatz 3 BEEG handelt es sich um einen Vorläufigkeitsvorbehalt (vergleiche HK-
MuSchG/Martin Lenz/Nora Wagner, 6. Aufl. 2022, BEEG § 8 Rn. 6). Von der vorläufigen 
Regelung des Absatzes 3 ist nur die – noch nicht ermittelbare – Höhe des Elterngeldes 
erfasst, während die Voraussetzungen für den Elterngeldbezug mit dem vorläufigen Bewil-
ligungsbescheid bereits verbindlich festgestellt werden (vergleiche Jaritz in Roos/Bieres-
born, MuSchG/BEEG, 2. Auflage, § 8 Rn. 30; Schmitt in Brose/Weth/Volk, MuSchG/BEEG, 
9. Auflage, § 8 Rn. 42). 


Zu Nummer 9 (§ 15) 


Der Anspruch auf Teilzeit, der den Beginn und den Umfang der verringerten Arbeitszeit 
enthalten muss, (§ 15 Absatz 7 Nummer 5 BEEG-E) und der Anspruch auf Elternzeit (§ 16 
Absatz 1 BEEG-E) können durch die Arbeitnehmerin oder den Arbeitnehmer gegenüber 
dem Arbeitgeber künftig in Textform geltend gemacht werden. Die bisher für die Geltend-
machung dieser Ansprüche vorgegebene Schriftform wird abgeschafft. Wenn der – in Be-
trieben mit weniger als 15 Mitarbeitern formlos im Konsensualverfahren mögliche – Antrag 
auf Verringerung der Arbeitszeit und ihre Verteilung (§ 15 Absatz 5 BEEG) mit der Mittei-
lung nach § 15 Absatz 7 Nummer 5 BEEG verbunden wird, gilt künftig ebenfalls die Text-
form. Spiegelbildlich kann der Arbeitgeber die Verringerung der Arbeitszeit oder die Vertei-
lung künftig auch mit Begründung in Textform ablehnen (§ 15 Absatz 7 Nummer 5 BEEG). 
Außerdem kann der Arbeitgeber künftig Teilzeitarbeit bei einem anderen Arbeitgeber oder 
selbständige Tätigkeit während der Elternzeit aus dringenden betrieblichen Gründen in 
Textform ablehnen (§ 15 Absatz 4 BEEG).  
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Die Einführung der Textform (§ 126b BGB) bringt eine erhebliche Entlastung für die Kom-
munikation zwischen Arbeitnehmerin oder Arbeitnehmer und Arbeitgeber mit sich. Die Text-
form kann durch die Versendung einer E-Mail und gegebenenfalls deren Beantwortung er-
füllt werden. Gleichzeitig wird durch die Textform sichergestellt, dass die Erklärung und ihr 
Informationsgehalt dauerhaft in Schriftzeichen festgehalten und damit auch dokumentiert 
ist. 


Zu Buchstabe a (Absatz 4) 


Durch den leicht geänderten Verweis auf die Kindertagespflege nach dem Achten Buch 
Sozialgesetzbuch (SGB VIII) sollen Diskrepanzen zwischen dem SGB VIII und dem BEEG 
vermieden werden. Eine Beschränkung auf die öffentlich geförderte Kindertagespflege ist 
damit nicht intendiert. 


Zudem wird das Schriftformerfordernis durch die Textform ersetzt sowie der vierte Satz 
klarer gefasst. 


Zu Buchstabe b (Absatz 5 Satz 2) 


Das Schriftformerfordernis wird durch die Textform ersetzt. 


Zu Buchstabe c (Absatz 7) 


Zu Doppelbuchstabe aa (Satz 1 Nummer 5) 


Das Schriftformerfordernis wird durch die Textform ersetzt. 


Zu Doppelbuchstabe bb (Satz 4) 


Das Schriftformerfordernis wird durch die Textform ersetzt. 


Zu Doppelbuchstabe cc (Sätze 5 und 6) 


Das Schriftformerfordernis wird durch die Textform ersetzt. 


Zu Nummer 10 (§ 16 Absatz 1 Satz 1) 


Das Schriftformerfordernis wird durch die Textform ersetzt. 


Zu Nummer 11 (§ 23) 


Zu Buchstabe a (Absatz 1 Satz 2) 


Bei der Änderung handelt es sich um eine redaktionelle zur Klarstellung der seit 1. Septem-
ber 2021 geltenden Rechtslage. Die Verweisänderung erfolgt auf Grund des Wegfalls des 
Betreuungsgeldes, das mit Entscheidung des Bundesverfassungsgerichts vom 21. Juli 
2015 – 1 BvF 2/13 – (BGBl. I S. 1565) für mit dem Grundgesetz unvereinbar und nichtig 
erklärt wurde. 


Zu Buchstabe b (Absatz 2) 


Zu Doppelbuchstabe aa (Satz 1) 


Bei der Änderung handelt es sich um eine redaktionelle zur Klarstellung der seit 1. Septem-
ber 2021 geltenden Rechtslage. Die Verweisänderung erfolgt auf Grund des Wegfalls des 
Betreuungsgeldes, das mit Entscheidung des Bundesverfassungsgerichts vom 21. Juli 
2015 – 1 BvF 2/13 – (BGBl. I S. 1565) für mit dem Grundgesetz unvereinbar und nichtig 
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erklärt wurde. Die Änderung der Worte „Antragstellerin“ und „Antragsteller“ erfolgt aus 
Gründen der Einheitlichkeit. 


Zu Doppelbuchstabe bb (Satz 2) 


Bei der Änderung handelt es sich um eine redaktionelle zur Klarstellung der seit 1. Septem-
ber 2021 geltenden Rechtslage. Die Verweisänderung erfolgt auf Grund des Wegfalls des 
Betreuungsgeldes, das mit Entscheidung des Bundesverfassungsgerichts vom 21. Juli 
2015 – 1 BvF 2/13 – (BGBl. I S. 1565) für mit dem Grundgesetz unvereinbar und nichtig 
erklärt wurde. 


Zu Nummer 12 (§ 24 a Absatz 1 Satz 1) 


Bei der Änderung handelt es sich um eine redaktionelle zur Klarstellung der seit 1. Septem-
ber 2021 geltenden Rechtslage. Die Verweisänderung erfolgt auf Grund des Wegfalls des 
Betreuungsgeldes, das mit Entscheidung des Bundesverfassungsgerichts vom 21. Juli 
2015 – 1 BvF 2/13 – (BGBl. I S. 1565) für mit dem Grundgesetz unvereinbar und nichtig 
erklärt wurde. 


Zu Nummer 13 (Aufhebung von § 24b) 


§ 24b BEEG wird ersatzlos gestrichen. Ein Internetportal zur elektronischen Unterstützung 
bei der Antragstellung wird vom Bund nicht mehr eingerichtet und auch nicht betrieben. 


Zu Nummer 14 (§ 25) 


§ 25 BEEG wird an § 68 Absatz 3 des Personenstandsgesetzes angepasst. Danach darf 
ein automatisiertes Abrufverfahren, das die Übermittlung personenbezogener Daten an an-
dere Stellen als Standesämter ermöglicht, nur eingerichtet werden, soweit dies durch Bun-
des- oder Landesrecht unter Festlegung der Datenempfänger, der Art der zu übermitteln-
den Daten und des Zwecks der Übermittlung bestimmt wird. Als Datenempfänger wird in 
§ 25 BEEG die nach § 12 Absatz 1 zuständige Behörde und als Zweck der Datenübermitt-
lung die Prüfung des Anspruchs nach § 1 BEEG festgelegt. Die Art der zu übermittelnden 
Daten wird in § 25 Nummer 1 bis 3 BEEG, bestimmt. Sie orientieren sich an den Angaben 
in der Geburtsurkunde. Mit der Neufassung können die für den Antrag auf Elterngeld erfor-
derlichen Daten über die Beurkundung der Geburt eines Kindes automatisiert bei den Stan-
desämtern abgerufen werden. Die antragstellende Person muss vorher gegenüber der zu-
ständigen Elterngeldstelle in die Datenübermittlung eingewilligt haben. Der automatisierte 
Datenabruf führt zu einer Entlastung bei den Standesämtern gegenüber einer mitteilungs-
basierten Datenübermittlung und zu einer schnelleren Antragsbearbeitung durch die nach 
§ 12 Absatz 1 BEEG zuständigen Behörden. Zudem werden antragstellende Personen von 
der Beibringung papiergebundener oder elektronischer Dokumente im Antragsverfahren 
entlastet. 


Zu Nummer 15 (§ 26 Absatz 1) 


Bei der Änderung handelt es sich um eine redaktionelle Klarstellung der seit 1. September 
2021 geltenden Rechtslage. Die Verweisänderung erfolgt auf Grund des Wegfalls des Be-
treuungsgeldes, das mit Entscheidung des Bundesverfassungsgerichts vom 21. Juli 2015 
– 1 BvF 2/13 – (BGBl. I S. 1565) für mit dem Grundgesetz unvereinbar und nichtig erklärt 
wurde. 
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Zu Nummer 16 (§ 28) 


Zu Buchstabe a (Absatz 1b) 


§ 28 Absatz 1b BEEG-E enthält eine neue Übergangsvorschrift für Geburten vor dem 1. 
Mai 2025. 


Die bisherige Übergangsvorschrift entfällt. 


Zu Buchstabe b (Absatz 4) 


§ 28 Absatz 4 BEEG-E regelt die Übergangsvorschrift für den § 25 BEEG-E. 


Zu Artikel 49 (Änderung der Elternzeitverordnung für Soldatinnen und Soldaten) 


Bei der Anhebung der maximal zulässigen Stundengrenze für eine Teilzeitarbeit während 
der Elternzeit handelt es sich um eine Folgeänderung aufgrund der Anhebung der Stun-
dengrenze im BEEG auf 32 Stunden in der Woche vom 1. September 2021. 


Zu Artikel 50 (Änderung des Zweiten Buches Sozialgesetzbuch) 


Zu Nummer 1 (§ 6b Absatz 1 Satz 1) 


Es handelt sich um eine redaktionelle Folgeänderung zu der Änderung von § 56 SGB II-E 
in Nummer 2 Buchstabe a. 


Zu Nummer 2 (§ 56) 


Zu Buchstabe a 


Es handelt sich um eine Klarstellung. Die stationäre Behandlung – bei der in der Praxis die 
Ausstellung einer sogenannten Liegebescheinigung erfolgt – wird zusätzlich zur Arbeitsun-
fähigkeit erwähnt. 


Zu Buchstabe b (Absätze 2 und 3 – neu –) 


Mit der Neufassung wird die Nachweispflicht bei Arbeitsunfähigkeit an die Regelungen zum 
elektronischen Abruf von Daten über eine Arbeitsunfähigkeit angepasst. Entsprechend des 
im Dritten Buch Sozialgesetzbuch eingeführten Verfahrens stellt die Krankenkasse den Trä-
gern der Grundsicherung für Arbeitsuchende nach dem SGB II für Personen, die gesetzlich 
krankenversichert sind und Anspruch auf Leistungen zur Sicherung des Lebensunterhalts 
haben, nach Eingang der Arbeitsunfähigkeitsdaten nach § 295 Absatz 1 Satz 1 Nummer 1 
SGB V oder § 301 Absatz 1 Satz 1 Nummer 3 und 7 SGB V oder § 201 Absatz 2 SGB VII 
eine Meldung zum Abruf bereit.  


Diese Meldung umfasst unter anderem den Beginn und das Ende der Arbeitsunfähigkeit, 
den Tag der ärztlichen Feststellung der Arbeitsunfähigkeit und die Kennzeichnung als Erst- 
und Folgemeldung. Damit entfällt für den Personenkreis der gesetzlich Versicherten bei 
Feststellung der Arbeitsunfähigkeit durch eine der genannten Stellen die Verpflichtung, dem 
Jobcenter zum Nachweis der Arbeitsunfähigkeit eine ärztliche Bescheinigung vorzulegen. 
Mit dem elektronischen Nachweis der Arbeitsunfähigkeit werden die Betroffenen im Ver-
waltungsverfahren erheblich entlastet. Entsprechendes gilt bei stationärem Aufenthalt. Eine 
sogenannte Liegebescheinigung in Papierform entfällt somit. 


Zu Buchstabe c (Absätze 4 und 5 – neu –) 


Es handelt sich um eine redaktionelle Folgeänderung. 
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Zu Artikel 51 (Änderung des Vierten Buches Sozialgesetzbuch) 


Zu Nummer 1 (Inhaltsübersicht) 


Zu Buchstabe a 


Es handelt sich um eine redaktionelle Anpassung der Inhaltsübersicht auf Grund der Einfü-
gung des neuen § 105a SGB IV-E. 


Zu Buchstabe b 


Es handelt sich um eine redaktionelle Folgeänderung. 


Zu Nummer 2 (§ 1 Absatz 2) 


Es handelt sich um eine redaktionelle Folgeänderung. 


Zu Nummer 3 (§ 105a) 


§ 105a SGB IV-E enthält eine nach § 37 Satz 1 des Ersten Buches Sozialgesetzbuch zu-
lässige Ergänzung des § 13 SGB X für eine spezielle sozialversicherungspflichtige Gene-
ralvollmacht. Diese können Arbeitgeber zur Wahrnehmung ihrer Rechte und Pflichten nach 
dem SGB IV, dem § 202 des Fünften Buches, dem Künstlersozialversicherungsgesetz oder 
dem Aufwendungsausgleichsgesetz an Steuerberater, Steuerbevollmächtigte und Berufs-
ausübungsgesellschaften nach den §§ 49 und 50 StBerG erteilen. Soweit keine Abweichun-
gen geregelt sind, gilt auch für diese Vollmacht § 13 SGB X. Vollmachten, die nicht unter 
§ 105a Absatz 2 SGB IV-E fallen (zum Beispiel weil ein Arbeitgeber keine einmalige Gene-
ralvollmacht ausstellen will), sind aus dem Anwendungsbereich der speziellen Regelungen 
des neuen § 105a SGB IV-E herausgenommen. Für diese Vollmachten gelten weiterhin 
uneingeschränkt die Regelungen zur Bevollmächtigung nach § 13 SGB X. 


Zu Absatz 1 


Mit dem neuen § 105a SGB IV-E soll die gesetzliche Grundlage geschaffen werden, dass 
mit Inkrafttreten dieser Regelung die Träger der sozialen Sicherung nicht mehr im Einzelfall 
eine schriftliche Vollmacht bei der bevollmächtigten Steuerberaterin oder dem bevollmäch-
tigten Steuerberater anfordern müssen, wenn diese oder dieser als Dritte oder Dritter für 
einen Arbeitgeber tätig wird. Dies gilt auch in den Fällen, in denen zum Beispiel im Rahmen 
einer Arbeitgeberprüfung auf Unterlagen bei Steuerberaterinnen oder -beratern zurückge-
griffen werden soll, die mittlerweile nicht mehr bevollmächtigt sind, sofern die Prüfung einen 
Zeitraum umfasst, zu dem eine Bevollmächtigung bestand. Die Vollmachtsdatenbank soll 
von der Bundesteuerberaterkammer geführt werden und hat sicherzustellen, dass der je-
weilige Träger die aktuellen und historischen Daten bis zur Löschung der Entgeltdaten nach 
Abschluss der Betriebsprüfung abrufen kann. Der Abruf aus der Vollmachtsdatenbank 
durch die Träger nach § 105a SGB IV-E ist ab dem Inkrafttreten zum 1. Januar 2028 zuerst 
als optionale Lösung vorgesehen und soll zum 1. Januar 2030 obligatorisch werden. 


Zu Absatz 2 


Es wird der Umfang der maßgeblichen Vollmacht für die sozialversicherungsrechtliche Voll-
machtsdatenbank nach § 85a Absatz 2 Nummer 13 StBerG-E festgelegt. Dabei wird die 
Vertretungsmacht auf die Fälle begrenzt, in denen Steuerberaterinnen und -berater, Steu-
erbevollmächtigte und Berufsausübungsgesellschaften nach den §§ 49 und 50 StBerG zur 
Vertretung befugt sind. § 13 Absatz 5 bis 7 SGB X bleibt unberührt, sodass die Bevollmäch-
tigten auch zurückgewiesen werden können. Da die technischen Verfahren zur Übermitt-
lung von Meldungen und Anträgen für einen Arbeitgeber nur aus einer Entgeltabrechnung 
zu erzeugen sind und auf einem einheitlichen Übermittlungsverfahren beruhen, ist eine 
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Differenzierung beziehungsweise inhaltliche Beschränkung der Vollmacht auf oder für ein-
zelne Fachverfahren nicht notwendig und sinnvoll. 


Zu Absatz 3 


Um in den elektronischen Verfahren sicherzustellen, dass der Abruf einer vorliegenden Voll-
macht mit dem Datum ihrer Ausstellung wirksam wird, ist die unverzügliche Übermittlung 
an die Vollmachtsdatenbank zwingend notwendig. Das gilt auch für den Widerruf einer Voll-
macht oder ihr Auslaufen durch Beendigung des Auftragsverhältnisses zwischen Arbeitge-
ber und Steuerberaterin oder -berater. Abweichend von den Regelungen des § 13 SGB X 
gilt der Widerruf erst mit der Eintragung der entsprechenden elektronischen Meldung in der 
Vollmachtsdatenbank. 


Werden Steuerberaterinnen oder -berater, Steuerbevollmächtigte oder Berufsausübungs-
gesellschaften aus dem Steuerberaterverzeichnis gelöscht, erlöschen auch die auf diese 
ausgestellten Vollmachten. Die Bundessteuerberaterkammer hat sicherzustellen, dass das 
Erlöschen der betreffenden Vollmachten in die sozialversicherungsrechtliche Vollmachts-
datenbank unverzüglich eingetragen wird. 


Zu Absatz 4 


Beendete Vollmachten sind zum Zeitpunkt nach Abschluss einer Betriebsprüfung und der 
damit verbundenen Pflichten zur Vorhaltung von Entgeltunterlagen nach § 28f Absatz 1 
Satz 1 SGB IV zu löschen. 


Zu Absatz 5 


Geregelt wird die Abruferlaubnis der betreffenden Träger der sozialen Sicherung aus der 
Vollmachtsdatenbank zur Authentifizierung der zuständigen Steuerberaterin oder des zu-
ständigen Steuerberaters im Einzelfall und zur Prüfung des Vorliegens einer Vollmacht 
nach Absatz 2. Ab dem Jahr 2028 ist diese Regelung zuerst als optionale Lösung ausge-
bildet, um das Verfahren zu erproben beziehungsweise die Umstellungsprozesse bei den 
Arbeitgebern und steuerberatenden Berufen zu ermöglichen. Bereits hier müssen die Sozi-
alversicherungsträger bei Ausübung ihres Ermessens allerdings beachten, dass die Vor-
gabe des § 13 Absatz 2 Satz 1 SGB X, nach der sich die Behörde grundsätzlich an bestellte 
Bevollmächtigte wenden muss, nur im Zeitpunkt einer wirksamen Vollmacht gilt. Ohne wirk-
same Vollmacht dürfen sie sich nur an den Beteiligten wenden. 


Zu Absatz 6 


Wie in anderen digitalen Verfahren sollen die technischen Details, die zeitlichen Abläufe 
und die Datensätze für die Abrufe durch die Träger der sozialen Sicherung in Gemeinsamen 
Grundsätzen geregelt werden, die vom Bundesministerium für Arbeit und Soziales im Ein-
vernehmen mit dem Bundesministerium für Finanzen, das die Rechtsaufsicht über die Bun-
dessteuerberaterkammer führt, zu genehmigen sind. Darüber hinaus bestimmen die Betei-
ligten die Form und den Inhalt des Vollmachtvordruckes, um ein einheitliches Verfahren und 
eine einheitliche Geltung der Vollmacht zu gewährleisten. 


Zu Nummer 4 (§ 109a) 


Es handelt sich um Folgeregelungen im SGB IV zur Umsetzung der elektronischen Arbeits-
unfähigkeitsmeldung auch für die Fälle nach dem SGB II. 


Zu Artikel 52 (Weitere Änderung des Vierten Buches Sozialgesetzbuch) 


Mit der Regelung soll das mit der Änderung durch Artikel 51 vorgesehene optionale Verfah-
ren zum 1. Januar 2030 in ein obligatorisches Verfahren überführt werden. Der 
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Übergangszeitraum von zwei Jahren dient wie bei der Einführung vergleichbarer komplexer 
Digitalprojekte auch zur Evaluierung der Regelungen mit den Beteiligten und gegebenen-
falls notwendigen Anpassungen im Verfahren. 


Zu Artikel 53 (Änderung des Sechsten Buches Sozialgesetzbuch) 


Zu Nummer 1 (Inhaltsübersicht) 


Es handelt sich um eine Anpassung der Inhaltsübersicht aufgrund der Streichung des 
§ 151c SGB VI. 


Zu Nummer 2 (Aufhebung von § 97a Absatz 6 Satz 3) 


Es handelt sich um eine Folgeänderung aufgrund der Streichung des § 151c SGB VI. 


Zu Nummer 3 (Aufhebung von § 151c) 


Im Grundrentengesetz wurde mit § 151c SGB VI den Rentenversicherungsträgern die Be-
rechtigung eingeräumt, für Grundrentenbezieher stichprobenhaft bei einer hinreichenden 
Anzahl von Fällen über einen Datenabgleich das Bundeszentralamt für Steuern zu ersu-
chen, Kontostammdaten bei den Kreditinstituten für die Berechtigten und deren Ehegat-
ten/Lebenspartner abzurufen. Diese Stichprobenprüfung wurde eingeführt, weil davon aus-
gegangen wurde, dass Kapitalerträge kaum maschinell gemeldet werden, sondern ganz 
überwiegend von den Grundrentenbeziehenden gesondert nach § 97a Absatz 6 SGB VI 
mitzuteilen sind. 


Mittlerweile hat sich herausgestellt, dass den Rentenversicherungsträgern Kapitalerträge 
oberhalb des Sparer-Pauschbetrags um ein Vielfaches häufiger über das maschinelle Ab-
rufverfahren nach § 151b SGB VI gemeldet werden als bei Einführung der Stichprobenprü-
fung angenommen wurde. Es bedarf somit keines zusätzlichen Kontrollverfahrens mehr. 
Die Streichung der Norm trägt dazu bei, Verwaltungsaufwand für das Auskunftsverfahren 
bei den Kreditinstituten und dem Bundeszentralamt für Steuern zu vermeiden. Für die Ren-
tenversicherungsträger verringert sich der Aufwand bei der Anrechnung von Kapitalerträ-
gen dadurch deutlich. 


Zu Artikel 54 (Änderung des Finanzverwaltungsgesetzes) 


Es handelt sich um eine Folgeänderung aufgrund der Streichung des § 151c SGB VI (Arti-
kel 53 Nummer 3). 


Zu Artikel 55 (Änderung des Siebten Buches Sozialgesetzbuch) 


Zu Nummer 1 (§ 181) 


Im Jahr 2008 wurde das geltende System der gemeinsamen Tragung der Rentenlasten 
zwischen den gewerblichen Berufsgenossenschaften (sog. Lastenverteilung) eingeführt. Es 
löste das zuvor geltende System des sogenannten Lastenausgleichs zwischen den gewerb-
lichen Berufsgenossenschaften ab. Um nachzuhalten, ob sich das neue System bewährt, 
hat die Bundesregierung nach § 181 Absatz 4 SGB VII dem Deutschen Bundestag und dem 
Bundesrat alle vier Jahre bis zum 31. Dezember des auf das Ausgleichsjahr folgenden Jah-
res, erstmals bis zum 31. Dezember 2012, über die Wirkungen der gemeinsamen Tragung 
der Rentenlasten nach § 178 des Siebten Buches Sozialgesetzbuch zu berichten. Die Be-
richtspflicht wurde durch die Bundesregierung seit 2012 durch Erstellung eines umfassen-
den etwa 40-seitigen Berichts erfüllt. Darin hat sich gezeigt, dass die Wirkungsweise der 
2008 neu geschaffenen Lastenverteilung zwischen den gewerblichen Berufsgenossen-
schaften gut funktioniert und etabliert ist. Die Berichte wurden von Bundestag und Bundes-
rat jeweils zur Kenntnis genommen. Da das Ziel der Berichtspflicht somit erfüllt ist, ist eine 
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fortbestehende Berichtspflicht über die Funktionsweise und die zusammenfassende Dar-
stellung der Ergebnisse der jährlichen Lastenverteilung nicht mehr erforderlich. 


Zu Nummer 2 (§ 193) 


Zu Buchstabe a (Absatz 1 Satz 2 – neu –) 


Die Formulierung übernimmt klarstellend das in der Praxis erprobte Vorgehen, nach dem 
bei Unfällen von Versicherten nach § 2 Absatz 1 Nummer 8 (Kinder, Schülerinnen und 
Schüler sowie Studierende) eine Meldung an den zuständigen Unfallversicherungsträger 
erstellt wird, wenn eine ärztliche Behandlungsbedürftigkeit vorliegt. Damit wird der Unfall-
versicherungsträger in die Lage versetzt zu prüfen, ob eine Steuerung des Heilverfahrens 
notwendig ist. 


Zu Buchstabe b (Absatz 4 Satz 2) 


Es handelt sich um eine redaktionelle Anpassung an die Umstellung von Anzeigen eines 
Versicherungsfalls von Papierformularen auf digitale Formate durch die „Verordnung zur 
Neuregelung der Anzeige von Versicherungsfällen in der gesetzlichen Unfallversicherung“ 
vom 17. Juli 2023 (BGBl. 2023 I Nr. 192 - UVAV). 


Zu Buchstabe c (Absatz 7) 


Zu Doppelbuchstabe aa (Satz 1) 


Derzeit hat das Unternehmen die Unfallanzeige sowohl an den Unfallversicherungsträger 
als auch an die zuständige Arbeitsschutzbehörde zu übersenden. Zur Vereinfachung des 
Verfahrens und Entlastung von Unternehmen wird nun ein einheitlicher Meldeweg vom Un-
ternehmen zum zuständigen Unfallversicherungsträger eingerichtet. Der Unfallversiche-
rungsträger übersendet nach Eingang die Anzeigedaten an die zuständige Arbeitsschutz-
behörde. 


Zu Doppelbuchstabe bb (Satz 2) 


Es handelt sich um eine Folgeänderung zu § 193 Absatz 7 Satz 1 SGB VII-E. 


Zu Doppelbuchstabe cc (Sätze 3 und 4) 


Es handelt sich um eine redaktionelle Anpassung an das elektronische Meldeverfahren. 


Zu Nummer 3 (§ 202) 


Es handelt sich um eine Folgeänderung zu § 193 Absatz 7 Satz 1 SGB VII-E. Auch für 
Ärztinnen und Ärzte, Zahnärztinnen und Zahnärzte wird zu deren Entlastung ein einheitli-
cher Meldeweg an den Unfallversicherungsträger geschaffen. Der Unfallversicherungsträ-
ger übersendet nach Eingang die Anzeigedaten an die für den medizinischen Arbeitsschutz 
zuständige Stelle. 


Zu Artikel 56 (Änderung der Unfallversicherungs-Anzeigeverordnung) 


Zu Nummer 1 (§ 2 Absatz 2 Satz 2) 


Es handelt sich um eine Folgeänderung zu § 193 Absatz 7 Satz 1 SGB VII-E. Beschrieben 
wird der einheitliche Meldeweg der Erstattung der Anzeigedaten vom Unternehmen zum 
Unfallversicherungsträger und die Weiterleitung der Meldedaten vom Unfallversicherungs-
träger zu den Arbeitsschutzbehörden, den unteren Bergbehörden beziehungsweise den für 
den medizinischen Arbeitsschutz zuständigen Stellen. Da keine zwei parallelen 
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Meldeverfahren (vom Unternehmen zum Unfallversicherungsträger sowie vom Unterneh-
men an die oben genannten Behörden) mehr existieren, sondern nur noch der einheitliche 
Meldeweg vom Unternehmen zum Unfallversicherungsträger, entfällt folglich die bisher er-
forderliche Zustimmung der Unternehmen mit der Weiterleitung der Meldedaten durch die 
Unfallversicherungsträger an die Arbeitsschutzbehörde beziehungsweise untere Bergbe-
hörde, damit diese zuverlässig die Meldungen erhält. Mit dem Verweis auf die in § 193 Ab-
satz 7 SGB VII genannten Behörden wird klargestellt, dass der einheitliche Meldeweg so-
wohl bei Übertragung an die zuständigen Arbeitsschutzbehörden, die zuständigen unteren 
Bergbehörden als auch an die für den medizinischen Arbeitsschutz zuständigen Landesbe-
hörden gilt. 


Zu Nummer 2 (§ 6 Absatz 2) 


Es handelt sich um eine Folgeänderung zu § 193 Absatz 7 Satz 1 SGB VII-E und § 2 Ab-
satz 2 Satz 2 UVAV-E. Darüber hinaus wird präzisiert, dass die Datenübertragung durch 
die Unfallversicherungsträger verzögerungsfrei und umfassend zu erfolgen hat. Im Gegen-
zug zur Übermittlungspflicht der Unfallversicherungsträger wird die Pflicht der die Anzeige-
daten entgegennehmenden Stellen (Arbeitsschutzbehörden, untere Bergbehörden bezie-
hungsweise für den medizinischen Arbeitsschutz zuständige Landesbehörden) präzisiert, 
die Anzeigedaten in einem einheitlichen Format und Übertragungsweg anzunehmen. Dies 
ist in fast allen Bundesländern bereits möglich. Für die Datenübertragung existiert bereits 
ein von der Deutschen Gesetzlichen Unfallversicherung zur Verfügung gestelltes Modul, 
das an die Datenübertragung nach § 2 Absatz 2 UVAV angebunden werden wird. Um allen 
Bundesländern eine Anbindung an das Modul zu ermöglichen, ist ein längerer Zeitraum bis 
zum 31. Dezember 2027 erforderlich. Dies entspricht auch der Übergangregelung in § 7 
UVAV. 


Zu Artikel 57 (Änderung des Pflegezeitgesetzes) 


Die Möglichkeit einer Ankündigung in Textform (§ 126b BGB) stellt gegenüber der bisheri-
gen Pflicht zur Ankündigung in Schriftform (§ 126 BGB) eine Vereinfachung der Kommuni-
kation und somit eine Erleichterung für die Beschäftigten dar. 


Zu Artikel 58 (Änderung des Familienpflegezeitgesetzes) 


Zu Nummer 1 


Die Möglichkeit einer Ankündigung in Textform (§ 126b BGB) stellt gegenüber der bisheri-
gen Pflicht zur Ankündigung in Schriftform (§ 126 BGB) eine Vereinfachung der Kommuni-
kation und somit eine Erleichterung für die Beschäftigten dar. 


Zu Nummer 2 


Die Beantragung der Prüfung eines besonderen Härtefalls (§ 7 FPfZG) in Textform (§ 126b 
BGB) stellt durch die Vereinfachung der Kommunikation eine Erleichterung für die Darle-
hensnehmer und Darlehensnehmerinnen dar. 


Zu Artikel 59 (Änderung des Seesicherheits-Untersuchungs-Gesetzes) 


Durch diesen Artikel wird das Seesicherheits-Untersuchungs-Gesetz geändert und die Vor-
schriften im Abschnitt IV zum Seeamtsverfahren aufgehoben. Die Änderungen sind erfor-
derlich, da das Seeamtsverfahren als solches in seiner bisherigen Form ebenso wie das 
Verfahren der Vorprüfstelle als Verwaltungsverfahren „sui generis“ durch das standardi-
sierte Verwaltungsverfahren nach der See-BV abgelöst werden soll. 
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Zu Nummer 1 (§ 2) 


Folgeänderung im Hinblick auf den Wegfall des Buchstaben E in der Anlage zum SUG. 


Zu Nummer 2 (§ 3) 


Folgeänderung im Hinblick auf den Wegfall des Buchstaben E in der Anlage zum SUG. 


Zu Nummer 3 (§ 26 Absatz 3 Satz 3) 


Folgeänderung im Hinblick auf die Aufhebung des Abschnitts 4 - Seeamtsverfahren. 


Zu Nummer 4 (Aufhebung von Abschnitt 4) 


Bei Seeunfällen hatte bisher das traditionelle Seeamtsverfahren, das von den Seeämtern 
der GDWS durchgeführt wird, den Vorrang gegenüber den Verfahren nach der See-BV. 
Das spezielle Normvollzugsverfahren bei Seeunfällen wird nunmehr aufgegeben. Alle Ver-
fahren im Zusammenhang mit der Überprüfung von Befähigungszeugnissen und Anerken-
nungsvermerken in der Seeschifffahrt werden künftig durch das BSH nach den Vorschriften 
der See-BV durchgeführt. Abschnitt IV des SUG wird daher aufgehoben. Die Seeämter 
stellen mit dem Inkrafttreten des Gesetzes ihre Aufgabenerledigung ein. 


Zu Nummer 5 (Abschnitt 5) 


Infolge der Aufhebung wird als Folgeänderung Abschnitt 5 umnummeriert. 


Zu Nummer 6 (§ 53 Absatz 1) 


Zu Buchstabe a (Nummer 2) 


Es handelt sich um redaktionelle Folgeänderungen bedingt durch den Wegfall der §§ 39 bis 
52 SUG. 


Zu Buchstabe b (Nummer 3) 


Siehe Buchstabe a. 


Zu Buchstabe c (Aufhebung der Nummern 4 bis 6) 


Es wird eine Übergangsregelung für die im Zeitpunkt des Inkrafttretens dieses Gesetzes 
noch anhängigen Seeamtsverfahren geschaffen. Diese Regelung ist aus Gründen der 
Rechtssicherheit und -klarheit für die in diesem Zeitpunkt noch nicht abgeschlossenen Vor-
gänge erforderlich. 


Die bisher in § 57 SUG enthaltene Übergangsregelung ist durch Zeitablauf gegenstandslos 
geworden. 


Zu Nummer 7 (§§ 54 bis 56) 


Es handelt sich um redaktionelle Folgeänderungen bedingt durch den Wegfall der §§ 39 bis 
52 SUG. 


Zu Nummer 8 (§ 57) 


Es handelt sich zum einen um eine redaktionelle Folgeänderung bedingt durch den Wegfall 
der §§ 39 bis 52 SUG und zum anderen um die Aktualisierung der Übergangsregelung. 
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Zu Nummer 9 (Anlage) 


Zu Buchstabe a  


Es handelt sich um eine redaktionelle Änderung, bedingt durch den Wegfall des Abschnitts 
IV des SUG. 


Zu Buchstabe b 


Nach dem bisherigen § 40 SUG erfolgt die Anwendung der Buchstaben D und E im Rah-
men des bisherigen Abschnitts IV des SUG (Normvollzug – Seeamtsverfahren). 


Im Zuge der Aufhebung von Abschnitt IV des SUG werden auch die Buchstaben D und E 
der Anlage aufgehoben, da sie ansonsten wegen des Wegfalls von Abschnitt IV ins Leere 
laufen würden. Den in den Buchstaben D und E genannten internationalen Verpflichtungen 
wird künftig durch das Verfahren nach den §§ 56, 57 See-BV nachgekommen. 


1. Anlage D („Verpflichtungen zu Untersuchungsmaßnahmen“) nimmt in Nummer 1 
Bezug auf folgende Vorschriften 


– Artikel 94 Absatz 6 Satz 2 des Seerechtsübereinkommens (SRÜ), 


Artikel 94 Absatz 6 SRÜ begründet die staatliche Verpflichtung zur Prüfung von mögli-
chen Abhilfemaßnahmen, wenn eine Beschwerde aus anderen Staaten mit dem Vor-
wurf fehlerhaften Verhaltens einzelner Patentinhaber an die Behörden herangetragen 
wird. Hier kann als ultima ratio auch der Entzug einer Berechtigung in Betracht kom-
men. Bei Fällen, denen ein Seeunfall zugrunde liegt, erfolgte diese Prüfung bislang im 
Rahmen eines Seeamtsverfahrens. Da das SRÜ aber kein bestimmtes Verfahren vor-
sieht, kann dieser internationalen Verpflichtung auch im Rahmen des Verfahrens nach 
den §§ 56, 57 See-BV nachgekommen werden. Die insoweit bestehenden diplomati-
schen Meldewege bleiben unberührt. 


– Regel I/5 Absatz 1 der Anlage des Internationalen Übereinkommens von 1978 über 
Normen für die Ausbildung, die Erteilung von Befähigungszeugnissen und den Wach-
dienst von Seeleuten (STCW)  


Gleiches gilt für Fälle der Regel I/5 Absatz 1 der Anlage des Internationalen Überein-
kommens von 1978 über Normen für die Ausbildung, die Erteilung von Befähigungs-
zeugnissen und den Wachdienst von Seeleuten (STCW). Auch diese Fälle waren nach 
§ 40 SUG dem Seeamtsverfahren zugeordnet; im Zuge der Aufhebung des Abschnitt 
IV des SUG ist daher auch diese Nummer in Buchstabe D der Anlage aufzuheben. 


Buchstabe D Nummer 2 verweist auf die Schranken der Untersuchung nach Artikel 97 
Absatz 3 SRÜ, die von der nach innerstaatlichem Recht zuständigen Behörde im Rah-
men ihrer Aufgabenausübung zu beachten sind.  


2. Anlage E (Richtlinienbestimmungen der Europäischen Gemeinschaft über den 
Berechtigungsentzug)  


Buchstabe E der Anlage zum SUG nimmt Bezug auf Artikel 9 Absatz 1 der Richtlinie 
2008/106/EG vom 19. November 2008 über Mindestanforderungen für die Ausbildung von 
Seeleuten (Neufassung) (ABl. L 323 vom 3.12.2008, S. 33). Dieser enthält Richtlinienbe-
stimmungen der Europäischen Gemeinschaft über den Berechtigungsentzug. Auch dieser 
Berechtigungsentzug erfolgt bislang nach Abschnitt IV SUG, sodass Buchstabe E der An-
lage entfallen muss. 
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Die Richtlinie 2008/106/EG, die zwischenzeitlich durch die Richtlinie (EU) 2022/993 abge-
löst worden ist, wird gleichermaßen durch die Vorschriften über die Zuverlässigkeitsprüfung 
nach der See-BV umgesetzt. So wird in der Bekanntgabe der See-BV (BGBl. I 2014, 
S. 460) ausdrücklich darauf hingewiesen, dass die See-BV gerade auch der Umsetzung 
der genannten Richtlinie dient. Vor diesem Hintergrund ergibt sich durch die ersatzlose 
Streichung der Richtlinie aus der Anlage zum SUG keine Umsetzungslücke. 


Zu Artikel 60 (Folgeänderungen zum Seesicherheits-Untersuchungs-Gesetz) 


Zu Absatz 1 (§ 9 Absatz 1 Satz 1 Nummer 3c Seeaufgabengesetz) 


Es handelt sich um eine notwendige redaktionelle Folgeanpassung angesichts der Auflö-
sung der Seeämter. Der bislang bestehende Anwendungsvorrang des Seeamtsverfahrens 
nach dem SUG bei Seeunfällen entfällt; dies wird auch in § 9 Absatz 1 Nummer 3c See-
AufgG-E klargestellt. 


Zu Absatz 2 (§ 10 Absatz 1a der Verordnung über die Sicherung der Seefahrt) 


Es handelt sich um eine Folgeänderung, die wegen der Neunummerierung des Seesicher-
heits-Untersuchungs-Gesetzes erforderlich ist. 


Zu Absatz 3 (Verordnung zur Durchführung des Seesicherheits-Untersuchungs-
Gesetzes) 


Die Verordnung zur Durchführung des Seesicherheits-Untersuchungs-Gesetzes enthält 
ausschließlich Vorschriften zur Durchführung des Seeamtsverfahrens. Mit Wegfall des See-
amtsamtsverfahrens wird die Verordnung gegenstandslos und daher aufgehoben. 


Zu Absatz 4 (§ 13 Absatz 1 Satz 1 Sportbootführerscheinverordnung) 


Es handelt sich um eine notwendige redaktionelle Änderung im Hinblick auf die Auflösung 
der Seeämter. 


Zu Absatz 5 (§ 61 Seeleute-Befähigungsverordnung) 


Mit Wegfall des Seeamtsverfahrens endet der bislang in § 61 See-BV verankerte bei See-
unfällen geltende Vorrang einer Untersuchung durch das Seeamt vor dem Verfahren des 
Entzugs von Berechtigungen und der Aberkennung ausländischer Berechtigungen des 
BSH. Künftig werden damit alle Verfahren einheitlich durch das BSH durchgeführt. Dies 
wird durch die vorgenommene Streichung in § 61 See-BV deutlich gemacht. 


Zu Absatz 6 (§ 16 Absatz 1 Seelotsgesetz) 


Wegen des Wegfalls des Normvollzugsverfahrens im Abschnitt IV des SUG verbunden mit 
der Auflösung der Seeämter wird eine redaktionelle Anpassung des § 16 Absatz 1 SeeLG 
erforderlich. Diese Anpassung berücksichtigt, dass nach der See-BV die Verhängung eines 
Fahrverbots nicht möglich ist. 


Zu Artikel 61 (Aufhebung der Verordnung über die Gründung, Tätigkeit und 
Umwandlung von Produktionsgenossenschaften des Handwerks) 


Die noch aus der DDR stammende HwPGV ist überholt und daher aufzuheben. Sie galt auf 
Grundlage des Einigungsvertrags fort unter der Maßgabe, dass Produktionsgenossen-
schaften des Handwerks mit Wirkung vom 31. Dezember 1992 aufgelöst sind, sofern ihre 
Umwandlung in eine der in § 4 Absatz 1 der Verordnung genannten Rechtsformen oder in 
eine eingetragene Genossenschaft nicht bis zu diesem Zeitpunkt vollzogen ist. Mit dem 
mehr als 30 Jahre zurückliegenden Ablauf dieses Zeitpunkts ist die Verordnung entbehrlich. 
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Zu Artikel 62 (Inkrafttreten) 


Zu Absatz 1 


Dieser Absatz regelt das Inkrafttreten dieses Gesetzes mit Ausnahme von 
Artikel 62 Absatz 2 bis 8 am ersten Tag des auf die Verkündung folgenden Quartals. Hier-
mit wird dem Beschluss des Arbeitsprogramms Bessere Rechtsetzung und Bürokratieab-
bau 2018 Rechnung getragen, wonach die Bundesregierung in ihren Regelungsentwürfen 
möglichst ein Inkrafttreten zum ersten Tag eines Quartals vorschlägt. 


Zu Absatz 2 


Das Inkrafttreten mit dem Tag nach der Verkündung ist notwendig, um die ansonsten auf-
zunehmenden Vorarbeiten der Bundesregierung für den Bericht gemäß § 181 Absatz 4 
SGB VII zu vermeiden, den es nach neuem Recht nicht mehr geben soll. 


Zu Absatz 3 


Die Regelungen der §§ 25 und 28 Absatz 4 BEEG-E sollen zum 1. November 2024 in Kraft 
treten. 


Zu Absatz 4 


Durch das Inkrafttreten am 1. Januar 2025 für die Anpassung der Schwellenwerte in § 18 
UstG-E ist sichergestellt, dass die automationstechnische Umsetzung gewährleistet ist. Die 
Änderung des § 25a Absatz 4 UstG-E soll – da es sich um eine jahresbezogene Regelung 
handelt - zum 1. Januar 2025 in Kraft treten. 


Aufgrund der Änderungen betreffend die besondere Meldepflicht in Beherbergungsstätten 
können gesetzliche Anpassungen auf kommunaler Ebene erforderlich werden. Durch das 
Inkrafttreten am 1. Januar 2025 ist gewährleistet, dass hierfür eine ausreichende Frist be-
steht. 


Zu Absatz 5 


Die Regelungen des BEEG-E (ohne die §§ 25 und 28 Absatz 4 BEEG-E) und der EltZ-
SoldV-E sollen zum 1. Mai 2025 in Kraft treten. 


Zu Absatz 6 


Zur Vornahme der notwendigen IT Programmierung für die Jobcenter bedarf es einer aus-
reichenden Vorlaufzeit. Daher treten die Regelungen der 
Artikel 50 und 51 Nummer 1 Buchstabe b, Nummer 2 und 4 zum 1. Januar 2027 in Kraft. 


Zu Absatz 7 


Das Inkrafttreten der Regelungen des Artikel 30 Nummer 4 und 5 sowie 
Artikel 51 Nummer 1 Buchstabe a und Nummer 3 zum 1. Januar 2028 trägt der notwendi-
gen Vorbereitungszeit für die Programmierung der Datenwege und der Datenbank Rech-
nung. 


Um die notwendigen Umstellungen durch den künftigen einheitlichen Meldeweg der Erstat-
tung der Anzeigedaten bei den Unfallversicherungsträgern und den Behörden nach §193 
Absatz 7 SGB VII sicher zu gewährleisten, ist ein Zeitraum bis zum 31. Dezember 2027 
erforderlich. Die Regelungen in Artikel 55 Nummer 2 Buchstabe c und Nummer 3 sollen 
daher erst am 1. Januar 2028 in Kraft treten. Hierdurch tritt die Vereinheitlichung des Mel-
deweges zum gleichen Zeitpunkt in Kraft wie die Pflicht für die Unternehmen, Ärztinnen und 
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Ärzte, Zahnärztinnen und Zahnärzte, die Anzeigedaten ausschließlich auf elektronischem 
Weg zu übermitteln. Dies sorgt für Klarheit bei den Anzeigepflichtigen. 


Es wäre für die gesetzlichen Unfallversicherungsträger ein zusätzlicher bürokratischer Auf-
wand, die bis zum 31. Dezember 2027 zum Teil noch in Papier eingehenden, nicht maschi-
nell auslesbaren Anzeigen unter mehreren Medienbrüchen händisch in ein Modul zur digi-
talen Übermittlung an die Behörden nach § 193 Absatz 7 SGB VII zu übertragen. Dies ist 
zu vermeiden. Daher soll Artikel 56 erst am 1. Januar 2028 in Kraft treten. 


Zu Absatz 8 


Artikel 52 tritt zum 1. Januar 2030 in Kraft. Damit wird das optionale durch ein obligatori-
sches Verfahren abgelöst. 
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Stellungnahme 
des Bundesrates 


Entwurf eines Vierten Gesetzes zur Entlastung der Bürgerinnen 
und Bürger, der Wirtschaft sowie der Verwaltung von Bürokratie 
(Viertes Bürokratieentlastungsgesetz) 


Der Bundesrat hat in seiner 1043. Sitzung am 26. April 2024 beschlossen, zu dem 


Gesetzentwurf gemäß Artikel 76 Absatz 2 des Grundgesetzes wie folgt Stellung zu 


nehmen: 


1. Zu Artikel 3 (Änderung der Abgabenordnung) 


a) Der Bundesrat ist der Überzeugung, dass durch einen allgemeinen elektro-


nischen Versand von Steuerbescheiden und Schreiben der Finanzämter ein 


bedeutender Schritt zur Digitalisierung der Finanzverwaltung und zum Bü-


rokratieabbau erreicht werden kann. Denn eine solche Regelung führt zu re-


levanten Ressourceneinsparungen und leistet gleichzeitig durch den Weg-


fall des Papierversands einen Beitrag zum Umweltschutz. 


b) § 122a Absatz 1 AO in der geltenden Fassung regelt, dass Verwaltungsakte 


mit Einwilligung des Beteiligten oder der von ihm bevollmächtigten Person 


durch Bereitstellung zum Datenabruf bekannt gegeben werden können. Von 


dieser Option wird in der Praxis derzeit nur in Ausnahmefällen Gebrauch 


gemacht. Die Erfahrung zeigt, dass viele Beteiligte die Möglichkeit der Be-


kanntgabe durch Bereitstellung zum Datenabruf häufig nicht nutzen. Dies 


liegt zum einen daran, dass diese generelle Möglichkeit nicht bekannt ist. 


Zum anderen müssen im Vorfeld umfangreiche rechtliche Informationen 


zum elektronischen Versand akzeptiert werden. Diese bürokratische Hürde 


wirkt auf die Beteiligten abschreckend. Durch eine gesetzliche Änderung 


und Umkehr des Regel-Ausnahme-Verhältnisses könnte die Quote der 


elektronischen Bekanntgabe von Verwaltungsakten deutlich gesteigert wer-
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den. Diese Umkehr ist aus Sicht des Bundesrates erforderlich, um die Digi-


talisierung der Finanzverwaltung weiter voranzutreiben. 


c) Die Bundesregierung wird daher aufgefordert, sich im weiteren Gesetzge-


bungsverfahren für eine Änderung des § 122a AO einzusetzen. Die Be-


kanntgabe von Verwaltungsakten soll künftig durch Bereitstellung zum Da-


tenabruf erfolgen können, sofern der Beteiligte oder der von ihm Bevoll-


mächtigte nicht widerspricht und eine elektronisch abgegebene Steuererklä-


rung bzw. eine per ELSTER eingegangene Nachricht zugrunde liegt. 


d) Durch die Einräumung einer Widerspruchsmöglichkeit bleibt das bisherige 


Wahlrecht für eine Bekanntgabe des Verwaltungsaktes in Papierform erhal-


ten. Elementare Voraussetzung für eine elektronische Bekanntgabe ist zu-


dem die Nutzung eines anerkannten sicheren Verfahrens, das den Daten-


übermittler authentifiziert und die Vertraulichkeit und Integrität des Daten-


satzes gewährleistet. Damit wird sichergestellt, dass der Empfänger den 


Verwaltungsakt nach § 122a Absatz 3 in Verbindung mit § 87a Absatz 8 


AO abrufen kann. 


2. Zu Artikel 4a – neu – (§ 43 Absatz 2 Satz 7,  


           Satz 8,  


          § 52 Absatz 42 Satz 6 – neu – EStG) 


Nach Artikel 4 ist folgender Artikel einzufügen: 


,Artikel 4a 


Änderung des Einkommensteuergesetzes 


Das Einkommensteuergesetz in der Fassung der Bekanntmachung vom 


8. Oktober 2009 (BGBl. I S. 3366, 3862), zuletzt geändert durch …, wird wie 


folgt geändert: 


1. § 43 Absatz 2 Satz 7 und 8 wird aufgehoben. 


2. Dem § 52 Absatz 42 wird folgender Satz angefügt: 


„§ 43 Absatz 2 Satz 7 und 8 ist letztmals für Kapitalerträge anzuwenden, 


die vor dem 1. Januar 2025 zufließen.“ ‘ 
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Begründung:  


Zu Nummer 1: 


Die Mitteilungspflicht nach § 43 Absatz 2 Satz 7 und 8 EStG knüpft an § 43 
Absatz 2 Satz 3 Nummer 2 EStG an. Nach dieser Vorschrift werden bestimmte 
betriebliche Kapitalerträge vom Steuerabzug ausgenommen (insbesondere 
Veräußerungsgewinne, Erträge aus Termingeschäften und Stillhalter-
geschäften). Voraussetzung ist, dass die Kapitalerträge Betriebseinnahmen ei-
nes inländischen Betriebs sind oder sie zu den Einkünften aus Vermietung und 
Verpachtung gehören. Zur Freistellung dieser Kapitalerträge wird die „Erklä-
rung zur Freistellung von Kapitalerträgen nach § 43 Absatz 2 Satz 3 Nummer 2 
EStG“ genutzt. Die betroffenen Konten und/oder Depots werden dabei an die 
Finanzverwaltung gemeldet. Bei Einführung der Vorschrift ist man davon aus-
gegangen, dass 100 000 solcher Meldungen/Jahr bei der Finanzverwaltung ein-
gehen werden (BT-Drucksache 16/10189, Seite 40).  


Im Rahmen einer Evaluierung über einen Zeitraum seit 2009 stellen sich die 
Fallzahlen anders dar. So wurden bei Einführung und in den folgenden Jahren 
Meldungen in einem niedrigen fünfstelligen Bereich abgegeben. Seit 2017 sind 
diese auf knapp unter 4 000 Meldungen/Jahr gesunken.  


Die Prüfung der eingehenden Meldungen ist für die Finanzverwaltung mit ho-
hem Verwaltungsaufwand verbunden, da diese Fälle ausnahmslos personell 
bearbeitet werden müssen. Darüber hinaus sind die Empfänger der Kapitaler-
träge zur Angabe der Erträge in ihrer Steuererklärung verpflichtet. Bisher sind 
keine Fälle bekannt geworden, in denen diese Erklärungen missbräuchlich ge-
nutzt wurden. Aufgrund der geringen Anzahl der Fälle und aus Gründen des 
Bürokratieabbaus für die meldepflichtigen Stellen und die Finanzverwaltung, 
wird auf die Meldeverpflichtung verzichtet. 


Zu Nummer 2: 


Die Verpflichtung zur Meldung von freigestellten Kapitalerträgen nach § 43 
Absatz 2 Satz 7 und 8 EStG ist letztmals für Kapitalerträge erforderlich, die vor 
dem 1. Januar 2025 zufließen. 


3. Zu Artikel 5 (Änderung des Umsatzsteuergesetzes) 


a) Der Bundesrat hält es für erforderlich, die Grenze für umsatzsteuerliche 


Kleinbetragsrechnungen von 250 Euro auf den nach EU-Recht maximal zu-


lässigen Gesamtrechnungsbetrag von 400 Euro anzuheben. Die Erhöhung 


trägt zum einen dem gestiegenen Preisniveau Rechnung. Zum anderen führt 


die Anhebung insbesondere für den Handel zu einer Bürokratieentlastung, 


da Name und Adresse des Leistungsempfängers und somit der aufwändige 


„Kundenidentifizierungsprozess“ bis zu einem Gesamtrechnungsbetrag von 


400 Euro entfallen kann.  


b) § 14 Absatz 4 UStG normiert die umsatzsteuerrechtlichen Rechnungs-


pflichtangaben. Über die Verordnungsermächtigung des § 14 Absatz 6 
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Nummer 3 UStG hat das Bundesministerium der Finanzen mit Zustimmung 


des Bundesrates die Möglichkeit, mittels Rechtsverordnung zu bestimmen, 


dass Rechnungen bestimmte Angaben nach § 14 Absatz 4 UStG nicht ent-


halten müssen. Hinsichtlich der sogenannten Kleinbetragsrechnungen wur-


de mit § 33 Umsatzsteuer-Durchführungsverordnung von dieser Vereinfa-


chungsregelung Gebrauch gemacht. 


c) Unionsrechtliche Grundlage für die Ausgestaltung der Kleinbetrags-


rechnung ist Artikel 238 Absatz 1 Buchstabe a Mehrwertsteuer-


Systemrichtlinie. Danach kann für Rechnungen, deren Rechnungsgesamtbe-


trag höher als 100 Euro, aber nicht höher als 400 Euro ist, von den Mit-


gliedstaaten nach Konsultation des Mehrwertsteuerausschusses festgelegt 


werden, dass diese nur die Mindestrechnungsangaben des Artikels 226b 


Mehrwertsteuer-Systemrichtlinie für vereinfachte Rechnungen enthalten 


müssen.  


d) Der Bundesrat fordert die Bundesregierung auf, den Mehrwertsteuer-


ausschuss zu konsultieren, um im Rahmen des nationalen Rechts von der in 


der Richtlinie vorgesehenen Gestaltungsmöglichkeit Gebrauch zu machen, 


den Gesamtrechnungsbetrag auf 400 Euro anzuheben. 


4. Zu Artikel 13 Nummer 2 (§ 24 Absatz 1 Satz 4 – neu – BNotO) 


In Artikel 13 Nummer 2 ist in § 24 Absatz 1 nach Satz 3 folgender Satz anzufü-


gen: 


„Legt der Notar bei der Anzeigeerstattung, Mitteilung oder Antragstellung nach 


Satz 3 beurkundete oder öffentlich beglaubigte Erklärungen vor, so gilt dieser 


als ermächtigt, diese Handlungen im Namen eines Beteiligten vorzunehmen.“ 


Begründung: 


Notarinnen und Notare agieren bei Unternehmensgründungen für Gründerin-
nen und Gründer oft als zentrale Anlaufstelle für sämtliche auftretenden recht-
lichen Fragen und Handlungen. 


Bei der Kommunikation mit Gerichten und Behörden ergeben sich allerdings 
häufig bürokratische Verzögerungen aufgrund zahlreicher Anzeige-, Mittei-
lungs- und Antragspflichten. Für die Beteiligten sind die einzelnen Pflichten 
und verschiedenen Ansprechpartner oft nicht ohne weiteres erkennbar. 


Im Hinblick darauf sollte – entsprechend der bereits für Grundstücksgeschäfte 
(§ 15 Absatz 2 GBO) oder in Registersachen (§ 378 Absatz 2 FamFG) gelten-
den Rechtslage – auch im Bereich der Unternehmensgründungen eine in § 24 



https://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjuod2024eFAxXkQvEDHTJ2BCwQFnoECBgQAQ&url=https%3A%2F%2Fdatenbank.nwb.de%2FDokument%2F251304%2F&usg=AOvVaw0k_BrrRpxnfb_eK_uPYEjL&opi=89978449

https://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjuod2024eFAxXkQvEDHTJ2BCwQFnoECBgQAQ&url=https%3A%2F%2Fdatenbank.nwb.de%2FDokument%2F251304%2F&usg=AOvVaw0k_BrrRpxnfb_eK_uPYEjL&opi=89978449





 - 5 -  Drucksache 129/24 (Beschluss) 
 


 


Absatz 1 BNotO einzufügende Vertretungsvermutung zugunsten der Notarin-
nen und Notare geregelt werden. 


Diese Ergänzung entspricht zudem dem Ziel des Gesetzes, Gründerinnen und 
Gründern auf niedrigschwelliger Ebene eine zentrale Ansprechperson zur Seite 
zu stellen, um Unternehmensgründungen zu erleichtern (BR-Drs. 129/24, 
S. 106). 


Entsprechend der Regelungen in § 15 Absatz 2 GBO und § 378 Absatz 2  
FamFG ist die Berechtigung zur Abgabe von Erklärungen für die Beteiligten 
aber auf die in § 24 Absatz 1 Satz 3 BNotO aufgeführten Handlungen zu be-
schränken. Die Beschränkung ist zudem aufgrund der durch den vorliegenden 
Gesetzentwurf nicht anzutastenden Regelung des § 24 Absatz 1 Satz 2 BNotO 
erforderlich. 


5. Zu Artikel 15 Nummer 5 Buchstabe a (§ 556 Absatz 4 Satz 3 – neu – 


                Satz 4 – neu – BGB) 


In Artikel 15 Nummer 5 Buchstabe a sind dem § 556 Absatz 4 nach Satz 2 fol-


gende Sätze anzufügen: 


„Der Mieter kann die Übermittlung von Kopien der Belege verlangen, wenn 


ihm die Einsichtnahme nicht zumutbar ist. Für die Übermittlung nach Satz 3 gilt 


Satz 2 entsprechend, es sei denn, dem Mieter ist eine digitale Entgegennahme 


nicht möglich.“ 


Begründung: 


Der in § 556 Absatz 4 Satz 1 BGB kodifizierte Anspruch des Mieters auf Bele-
geinsicht ist auf eine Einsichtnahme in die beim Vermieter vorliegenden Origi-
nalbelege gerichtet. Nach ständiger Rechtsprechung des BGH kann dem Mieter 
aber auch ein Anspruch auf Übermittlung von schriftlichen Belegkopien zu-
stehen, wenn ihm die Einsichtnahme in den Geschäftsräumen des Vermieters – 
z. B. aufgrund großer Entfernung oder aus gesundheitlichen Gründen – nicht 
zumutbar ist (vgl. BGH, Urt. v. 15.12.2021, Gz. VIII ZR 66/20, NJW 2022, 
S. 772 ff., Rn. 17 m. w. N.). Dieser weitergehende Anspruch des Mieters darf 
durch die Regelung der Belegeinsicht und insbesondere durch das „Recht auf 
ein papierloses Büro“ nach Satz 2- nicht eingeschränkt werden. Zwar wird in 
der Gesetzesbegründung (S. 110 f.) darauf hingewiesen, dass sich an den von 
der Rechtsprechung entwickelten Grundsätzen insoweit nichts ändern soll. 
Vorzugswürdig erscheint es jedoch, im Zuge der Kodifikation des Belegein-
sichtsrechts auch den Anspruch des Mieters auf Übermittlung von Belegkopien 
ausdrücklich im Gesetz zu verankern. 


Zu diesem Zweck ist die Regelung dahingehend zu ergänzen, dass der Mieter 
die Übermittlung von Belegkopien verlangen kann, wenn ihm die Einsicht-
nahme nicht zumutbar ist. Das Recht des Vermieters nach Satz 2, die Belege 
digital bereitzustellen, sollte auch dabei in der Weise zum Tragen kommen, 
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dass der Vermieter nach eigener Wahl zur Übermittlung von digitalen Kopien 
berechtigt ist. Dies darf aber nicht gelten, wenn dem Mieter eine digitale Ent-
gegennahme mangels technischer Voraussetzungen oder technischer Kompe-
tenz nicht möglich ist. Nur so wird unmissverständlich klar, dass der Mieter, 
der für die Belegprüfung auf eine Übermittlung von schriftlichen Kopien an-
gewiesen ist, diese trotz Anerkennung des „Rechts auf ein papierloses Büro“ 
weiterhin verlangen kann. 


6. Zu Artikel 15 (allgemein) 


Der Bundesrat bittet, im weiteren Gesetzgebungsverfahren zu prüfen, ob an ge-


eigneter Stelle, etwa in § 126b BGB, eine allgemeine Regelung dazu getroffen 


werden sollte, welche Anforderungen für einen Vertragsschluss in Textform 


gelten sollen. 


Begründung: 


Nach § 578 Absatz 1 Satz 2 BGB soll für Mietverträge über Grundstücke künf-
tig statt dem bisherigen Schriftformerfordernis ein Textformerfordernis gelten. 
Wegen der Verweisungen in § 578 Absatz 2 und Absatz 3 BGB sowie in § 581 
Absatz 2 BGB wirkt sich die Änderung auch auf Mietverhältnisse über Räume, 
die keine Wohnräume sind (insbesondere: Gewerberäume), auf Verträge nach 
§ 578 Absatz 3 BGB sowie auf Pachtverträge aus. Gleiches soll gemäß § 585a 
BGB-E künftig für Landpachtverträge gelten. 


Die Textform ist ursprünglich für Informationspflichten und einseitige Erklä-
rungen eingeführt worden. Zwar ist sie inzwischen vereinzelt auch für Ver-
tragsschlüsse vorgesehen, so beispielsweise für den Verbraucherbauvertrag 
(§ 650i BGB) und bestimmte Maklerverträge (§ 656a BGB). Welche Anforde-
rungen für einen Vertragsschluss in Textform gelten, ist indes nicht geregelt. 
Für die Schriftform sieht § 126 Absatz 2 BGB vor, dass bei einem Vertrag die 
Unterzeichnung der Parteien grundsätzlich auf derselben Urkunde erfolgen 
muss. Werden über den Vertrag mehrere gleichlautende Urkunden aufgenom-
men, so genügt es nach Satz 2, wenn jede Partei die für die andere Partei be-
stimmte Urkunde unterzeichnet. Für Verträge in elektronischer Form bestimmt 
§ 126a Absatz 2 BGB, dass die Parteien gleichlautende Dokumente elektro-
nisch signieren müssen. Für die Textform fehlt indes bisher eine diesbezügli-
che Regelung. Dies führt – worauf der Deutsche Mietgerichtstag in seiner Stel-
lungnahme zu dem Referentenentwurf zutreffend hingewiesen hat – zu erhebli-
cher Rechtsunsicherheit für die Beteiligten. So ist etwa unklar, ob – entspre-
chend der Rechtslage bei Schriftform und elektronischer Form – der gesamte 
Vertragsinhalt mit dem Angebot und der Annahme jeweils auf einem Datenträ-
ger (z.B. in einer E-Mail, einer SMS, einer Messenger-Nachricht) enthalten 
sein muss oder ob eine Bezugnahme ausreicht. Sollte eine Bezugnahme ausrei-
chen, ist unklar, wie sie zu erfolgen hat. Abhilfe schaffen könnte eine Ergän-
zung des § 126b BGB. 
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7. Zu Artikel 15 Nummer 7 (Änderung des § 578 Absatz 1 BGB) und 


       Nummer 8 (Änderung des § 585a BGB) 


Der Bundesrat spricht sich dafür aus,– jedenfalls für Mietverhältnisse über 


Grundstücke und Räume, die keine Wohnräume sind (insbesondere: Gewerbe-


räume), für Verträge nach § 578 Absatz 3 BGB, für Pachtverträge sowie für 


Landpachtverträge – das Recht zur ordentlichen Kündigung bei einem Form-


mangel auf den Erwerber zu beschränken. 


Begründung: 


Bereits seit vielen Jahren stehen die Auswirkungen der Schriftformklausel des 
§ 550 BGB, die wegen der Verweisungen in § 578 Absatz 1, Absatz 2 und  
Absatz 3 BGB sowie in § 581 Absatz 2 BGB auch auf Mietverhältnisse über 
Grundstücke und Räume, die keine Wohnräume sind (insbesondere: Gewerbe-
räume), auf Verträge nach § 578 Absatz 3 BGB sowie auf Pachtverträge an-
wendbar ist, in der Diskussion (vgl. dazu auch die BR-Drs. 469/19 (Beschluss). 
§ 550 BGB sieht vor, dass Mietverträge, die für längere Zeit als ein Jahr nicht 
in schriftlicher Form geschlossen worden sind, als auf unbestimmte Zeit ge-
schlossen gelten und damit nach Ablauf eines Jahres ordentlich kündbar sind. 


Obwohl das Formerfordernis des § 550 BGB historisch dem Schutz des gemäß 
§ 566 Absatz 1 BGB in das laufende Mietverhältnis eintretenden Erwerbers 
dient, können sich nach aktueller Rechtslage auch die ursprünglichen Mietver-
tragsparteien durch die Berufung auf einen Formmangel im Wege der ordentli-
chen Kündigung vorzeitig von unliebsam gewordenen langfristigen Mietver-
trägen lösen. Dies führt sowohl auf Mieter- als auch auf Vermieterseite zu er-
heblicher Rechts- und Planungsunsicherheit.  


Ob diese Fälle, wie es die Gesetzesbegründung annimmt, durch die im Gesetz-
entwurf vorgesehene Herabstufung des Formerfordernisses auf Textform maß-
geblich reduziert werden, erscheint fraglich. Ausgeschlossen werden sie nicht. 
Das Kündigungsrecht im Falle eines Formmangels sollte daher, wie es etwa in 
dem Gesetzentwurf des Bundesrates zu BR-Drs. 469/19 (Beschluss) vorgese-
hen war, auf den Erwerber beschränkt werden. Damit wird die Norm auf den 
Schutzzweck reduziert, dem sie nach dem Willen des historischen Gesetzge-
bers eigentlich dienen sollte. Wie sich aus den – offenbar aufgrund eines Re-
daktionsversehens noch enthaltenen – Übergangsvorschriften in Artikel 16 
Nummer 1 des Gesetzentwurfes (Artikel 229 § x Absatz 1 Satz 3 und Absatz 2 
Satz 3 EGBGB) sowie aus der zugehörigen – offenbar aufgrund eines Redakti-
onsversehens an zwei Stellen nicht angepassten – Gesetzesbegründung erahnen 
lässt, war eine solche Beschränkung des Kündigungsrechts auf den Erwerber 
offenbar im Laufe des Gesetzgebungsverfahrens zwischenzeitlich in einem 
§ 580b BGB bzw. § 594g BGB vorgesehen, ist aber wieder gestrichen worden. 


Für die Regelung für Landpachtverträge in § 585a BGB gelten die vorstehen-
den Erwägungen entsprechend. 
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8. Zu Artikel 29 Nummer 1 Buchstabe c  


         (§ 51 Absatz 5  Satz 3,  


             Satz 4,  


             Satz 5 – neu – InvStG) 


Der Bundesrat bittet, im weiteren Gesetzgebungsverfahren zu prüfen, ob in der 


mit Artikel 29 Nummer 1 Buchstabe c einzuführenden Neuregelung der Be-


kanntgabe von Feststellungsbescheiden zur Berücksichtigung berechtigter An-


legerinteressen § 51 Absatz 5 Satz 4 InvestG nicht durch folgende Sätze ersetzt 


werden sollte: 


„Ist einem Feststellungsbeteiligten kein Spezial-Investmentanteil mehr zuzu-


rechnen oder bestehen zwischen den Feststellungsbeteiligten Meinungsver-


schiedenheiten, ist eine Einzelbekanntgabe nur erforderlich, wenn der Feststel-


lungsbeteiligte der Bekanntgabe an den gesetzlichen Vertreter des Spezial-


Investmentfonds gegenüber der Finanzbehörde vor Erlass des Verwaltungsakts 


widersprochen hat. Ein Widerspruch nach Satz 4 wird der Finanzbehörde ge-


genüber erst wirksam, wenn er ihr zugeht. Ist nach Satz 4 eine Einzelbekannt-


gabe erforderlich, gilt § 183 Absatz 3 der Abgabenordnung sinngemäß. Zur 


Einlegung eines Rechtsbehelfs gegen Verwaltungsakte, die nach diesem Gesetz 


und der Abgabenordnung mit der gesonderten und einheitlichen Feststellung 


zusammenhängen, ist der gesetzliche Vertreter des Spezial-Investmentfonds be-


fugt; § 352 Absatz 1 Nummer 3, 4 und 5 der Abgabenordnung und § 48 Ab-


satz 1 Nummer 3, 4 und 5 der Finanzgerichtsordnung sind entsprechend anzu-


wenden.“ 


Begründung: 


Mit der beabsichtigten Regelung soll erkennbar der Zustand wiederhergestellt 
werden, der vor der notwendigen Neuregelung der §§ 183 und 183a AO durch 
das Gesetz zur Förderung geordneter Kreditzweitmärkte und zur Umsetzung 
der Richtlinie (EU) 2021/2167 über Kreditdienstleister und Kreditkäufer sowie 
zur Änderung weiterer finanzrechtlicher Bestimmungen (Kreditzweitmarktför-
derungsgesetz) vom 22. Dezember 2023, BGBl. 2023 I Nummer 411, bestand. 


Die im Gesetzentwurf bislang in § 51 Absatz 5 Satz 4 Investmentsteuergesetz 
(InvestG) vorgesehene Gleichstellung des gesetzlichen Vertreters des Spezial-
Investmentfonds mit einem Rechtsbehelfsbefugten im Sinne des § 352 Ab-
satz 2 AO und des § 48 Absatz 2 der Finanzgerichtsordnung lässt jedoch offen, 
ob es – wie in den beiden Regelungen bestimmt – zusätzlich einer expliziten 
Belehrung oder zumindest einer Information der Feststellungs-beteiligten über 
diese Befugnis bedarf. 
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Unabhängig davon darf die im Gesetzentwurf vorgesehene Vereinfachung im 
Zusammenhang mit der Bekanntgabe und der Befugnis zur Einlegung von 
Rechtsbehelfen nicht so weit gehen, dass die Feststellungsbeteiligten in ihren 
Rechten und berechtigten Interessen beeinträchtigt werden (vgl. hierzu auch 
die diesbezügliche Regelung im Anwendungserlass zur Abgabenordnung zu 
§ 122, Nummer 2.5.5.1). Demgemäß sind für die Fälle, in denen der Finanzbe-
hörde bekannt ist, dass Feststellungsbeteiligte aus dem Spezial-
Investmentfonds ausgeschieden sind oder Meinungsverschiedenheiten zwi-
schen den Feststellungsbeteiligten bestehen, Ausnahmen von der gesetzlichen 
Grundregelung des § 51 Absatz 5 Satz 3 InvestG vorzusehen. Der Finanzbe-
hörde werden diese Umstände in der Regel durch eine Mitteilung der oder des 
Feststellungsbeteiligten bekannt, mit der zugleich ein Widerspruch zur Be-
kanntgabe an den gesetzlichen Vertreter einhergehen wird. Bis zu einem derar-
tigen Widerspruch darf die Finanzbehörde weiterhin von der Vereinfachungs-
regelung Gebrauch machen. 


Nach § 51 Absatz 5 Satz 1 InvestG steht die Erklärung zur gesonderten und 
einheitlichen Feststellung einer gesonderten und einheitlichen Feststellung un-
ter dem Vorbehalt der Nachprüfung gemäß § 164 AO gleich. Ein förmlicher 
Bescheid wird in diesen Fällen mithin nicht erlassen und mit Außenwirkung 
bekannt gegeben werden. Die spezielle Regelung des § 51 Absatz 5 Satz 3  
InvestG wird daher insbesondere nur in den Fällen relevant, in denen eine von 
der Erklärung abweichende (förmliche) Feststellung erfolgt oder eine Prü-
fungsanordnung bekannt gegeben werden soll. Sofern eine Einzelbekanntgabe 
eines Feststellungsbescheids erforderlich wird, sind der oder dem betreffenden 
Feststellungbeteiligten grundsätzlich nur bestimmte (Mindest-)Informationen 
bekannt zu geben; die Bekanntgabe einer Vollversion des Feststellungsbe-
scheids wird nur in Ausnahmefällen in Betracht kommen. 


Mit der hier vorgeschlagenen Anpassung wird zugleich die Rechtslage abge-
bildet, die in Feststellungsfällen sowohl gemäß der Regelung des § 183 AO vor 
der Änderung durch das Kreditzweitmarktförderungsgesetz bereits galt, als 
auch durch die Neuregelung der §§ 183, 183a AO gilt. 


9. Zu Artikel 31 (Änderung des Einkommensteuergesetzes) 


a) Der Bundesrat fordert die Bundesregierung auf, nicht steuerbefreiten Kör-


perschaften (z. B. Sparclubs, Kegelclubs, Mannschaftskassen) die bis 2015 


gesetzlich zugelassene und im Verwaltungswege bis 2022 verlängerte Mög-


lichkeit zur Erteilung von Freistellungsaufträgen wieder einzuräumen und 


damit einen Beitrag zum Bürokratieabbau zu leisten. 


b) Erzielen nicht steuerbefreite Körperschaften Einkünfte aus Kapitalvermö-


gen, steht ihnen der Sparer-Pauschbetrag in Höhe von 1.000 Euro zu (§ 20 


Absatz 9 Satz 1 EStG in Verbindung mit § 8 Absatz 1 KStG). Seit 2023 


können diese Körperschaften ihrem Kreditinstitut keinen Freistellungsauf-


trag mehr erteilen. Sie sind nunmehr gezwungen, sofern ihnen der Freibe-
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trag nach § 24 KStG zusteht und ihr Einkommen den Freibetrag von 


5.000 Euro nicht übersteigt, stattdessen beim Finanzamt eine Nichtveranla-


gungsbescheinigung (NV-Bescheinigung) zu beantragen. Dieses Verfahren 


ist – im Vergleich zur Erteilung von Freistellungs-aufträgen – deutlich ver-


waltungsaufwändiger. Denn die NV-Bescheinigung muss beim Finanzamt 


immer wieder neu beantragt werden, während ein einmal erteilter Freistel-


lungsauftrag zeitlich unbefristet gilt. Auch die Finanzämter werden unnötig 


belastet, da bisher steuerlich nicht geführte Körperschaften erstmalig er-


fasst, NV-Bescheinigungen ausgestellt und überwacht werden müssen. 


10. Zu Artikel 32 Nummer 2 (§ 12 Absatz 2 Satz 3 – neu – WPO),  


       Nummer 8 (§ 131h Absatz 3 Satz 4 – neu – WPO) 


Artikel 32 ist wie folgt zu ändern: 


a) Nummer 2 ist wie folgt zu fassen: 


‚2. Dem § 12 Absatz 2 werden folgende Sätze angefügt: 


„Die schriftliche … <weiter wie Vorlage> … . 


Die dafür verwendete Hard- und Software muss barrierefrei sein.“ ‘ 


b) Nummer 8 ist wie folgt zu fassen: 


‚8. Dem § 131h Absatz 3 werden folgende Sätze angefügt: 


„Die schriftliche … <weiter wie Vorlage> … .  


Die dafür verwendete Hard- und Software muss barrierefrei sein.“ ‘ 


Begründung zu Buchstabe a und b: 


Gemäß Artikel 3 Absatz 3 Grundgesetz in Verbindung mit Artikel 24 Behin-
dertenrechtskonvention der Vereinten Nationen (VN-BRK) haben behinderte 
Menschen einen gleichberechtigten und benachteiligungsfreien Zugang zur 
Bildung. Dazu gehören auch die Prüfungsverfahren. Gemäß Artikel 24 Ab-
satz 5 VN-BRK haben die Vertragsstaaten zu diesem Zweck angemessene 
Vorkehrungen zu treffen. Wenn zukünftig die schriftliche Prüfung auch elekt-
ronisch durchgeführt werden kann, müssen dafür verwendete Hard- und 
Software barrierefrei sein. Der bloße Hinweis in der Gesetzesbegründung, 
dass im Prüfungsverfahren die Belange behinderter Menschen zu berücksich-
tigen sind, ist nicht ausreichend, wenn keine barrierefreie Technik zur Verfü-
gung steht. 
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11. Zu Artikel 33 (§ 14 Absatz 1 Satz 3 –neu –, 


      § 55c Satz 2 und 


      § 109 Absatz 3 GewO) 


Artikel 33 ist wie folgt zu fassen: 


‚Artikel 33 


Änderung der Gewerbeordnung 


Die Gewerbeordnung in der Fassung der Bekanntmachung vom 


22. Februar 1999 (BGBl. I S. 202), die zuletzt durch … geändert worden ist, 


wird wie folgt geändert: 


1. In § 14 Absatz 1 wird nach Satz 2 folgender Satz eingefügt: 


„Erfolgt die Aufgabe des Betriebes im Zusammenhang mit dessen Verle-


gung in einen anderen Meldebezirk, ist dies ausschließlich gegenüber der 


für die Gewerbeanmeldung gemäß Satz 1 zuständigen Behörde anzuzeigen; 


diese übermittelt die Daten aus der Gewerbeanzeige unverzüglich an die für 


die Gewerbeabmeldung gemäß Satz 2 Nummer 3 zuständige Behörde, Ab-


satz 8 bleibt unberührt.“ 


2. In § 55c Satz 2 werden die Wörter „§ 14 Absatz 1 Satz 2 und 3“ durch die 


Wörter „§ 14 Absatz 1 Satz 2 bis 4“ ersetzt. 


3. § 109 Absatz 3 wird wie folgt gefasst: 


  „(3) Das Zeugnis … <… weiter wie Regierungsvorlage …>“ ‘ 


Begründung:  


Zu Nummer 1: 


Im Falle der vollständigen Verlegung eines Gewerbebetriebes in den Zustän-
digkeitsbereich einer anderen Behörde müssen Gewerbetreibende nach gelten-
dem Recht am bisherigen Standort der Betriebsstätte die Betriebsaufgabe und 
am neuen Standort der Betriebsstätte den Betriebsbeginn anzeigen. 


Künftig soll in diesen Fällen nur noch eine einzige Anzeige gegenüber der  
Behörde erfolgen, in deren Zuständigkeitsbereich die Betriebsstätte verlegt 
wird. Im Anschluss daran erfolgt über ein Rückmeldeverfahren der Informa-
tionsaustausch zwischen der An- und der Abmeldebehörde. 


Für die Gewerbetreibenden stellt dieses Verfahren eine Erleichterung dar. Die 
unterschiedlichen Anzeigevorgänge werden gebündelt und die Gewerbe-
treibenden müssen sich nicht an unterschiedliche Behörden wenden. Gleich-
zeitig wird hierdurch die Aktualität der Gewerbekartei verbessert. 


Das automatisierte Rückmeldeverfahren orientiert sich an dem in § 33  
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Bundesmeldegesetz geregelten Verfahren zur Datenübermittlung zwischen den 
Meldebehörden bei einem Wechsel des Wohnortes. 


Zu Nummer 2: 


Folgeänderung zu Nummer 1. 


Zu Nummer 3: 


Der Text entspricht dem bisherigen Text der Regierungsvorlage. 


12. Zu Artikel 39a – neu – (§ 25a Absatz 6 Satz 4a – neu –,  


        § 29 Absatz 4 Satz 4 – neu – KWG) 


Nach Artikel 39 ist folgender Artikel einzufügen: 


,Artikel 39a 


Änderung des Gesetzes über das Kreditwesen 


Das Gesetz über das Kreditwesen in der Fassung der Bekanntmachung vom 


9. September 1998 (BGBl. I S. 2776), zuletzt geändert durch …, wird wie folgt 


geändert:  


1. In § 25a Absatz 6 wird nach Satz 4 folgender Satz eingefügt: 


„Bei kleinen und nicht komplexen Instituten im Sinne von Artikel 4 Num-


mer 145 der Verordnung (EU) Nr. 575/2013 des Europäischen Parlaments 


und des Rates vom 26. Juni 2013 über Aufsichtsanforderungen an Kreditin-


stitute und Wertpapierfirmen und zur Änderung der Verordnung (EU) 


Nr. 646/2012 (ABl. L 176 vom 27. Juni 2013, S. 1), bei denen mehr als 


70 Prozent der Beschäftigten tarifgebunden vergütet werden und vereinbar-


te variable Vergütungen 100 Prozent der festen Vergütung des jeweiligen 


Mitarbeiters nicht übersteigen, sieht die Rechtsverordnung vor, dass die 


Vereinbarkeit der Vergütungspolitik mit einem soliden und wirksamen Ri-


sikomanagement und die Anforderungen der Rechtsverordnung widerlegbar 


als erfüllt angesehen werden.“ 


2. Dem § 29 Absatz 4 wird folgender Satz angefügt: 


„Die Rechtsverordnung sieht für kleine und nicht komplexe Institute im 


Sinne von Artikel 4 Nummer 145 der Verordnung (EU) Nr. 575/2013 des 


Europäischen Parlaments und des Rates vom 26. Juni 2013 über Aufsichts-


anforderungen an Kreditinstitute und Wertpapierfirmen und zur Änderung 


der Verordnung (EU) Nr. 646/2012 (ABl. L 176 vom 27. Juni 2013, S. 1) 


abweichende Bestimmungen vor, es sei denn, einheitliche Bestimmungen 



https://dejure.org/BGBl/1998/BGBl._I_S._2776
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für alle Institute sind zur Erfüllung der Aufgaben der Bundesanstalt nach 


Satz 1 zwingend geboten.“ ‘ 


Begründung:  


Allgemein 


Bürokratischer Aufwand trifft nicht nur Bürger und Unternehmen, sondern 
auch Aufsichtsbehörden. Im Bankensektor wird dies besonders deutlich: Die 
Bundesanstalt für Finanzdienstleistungsaufsicht (BaFin) bezifferte im Juli 2022 
die Zahl an Regeln und Datenelementen für das Meldewesen, die Institute an-
zuwenden haben, auf 400.000. Mit den Nachhaltigkeitsregelungen kommt eine 
immense Menge neuer Daten hinzu - für Banken und Aufsichtsbehörden. Um-
so wichtiger ist es, bestehende Regeln so auszugestalten, dass Banken und 
Aufsichtsbehörden effizient arbeiten können.  


Die EU hat mit Artikel 4 Nummer 145 der Verordnung (EU) Num-
mer 575/2013 die Gruppe der kleinen und nicht komplexen Institute definiert 
und damit die Möglichkeit geschaffen, in Regulierung und Aufsicht den Be-
sonderheiten dieser Institute gezielt Rechnung zu tragen. Dennoch ist diese 
Gruppe der Institute im Hinblick auf Personal und Kosten weiterhin überpro-
portional von operativen Anforderungen betroffen.  


Vor diesem Hintergrund ist es an der Zeit, den Willen des EU-Gesetzgebers bei 
dieser Gruppe der kleinen und nicht komplexen Institute im nationalen Auf-
sichtsrecht klar und für die Praxis handhabbar zu verankern.  


Aufgrund der Detailtiefe und Komplexität des Bankaufsichtsrechts ist eine 
pauschale Regelung im Kreditwesengesetz (KWG) nicht sachgerecht. Nur eine 
Verankerung in der Einzelregelung ermöglicht die richtige Balance zwischen 
konkretem Aufsichtszweck und Adjustierung für diese Gruppe der Institute. 
Als Einstieg bieten sich die oben genannten Änderungen zweier Verordnungs-
ermächtigungen im KWG an.  


Zur Begründung im Einzelnen:  


Zu Nummer 1: 


§ 25a Absatz 6 KWG ist die Grundlage für die Institutsvergütungsverordnung 
(InstitutsVergV). Diese Verordnung soll dazu beitragen, Fehlanreize aufgrund 
zusätzlicher, variabler Vergütung zu vermeiden. Inzwischen bestehen hier um-
fangreiche Dokumentations- und Meldepflichten für Kreditinstitute sowie 
Prüfpflichten bei der Aufsicht.  


Die Mehrzahl der kleinen und nicht komplexen Institute sind Sparkassen und 
Genossenschaftsbanken, bei denen die Vergütung fast aller Mitarbeiter nach 
Tarif erfolgt. Variable Vergütungen erhalten nur sehr wenige Mitarbeitende. 
Die InstitutsVergV verlangt trotzdem auch von diesen Instituten umfangreiche 
Dokumentations- und Meldepflichten, deren Aufwand in keinem Verhältnis 
zum Ergebnis steht. Dies wird auch von Seiten der Tarifpartner und Arbeit-
nehmervertreter wiederholt kritisiert. Sowohl die Aufsicht als auch die Institute 
würden hier von weniger Bürokratie profitieren.  


Die InstitutsVergV sollte nicht für Institute gelten, bei denen mehr als zwei 
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Drittel der Beschäftigten tariflich beschäftigt werden und die variablen Vergü-
tungsbestandteile nicht mehr als das doppelte der festen Vergütung betragen. 
Die Grenzen orientieren sich an Erfahrungswerten. 


Zu Nummer 2: 


§ 29 Absatz 4 KWG ist Grundlage für die Prüfungsberichtsverordnung 
(PrüfbV). Diese Verordnung regelt, wie Abschlussprüfer Jahresabschlüsse von 
Kreditinstituten kontrollieren sollen. Die Ergebnisse werden in einem Prü-
fungsbericht festgehalten, den der Abschlussprüfer bei der BaFin einreicht.  


Nach § 26 Absatz 4 PrüfbV liegt die Grenze für die jährliche Geldwäsche-
prüfung seit Einführung der Verordnung im Jahr 2015 unverändert bei 
400 Millionen Euro Bilanzsumme. Bei allen größeren Instituten werden flä-
chendeckend jährlich Geldwäscheprüfungen durchgeführt. Im Hinblick auf die 
stetig verbesserten Methoden und Fortschritte in der Geldwäscheaufsicht ist es 
angezeigt, diese Schwelle anzuheben oder den Turnus für kleine und nicht 
komplexe Institute bis zu einer 1 Milliarde Euro Bilanzsumme, darüber hinaus 
bis zu einer Bilanzsumme von 5 Milliarden Euro in der Prüfungspraxis weiter 
adäquat anzupassen. 


Nach § 67 Absatz 1 PrüfbV muss die Aufsicht jährlich eine Depotprüfung 
durchführen. Kleine und nicht komplexe Institute haben in der Regel ein sehr 
überschaubares, kontinuierliches Geschäftsmodell und -gebiet. Der Aufsicht 
liegen darüber ebenso langjährige Erfahrungswerte vor wie über die Vorge-
hensweise der Institute. Hieraus lassen sich Kriterien ermitteln, anhand derer 
bei diesen Instituten eine Depotprüfung nur noch im zweijährigen Turnus statt-
findet. Dies dürfte dem Gedanken einer risikoorientierten Aufsichtstätigkeit 
entsprechen.  


13. Zu Artikel 42 Nummer 2 Buchstabe b (§ 54 Absatz 12 BNatSchG) 


Der Bundesrat begrüßt, dass mit Artikel 42 in § 54 Bundesnaturschutzgesetz ein 


neuer Absatz 12 eingefügt werden soll, durch den die Bundesregierung mit Zu-


stimmung des Bundesrates durch Verwaltungsvorschrift einheitliche Arten-


schutzstandards für Vorhaben an bestehenden Eisenbahnbetriebsanlagen erlas-


sen kann. Dadurch wird Rechtssicherheit erreicht und Genehmigungsverfahren 


können beschleunigt werden. Mit dieser Änderung setzt der Bund einen Auftrag 


aus dem zwischen Bund und Ländern beschlossenen Pakt für Planungs-,  


Genehmigungs- und Umsetzungsbeschleunigung um. Ausweislich des Paktes 


sollen einheitliche Artenschutzstandards allerdings auch für die Modernisierung 


der Energieinfrastruktur sowie des Straßennetzes und von Industrieanlagen ge-


setzlich festgelegt werden, mit dem Ziel, eine schnellere Genehmigung dieser 


Vorhaben zu ermöglichen. Der Bundesrat bekräftigt die Erforderlichkeit ent-


sprechender Artenschutzstandards, um auch diese Vorhaben zu beschleunigen 


und bittet die Bundesregierung um zügige Vorlage entsprechender Rechtset-


zungsvorschläge. 
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14. Zu Artikel 44 Nummer 1 und 


        Nummer 2 Buchstabe a (§ 2 Absatz 1, 


               Absatz 5 Satz 2 und  


              Satz 3 und  


               § 3 Satz 1 NachwG) 


Artikel 44 ist wie folgt zu ändern: 


a) Nummer 1 ist wie folgt zu fassen: 


‚1. § 2 wird wie folgt geändert: 


a) Absatz 1 wird wie folgt gefasst: 


  „(1)  Der Nachweis der wesentlichen Vertragsbedingungen ist 


in Schriftform oder, sofern die Vertragsbedingungen für den  


Arbeitnehmer zugänglich sind, gespeichert und ausgedruckt werden 


können und der Arbeitgeber einen Übermittlungs- oder Empfangs-


nachweis erhält, in Textform zur Verfügung zu stellen und zu 


übermitteln.“ 


b) Absatz 5 werden die folgenden Sätze angefügt: 


„Gleiches gilt … <… weiter wie Regierungsvorlage …>.“ ‘ 


b) In Nummer 2 Buchstabe a sind nach dem Wort „eingefügt“ die Wörter „und 


das Wort schriftlich gestrichen“ einzufügen. 


Begründung: 


Für den Nachweis der wesentlichen Arbeitsbedingungen sollte Textform zuge-
lassen werden. Durch Schriftformvorgaben beim Nachweis der wesentlichen 
Arbeitsbedingungen entsteht den Arbeitgebern ein hoher bürokratischer Auf-
wand. Das Verbot, Unterlagen über wesentliche Arbeitsbedingungen digital zur 
Verfügung zu stellen und übermitteln zu dürfen, erfordert einen erhöhten  
Personaleinsatz auf Arbeitgeberseite und verursacht hohe Kosten und recht-
liche Risiken. In Zeiten fortschreitender Digitalisierung erscheint ein Verbot 
der Zurverfügungstellung digitaler Unterlagen als Anachronismus. Gemäß den 
Vorgaben der dem Nachweisgesetz zugrunde liegenden Richtlinie (EU) 
2019/1152 wird es der Arbeitgeberseite ermöglicht, die wesentlichen Arbeits-
bedingungen im Sinne des Nachweisgesetzes wahlweise per Schriftform oder 
in elektronischer Form den Arbeitnehmerinnen und Arbeitnehmern zur Ver-
fügung zu stellen und zu übermitteln, sofern die Informationen für die Arbeit-
nehmerinnen und Arbeitnehmer zugänglich sind, gespeichert und ausgedruckt 
werden können und der Arbeitgeber einen Übermittlungs- oder Empfangs-
nachweis erhält. Für die elektronische Form im Sinne der EU-Richtlinie ist 
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keine bestimmte Signatur vorgeschrieben. Es besteht kein Bedarf, im nationa-
len Recht über die Vorgaben der Richtlinie der EU hinauszugehen. 


Es besteht zudem keine Notwendigkeit, eine elektronische Form im Sinne des 
§ 126a BGB vorzusehen, der auch eine qualifizierte elektronische Signatur  
voraussetzt. Die Verwendung einer qualifizierten elektronischen Signatur ist 
praxisfremd und zu aufwändig, sodass die vorgesehene Erleichterung weit 
überwiegend ins Leere laufen würde. 


15. Zu Artikel 48 Nummer 1a – neu – (§ 2a Absatz 3 BEEG) 


In Artikel 48 ist nach Nummer 1 folgende Nummer einzufügen: 


‚1a. § 2a Absatz 3 wird wie folgt gefasst: 


„(3)  Der Anspruch auf den Geschwisterbonus endet nicht, wenn ein 


Kind im Sinne des Absatz 1 die dort genannten Altersgrenzen überschreitet. 


Er endet in diesem Fall mit Ablauf des 14. Lebensmonats des Kindes, für 


das Elterngeld gezahlt wird.“ ‘ 


Begründung:  


Die vorgeschlagene Änderung betrifft den Fall, dass während des Elterngeld-
bezugs ein Geschwisterkind eine der in § 2a Absatz 1 des Bundeselterngeld- 
und Elternzeitgesetzes (BEEG) genannten Altersgrenzen überschreitet. Mit 
dieser Änderung wird der sogenannte Geschwisterbonus in diesem Fall für die 
Dauer des möglichen Elterngeldbezugs bis zur Vollendung des 14. Lebensmo-
nats belassen und nicht während des Bezugs der Altersgrenze von Geschwis-
terkindern von drei oder sechs Jahren eingestellt. Der Geschwisterbonus ist 
hier also so lange zu gewähren, wie der antragstellende Elternteil Elterngeld bis 
zur Vollendung des 14. Lebensmonats erhält (also maximal zwölf beziehungs-
weise 14 Monate – nach § 4 Absatz 1 Satz 2) unabhängig davon, ob eines der 
Geschwisterkinder in der Zwischenzeit die Altersgrenze überschreitet.  


Leben in der Familie zwei Kinder, die noch nicht drei Jahre alt sind, oder drei 
oder mehr Kinder, die noch nicht sechs Jahre alt sind, wird das Elterngeld um 
zehn Prozent, mindestens jedoch um 75 Euro erhöht (Geschwisterbonus). 
Überschreitet eines dieser Kinder während des Elterngeldbezugs diese Alters-
grenze, endet der Bezug des Geschwisterbonus nach der derzeitigen Regelung 
noch vor dem übrigen Elterngeld. 


Es ist nicht vermittelbar, warum mit Erreichen der Altersgrenze eines Ge-
schwisterkindes der Geschwisterbonus während des Elterngeldbezugs wegfällt. 
Der Beratungsaufwand ist entsprechend hoch, zumal sich die finanzielle Situa-
tion der Familien allein durch Erreichen der Altersgrenze eines Geschwister-
kindes nicht ändert. Auch die Berechnung des Elterngeldes ist schwieriger. Un-
terschiedliche Regelungen und Ausnahmen in Bezug auf Sonderfallgestaltun-
gen bei Geschwisterkindern, Mehrlingen, Kindern mit Behinderungen, Adopti-
onen machen das Elterngeld für Familien und Verwaltung unübersichtlich und 
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kompliziert. 


Im Sinne der Vereinfachung für Bürger und Verwaltung sollten daher mög-
lichst homogene Regelungen erreicht werden. 


Mit dem Haushaltsfinanzierungsgesetz 2024 sind zum 1. April 2024 Sonderre-
gelungen zum Parallelbezug beim Elterngeld für Eltern von Frühchen, Kinder 
mit Behinderungen, Geschwisterkinder mit Behinderungen in Kraft getreten, 
die den Parallelbezug durchgehend erlauben, auch wenn die Anspruchsvoraus-
setzungen während des Bezugs entfallen. Mit dieser Änderung soll eine An-
gleichung erfolgen. 


Für die Verwaltung wird damit die Beratung der Eltern einfacher und der Ver-
waltungsaufwand minimiert. Das Elterngeld muss nicht neu berechnet werden, 
weil eines der Geschwisterkinder entweder die Altersgrenze überschreitet oder 
aus anderen Gründen den Haushalt verlassen muss (zum Beispiel anderweitige 
Betreuung, Todesfall, et cetera). 


Die Eltern können mit der geplanten Neuregelung verbindlich damit rechnen, 
dass sie den Geschwisterbonus ebenso lange erhalten, wie das Elterngeld selbst  


(maximal bis zur Vollendung des 14. Lebensmonats). Zudem gilt es zu beden-
ken, dass die familiäre und finanzielle Situation sich nicht grundlegend ändert, 
wenn ein Geschwisterkind das dritte oder sechste Lebensjahr erreicht. Daher 
sollte die Situation zum Zeitpunkt der Entscheidung über den Elterngeldbezug 
entscheidend für einen durchgängigen Bezug sein. 


16. Zu Artikel 48 Nummer 3 (§ 2c Absatz 1 Satz 4 BEEG) 


Artikel 62 Absatz 5 (Inkrafttreten) 


a) Artikel 48 Nummer 3 ist wie folgt zu fassen: 


‚3. § 2c wird wie folgt geändert: 


a) In Absatz 1 Satz 4 werden die Wörter „am 1. Januar des Kalender-


jahres vor der Geburt des Kindes für dieses Jahr geltenden Fas-


sung“ durch die Wörter „Fassung, die der Berechnung nach § 2e 


Absatz 1 Satz 2 zu Grunde liegt“ ersetzt.  


b) Folgender Absatz 4 wird angefügt: 


 „(4) < … weiter wie Vorlage … >“ ‘ 


b) In Artikel 62 Absatz 5 sind die Wörter „Artikel 48 Nummer 1 bis 13, 15 


und 16 Buchstabe a“ durch die Wörter „Artikel 48 Nummer 1 bis 2, 3 


Buchstabe b bis 13, 15 und 16 Buchstabe a“ zu ersetzen. 


Begründung: 


Die Höhe des Elterngeldes wird in der Regel auf Grundlage des Einkommens 
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vor der Geburt berechnet. Soweit es sich um Einkommen aus nichtselbständi-
ger Tätigkeit handelt, ist bei der Berechnung unter anderem der Arbeitnehmer-
Freibetrag nach § 9a Satz 1 Nummer 1 Buchstabe a des Einkommensteuerge-
setzes (EStG) zu berücksichtigen. 


Maßgeblich ist gemäß § 2c Absatz 1 Satz 4 des Bundeselterngeld- und Eltern-
zeitgesetzes (BEEG) der Arbeitnehmer-Pauschbetrag nach § 9a Satz 1 Num-
mer 1 Buchstabe a EStG in der am 1. Januar des Kalenderjahres vor der Geburt 
des Kindes für dieses Jahr geltenden Fassung. 


§ 2e BEEG regelt die Abzüge für Steuern. Er sieht vor, dass die Abzüge für 
Steuern auf Grundlage einer Berechnung anhand des am 1. Januar des Kalen-
derjahres vor der Geburt des Kindes für dieses Jahr geltenden Programmab-
laufplans (PAP) für die maschinelle Berechnung der vom Arbeitslohn einzube-
haltenden Lohnsteuer, des Solidaritätszuschlags und der Maßstabsteuer für die 
Kirchenlohnsteuer im Sinne von § 39b Absatz 6 EStG (PAP) ermittelt werden 
(§ 2e Absatz 1 Satz 2 BEEG). 


Die Höhe des Arbeitnehmer-Freibetrags ist auch im PAP hinterlegt. Die ge-
setzliche Regelung in § 2c Absatz 1 Satz 4 BEEG sollte sicherstellen, dass für 
den Arbeitnehmer-Pauschbetrag auf den gleichen Geltungszeitpunkt abgestellt 
wird wie für den nach § 2e BEEG maßgeblichen Programmablaufplan (ver-
gleiche Ausschuss für Familie, Senioren und Jugend des Deutschen Bundesta-
ges, Ausschuss-Drucksache 17(13)163 vom 21. März 2012, Seite 26). 


Tatsächlich ist dies jedoch nicht der Fall. Wird der Arbeitnehmer-Pauschbetrag 
mit Wirkung zum Beginn des Folgejahres angehoben, der PAP jedoch erst im 
Laufe des Folgejahres geändert, fallen die beiden Geltungszeitpunkte ausei-
nander. Zwar hat das Bundesministerium für Familie, Senioren, Frauen und 
Jugend (BMFSFJ) bisher in Jahren, in denen diese Konstellation auftrat, durch 
Weisung sichergestellt, dass der Arbeitnehmer-Pauschbetrag in der Höhe be-
rücksichtigt werden konnte, die im jeweils anzuwendenden PAP hinterlegt ist. 
Hierdurch wurden umfangreiche programmtechnische Änderungen an den IT-
Fachverfahren vermieden, die zur Berechnung des Elterngeldes dienen. Da die-
se Weisungen jedoch zwar mit der Intention, nicht aber dem Wortlaut des § 2c 
Absatz 1 Satz 4 BEEG vereinbar sind, erscheint eine Gesetzesänderung sinn-
voll. 


Der vorgeschlagene Wortlaut stellt durch eine Verweisung sicher, dass sowohl 
§ 2c BEEG als auch § 2e BEEG auf den Arbeitnehmer-Freibetrag in identi-
scher Höhe Bezug nehmen, nämlich in der Höhe, die sich aus dem PAP ergibt, 
der nach § 2e Absatz 1 Satz 2 BEEG am 1. Januar des Kalenderjahres vor der 
Geburt des Kindes für das betreffende Jahr gilt. 


Die Gesetzänderung beugt Unsicherheiten bezüglich der fachlichen Grundla-
gen der Elterngeldberechnung vor. Nachfragen der Länder beim BMFSFJ und 
klarstellende Weisungen des BMFSFJ werden überflüssig, was zum Bürokra-
tieabbau beiträgt. 


Da die Gesetzesänderung eine ohnehin bestehende Praxis gesetzlich fest-
schreibt, ist keine Übergangsfrist erforderlich. Deswegen ist ein Inkrafttreten 
am ersten Tag des auf die Verkündung des Vierten Bürokratieentlastungsgeset-
zes folgenden Quartals vorzusehen (vergleiche Artikel 62 Absatz 5). 
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17. Zu Artikel 48 Nummer 6a – neu – (§ 4b Absatz 1 Nummer 1 BEEG), 


      Nummer 7 (§4c Absatz 2 BEEG) 


Artikel 48 ist wie folgt zu ändern:  


a) Nach Nummer 6 ist folgende Nummer 6a einzufügen: 


‚6a. § 4b Absatz 1 Nummer 1 wird wie folgt gefasst:  


„(1) Wenn beide Elternteile  


1. eine sozialversicherungspflichtige Teilzeittätigkeit von nicht mehr 


als 32 Wochenstunden im Durchschnitt des Lebensmonats oder ei-


ne gleichgestellte Tätigkeit im Sinne von § 1 Absatz 6 ausüben 


und“ ‘ 


b) Nummer 7 ist wie folgt zu fassen:  


‚7. § 4c wird wie folgt geändert: 


a) … <weiter wie Vorlage> … 


b) Absatz 2 wird wie folgt gefasst: 


„(2) Liegt eine der Voraussetzungen des Absatzes 1 Nummer 1 


bis 3 vor, so hat ein Elternteil, der in mindestens zwei bis höchstens 


vier aufeinander folgenden Lebensmonaten die in § 4b Absatz 1 


genannten Voraussetzungen erfüllt, für diese Lebensmonate An-


spruch auf zusätzliche Monatsbeträge Elterngeld Plus.“ ‘ 


Begründung:  


Mit dieser vorgeschlagenen Änderung wird die Mindeststundengrenze von 24 
Stunden gestrichen, aber zugleich der Partnerschaftsbonus nur dann gewährt, 
wenn beide Partner eine sozialversicherungspflichtige Teilzeittätigkeit von 
maximal 32 Stunden pro Woche ausüben. Die Ergänzung um die nach § 1 Ab-
satz 6 gleichgestellten Personen ist notwendig, damit diese – wie bisher auch – 
die Möglichkeit erhalten den Partnerschaftsbonus zu beziehen. Ansonsten be-
stünde die Gefahr, dass diese aufgrund der Formulierung „Teilzeittätigkeit“ aus 
dem berechtigten Personenkreis herausfallen. 


Der Partnerschaftsbonus wird aktuell für Monate gewährt, in denen beide El-
tern mindestens 24 und höchstens 32 Stunden pro Woche arbeiten. Er ist ein 
Angebot für Eltern, die sich ihre familiären und beruflichen Aufgaben partner-
schaftlich untereinander aufteilen. Diese Option findet bei den Eltern wenig 
Anklang: Von den Elterngeldbezügen in 2023 nutzten nur 3 Prozent den Part-
nerschaftsbonus. In seinen Voraussetzungen und Berechnungen ist der Partner-
schaftsbonus sehr komplex. 
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Mit der Änderung wird insbesondere eine Vereinfachung für Familien und 
Verwaltung erreicht: Es wird weiterhin die partnerschaftliche Aufgabenteilung 
gefördert, über die Familien frei entscheiden können.  


Familien können den Partnerschaftsbonus leichter in Anspruch nehmen, da die 
zusätzliche Voraussetzung, dass beide Eltern mindestens 24 Stunden wöchent-
lich arbeiten müssen, entfällt. Zudem entfällt das Risiko, dass sie den Partner-
schaftsbonus wegen unvorhergesehener Unterschreitungen der Mindeststun-
dengrenze zurückzahlen müssen. Die Mindeststundenzahl kann häufig und un-
vorhersehbar nicht eingehalten werden. In vielen Berufsgruppen ist eine ge-
naue Stundenzahl einfach nicht planbar.  


Für die Verwaltung entfallen aufwändige Sachermittlungen zur Einhaltung der 
Mindeststundengrenze, wie eine erste Ermittlung und eine Nachermittlung, die 
zur Rückforderung führen können. Damit entfallen dann ebenso eventuelle 
aufwändige Rückforderungen des Partnerschaftsbonus, falls die Mindeststun-
dengrenze unterschritten wird. 


Zudem gilt dann eine einheitliche Berechnungsgrenze im Elterngeldgesetz wie 
in § 1 Absatz 6 des Bundeselterngeld- und Elternzeitgesetzes (BEEG) in den 
Anspruchsvoraussetzungen, der zum Nachweis der nicht vollen Erwerbstätig-
keit eine Arbeitszeit von maximal 32 Wochenstunden im Durchschnitt des Le-
bensmonats vorsieht. Ausnahmeregelungen, die Aufwand und Komplexität für 
Eltern und Elterngeldstellen erhöhen, entfallen. Das Elterngeldgesetz wird in 
seiner Gesamtheit mit der Änderung homogener. 


Außerdem entfällt die bislang erforderliche gesonderte Berechnung der Teil-
zeittätigkeit in den Partnerschaftsmonaten sowie sonstigen Elterngeldmonaten, 
so dass eine einheitliche Berechnung der Teilzeittätigkeit im gesamten Bezug 
möglich ist. 


Für Eltern und Elterngeldstellen werden Beratung, Verständnis zum Elterngeld 
und Berechnung des Elterngeldes an dieser Stelle etwas einfacher und über-
sichtlicher. 


Mit der Neufassung des § 4c wird ein Gleichklang beim alleinigen Bezug 
durch einen Elternteil geschaffen. 


18. Zu Artikel 48 Nummer 10 (§ 16 Absatz 1 Satz 1 und  


          Absatz 3 Satz 2 BEEG) 


Artikel 48 Nummer 10 ist wie folgt zu fassen: 


‚10.  § 16 wird wie folgt geändert: 


a) In Absatz 1 Satz 1 … <… weiter wie Regierungsvorlage Num-


mer 10 …>. 


b) In Absatz 3 Satz 2 wird das Wort „schriftlich“ durch die Wörter „in 


Textform“ ersetzt.‘ 
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Begründung: 


Der Gesetzentwurf sieht vor, dass in § 15 BEEG und § 16 Absatz 1 Satz 1 
BEEG die schriftliche Form durch Textform ersetzt wird. Darüber hinaus sollte 
auch § 16 Absatz 3 BEEG so geändert werden, dass Mitteilungen in Textform 
übermittelt werden können. Angesichts der zunehmenden Digitalisierung im 
Privaten und auch im Arbeitsleben wäre es eine wesentliche Erleichterung für 
Arbeitgeber und auch Arbeitnehmerinnen und Arbeitnehmer, wenn insbeson-
dere Anträge auf Elternzeit oder Teilzeit während der Elternzeit in Textform 
übermittelt werden könnten und nicht in der strengen Schriftform. Auch für die 
Arbeitgeber wäre es eine wesentliche Entlastung, wenn Mitteilungen in Text-
form ermöglicht würden, insbesondere wenn Anträge berechtigt abgelehnt 
werden. Dies würde zu einem Gleichlauf etwa für Anträge nach dem Teilzeit- 
und Befristungsgesetz führen. 


19. Zu Artikel 48 Nummer 16 Buchstabe a (§ 28 Absatz 1b BEEG) 


Artikel 62 Absatz 5 (Inkrafttreten) 


a) In Artikel 48 Nummer 16 Buchstabe a ist in § 28 Absatz 1b die Angabe 


„1. Mai 2025“ durch die Angabe „1. April 2025“ und die Angabe 


„30. April 2025“ durch die Angabe „31. März 2025“ zu ersetzen. 


b) In Artikel 62 Absatz 5 ist die Angabe „1. Mai 2025“ durch die Angabe 


„1. April 2025“ zu ersetzen. 


Begründung: 


Aus den neu gefassten § 28 Absatz 1b des Bundeselterngeld- und Elternzeitge-
setzes (BEEG) und Artikel 62 Absatz 5 des Gesetzentwurfs ergibt sich, dass 
die Änderungen, die der Gesetzentwurf zum Bundeselterngeld- und Elternzeit-
gesetz vorsieht, (abgesehen von § 25 BEEG) für Kinder gelten sollen, die ab 
dem 1. Mai 2025 geboren werden. 


Wünschenswert wäre jedoch eine Synchronisierung mit der Inkrafttretensrege-
lung des § 28 Absatz 5 BEEG, die durch das Haushaltsfinanzierungsge-
setz2024 vom 22. Dezember 2023 eingefügt wurde. Sie sieht vor, dass die Ein-
kommensgrenze des § 1 Absatz 8 BEEG sich für Kinder ändert, die ab dem 
1. April 2025 geboren werden. Der kurze Abstand zwischen dem Inkrafttreten 
zweier Änderungen würde die Durchführung dieser Änderungen aufwändig, 
intransparent und fehleranfällig machen. Es erscheint deshalb naheliegend, 
beide Änderungen für Geburten ab dem 1. April 2025 in Kraft treten zu lassen. 
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20. Zu Artikel 62 Absatz 5a –neu – (Inkrafttreten)* 


In Artikel 62 ist nach Nummer 5 folgende Nummer einzufügen: 


„5a. Artikel 33 Nummer 1 und 2 treten am 1. November 2025 in Kraft.“ 


Begründung:  


Um die Gesetzesänderung umsetzen zu können, muss der der Datenübermitt-
lung zu Grunde liegende Standard XGewerbeordnung angepasst werden. Dies 
benötigt einen zeitlichen Vorlauf bis zum 1. November 2025. 


21. Zum Gesetzentwurf allgemein 


Der Bundesrat begrüßt, dass die Bundesregierung mit dem Gesetzentwurf für 


ein Viertes Bürokratieentlastungsgesetz Maßnahmen zum weiteren Abbau von 


unnötiger Bürokratie ergreift. Der Bundesrat stellt jedoch fest, dass die im vor-


gelegten Gesetzentwurf bislang enthaltenen Maßnahmen zum Bürokratieabbau 


nicht weit genug gehen und den Entlastungsbedarfen der Wirtschaft, gerade 


auch angesichts der derzeit schwierigen konjunkturellen Lage, nicht gerecht 


werden. Er fordert die Bundesregierung außerdem auf, bereits getroffene Be-


schlüsse, wie beispielsweise jene im Pakt für Planungs-, Genehmigungs- und 


Umsetzungsbeschleunigung, rasch umzusetzen. 


22. Zum Gesetzentwurf allgemein 


a) Der Bundesrat unterstützt das Ziel des Gesetzentwurfs, nicht notwendige 


Bürokratie abzubauen. Dieser Gesetzentwurf wird als erster wichtiger 


Schritt verstanden. Da von den Vorschlägen, die im Rahmen der umfassen-


den Verbändeabfrage des Statistischen Bundesamtes im Jahr 2023 über-


mittelt wurden, nur ein geringer Teil in den Gesetzentwurf eingeflossen ist, 


sind weitere bürokratieabbauende Maßnahmen – neben den laufenden  


Initiativen wie beispielsweise der „Pakt für Planungs-, Genehmigungs- und 


Umsetzungsbeschleunigung zwischen Bund und Ländern“ – unumgänglich. 


b) Der Bundesrat hält es für geboten, die weiter vorliegenden konkreten  


Vorschläge aus der Praxis intensiv zu prüfen und diese in nachfolgenden 


Bürokratieabbaugesetzen zu berücksichtigen. 


c) Der Bundesrat betont abschließend, dass Bürokratieabbau nur dann zum  


Erfolg führen wird, wenn durchgängig und nicht nur punktuell die Ent-


                                              
* setzt Annahme von Ziffer 11 voraus 
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lastungspotenziale, die die Digitalisierung bietet, genutzt werden. Wo  


immer möglich, sollte auf spezielle Formvorgaben verzichtet und die Text-


form als zulässige Form anerkannt werden. Die Beweissicherung sollte in 


diesen Fällen mittels einfach anwendbarer elektronischer Signaturmöglich-


keiten gewährleistet werden. 


23. Zum Gesetzentwurf allgemein 


Der Bundesrat fordert, im weiteren Gesetzgebungsverfahren zu prüfen, ob eine 


Regelung in das Gesetz aufgenommen werden kann, die vorsieht, dass nach 


dem Vorbild des Bundesministeriums für Wirtschaft und Klimaschutz auch alle 


anderen Fachressorts verpflichtet werden, in ihren Zuständigkeitsbereichen eine 


systematische Überprüfung des Bestands an Dokumentations- und Berichts-


pflichten vorzunehmen, mit dem Ziel, substanzielle Vereinfachungen und Ent-


lastungen für Wirtschaft, Bürgerinnen und Bürger sowie Verwaltung herbeizu-


führen. 


Begründung: 


Nach Angaben der Bundesregierung verursachen circa 12 000 Berichtspflich-
ten im Verantwortungsbereich des Bundes jährlich Bürokratiekosten in Höhe 
von rund 62 Milliarden Euro. Gerade die Wirtschaft ist in besonderem Maße 
durch die Erfüllung unterschiedlicher Informationspflichten belastet. Büro-
kratiekosten haben sich in Deutschland zu einem signifikanten Standortnachteil 
entwickelt. Auch auf Verwaltungsseite kommt es zu zunehmenden Engpässen 
im Vollzug häufig sehr detaillierter rechtlicher Vorgaben. Das Bundes-
ministerium für Wirtschaft und Klimaschutz hat in seinem Zuständigkeits-
bereich circa 1 200 Berichtspflichten in 151 Normen einer systematischen 
Überprüfung unterzogen und hinsichtlich Aktualität, Bündelungsmöglichkei-
ten, Möglichkeiten zur Einführung von Bagatellgrenzen sowie anderweitiger 
Entlastungsmöglichkeiten untersucht. In einem Prozess unter Beteiligung von 
Expertinnen und Experten aus Wirtschaft und Verwaltung wurden dabei bis-
lang insgesamt 80 konkrete Maßnahmen sowie 60 weitere Maßnahmen mit  
zusätzlichem Prüfbedarf identifiziert, die auf Bundesebene zu einer Verein-
fachung bei der Erfüllung von Informationspflichten beitragen. Dieses Vor-
gehen sollte auf sämtliche, bislang nicht überprüfte Informationspflichten im 
Verantwortungsbereich des Bundes übertragen werden. Alle übrigen Fach-
ressorts der Bundesregierung sollten eine Überprüfung der Informationspflich-
ten in ihrem Zuständigkeitsbereich vornehmen und konkrete Entlastungsmaß-
nahmen erarbeiten. Dies beinhaltet ausdrücklich auch eine Prüfung auf Ver-
zichtbarkeit einzelner Informationspflichten. 
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24. Zum Gesetzentwurf allgemein 


Der Bundesrat fordert, bei der Anwendung der Aufzeichnungs- und Dokumen-


tationspflichten nach dem Mindestlohngesetz den Umfang einer Teilzeit-


beschäftigung sowie die Tarifanwendung im Rahmen der Mindestlohn-


dokumentationspflichtenverordnung zu berücksichtigen. Zudem sollten Unter-


nehmen, die Haus- oder Branchentarifverträge anwenden, von der Aufzeich-


nungs- und Dokumentationspflicht ausgenommen werden, da die Tarifbindung 


die Einhaltung der Arbeitsbedingungen garantiert. Dies würde auch einen  


Anreiz für Arbeitgeber darstellen, Tarifverträge anzuwenden und damit die  


Tarifautonomie stärken. 


Begründung: 


Arbeitgeber, die Arbeitnehmerinnen und Arbeitnehmer als geringfügig  
Beschäftigte oder in den in § 2a des Schwarzarbeitsbekämpfungsgesetzes  
genannten Wirtschaftsbereichen oder Wirtschaftszweigen beschäftigen, sehen 
sich mit umfangreichen Aufzeichnungs- und Dokumentationspflichten kon-
frontiert. Die Mindestlohndokumentationspflichtenverordnung konkretisiert 
diese Pflichten einerseits, enthält andererseits aber auch – grundsätzlich zu  
begrüßende – Entlastungen. Überschreiten einzelne Arbeitnehmerinnen und 
Arbeitnehmer bestimmte Entgeltgrenzen, kann für diese Arbeitnehmerinnen 
und Arbeitnehmer von einer Dokumentation abgesehen werden.  


Diese Entgeltgrenzen beruhen auf der höchstmöglichen Arbeitszeit nach dem 
Arbeitszeitgesetz sowie dem jeweils geltenden Mindestlohn. Das kann aber da-
zu führen, dass für Arbeitnehmerinnen und Arbeitnehmer, mit Stundenlöhnen 
weit jenseits des gesetzlichen Mindestlohnes, die Aufzeichnungspflichten 
trotzdem nicht entfallen, wenn sie etwa aufgrund einer Teilzeitbeschäftigung 
unterhalb der in der Verordnung genannten Entgeltgrenze liegen. Dies führt zu 
vermeidbarem Bürokratieaufwand und sollte so angepasst werden, dass der 
Umfang einer Teilzeitbeschäftigung pro-rata-temporis berücksichtigt wird. 


25. Zum Gesetzentwurf allgemein 


Der Bundesrat fordert, rechtsgebietsübergreifend zu prüfen, welche Schwellen-


werte einschließlich ihrer Berechnungsmethoden sinnvollerweise vereinheitlicht 


werden können, um anschließend im Rahmen einer Harmonisierung zu Verein-


fachungen in der Handhabung für kleine und mittlere Unternehmen und zu 


mehr Transparenz beizutragen. Dies betrifft insbesondere Normen im Arbeits- 


und Sozialrecht. 
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Begründung: 


Der Begriff Schwellenwerte bezieht sich auf Regelungen, deren Rechtsfolgen 
an das Erreichen einer zahlenmäßig bestimmten Größe anknüpfen. Der Gesetz-
geber sieht an vielen verschiedenen Stellen im Arbeits- und Sozialrecht, aber 
auch in anderen Rechtsgebieten (beispielsweise Hinweisgeberschutzgesetz, 
Lieferkettensorgfaltspflichtengesetz) unterschiedliche Schwellenwerte vor. Die 
Schwellenwerte knüpfen regelmäßig an die Zahl der Beschäftigten in einem 
Unternehmen oder Betrieb an. Es gibt Einzelschwellenwerte, die häufig die 
Anwendbarkeit eines Gesetzes im Allgemeinen regeln, und gestaffelte Schwel-
lenwerte, bei denen sich die Anforderungen an ein Unternehmen oder einen 
Betrieb stufenweise mit steigender Arbeitnehmerzahl ändern. Die Schwellen-
werte variieren je nach Gesetz oder Norm in der Berechnung der Anzahl der 
Beschäftigten. Zu beachten sind unterschiedliche Kriterien, wie beispielweise 
Teilzeitbeschäftigung, Auszubildende, Beschäftigte in Leiharbeit.  


Aufgrund der Streuung auf viele unterschiedliche Gesetze kann es leicht  
passieren, dass einzelne Schwellenwerte übersehen oder falsch angewendet 
werden. Die Vielzahl unterschiedlicher Regelungen führt in den Betrieben, die 
zur Anwendung verpflichtet sind, zu einem hohen bürokratischen Aufwand. 
Daher soll eine Prüfung stattfinden, welche Schwellenwerte sinnvollerweise 
zusammengefasst und vereinfacht werden könnten, einschließlich ihrer  
Berechnungsmethoden, um daraufhin eine entsprechende harmonisierende 
Überarbeitung der einschlägigen Normen zu erarbeiten. 


26. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet, im weiteren Gesetzgebungsverfahren Änderungen am 


Entgeltfortzahlungsgesetz zu prüfen, insbesondere ob § 7 des Entgeltfortzah-


lungsgesetzes um die Pflichten des § 5 Absatz 1a des Entgeltfortzahlungsgeset-


zes ergänzt werden soll. Darüber hinaus bittet der Bundesrat um Prüfung, ob 


dem Arbeitgeber auch dann ein Leistungsverweigerungsrecht zustehen kann, 


wenn aus anderen Gründen die elektronische Arbeitsunfähigkeitsbescheinigung 


nicht abrufbar ist. 


Begründung: 


§ 7 des Entgeltfortzahlungsgesetzes berechtigt den Arbeitgeber, die Fort-
zahlung des Arbeitsentgelts unter anderem dann zu verweigern, solange die 
Arbeitnehmerin oder der Arbeitnehmer die von ihm nach § 5 Absatz 1 vorzu-
legende ärztliche Bescheinigung nicht vorlegt oder den ihm nach § 5 Absatz 2 
obliegenden Verpflichtungen nicht nachkommt. Im Rahmen der Einführung 
der elektronischen Arbeitsunfähigkeitsbescheinigung wurde die Regelung des 
§ 7 nicht angepasst. Daher ist heute zumindest unklar, ob der Arbeitgeber auch 
dann die Auszahlung der Entgeltfortzahlung verweigern darf, wenn die Arbeit-
nehmerin oder der Arbeitnehmer seinen Pflichten des § 5 Absatz 1a des Ent-
geltfortzahlungsgesetzes nicht nachkommt oder der Abruf der elektronischen 
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Arbeitsunfähigkeitsbescheinigung aus anderen Gründen, die nicht dem Arbeit-
geber zuzurechnen sind, nicht möglich ist. 


27. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet, im weiteren Gesetzgebungsverfahren Erleichterungen bei 


der Aushangpflicht bundesgesetzlicher Vorschriften im Arbeitsverhältnis zu 


prüfen. 


Begründung: 


Unternehmen und Behörden sind verpflichtet, eine Vielzahl an Vorschriften 
auszuhängen oder ihren Beschäftigten auf andere Art zugänglich zu machen. 
Aushangpflichtige Regelungen haben das Ziel, Beschäftigte auf ihre Rechte im 
Arbeitsverhältnis hinzuweisen. Die aushangpflichten Vorschriften sagen aber 
nichts darüber aus, ob die ausgehängten Vorschriften dann tatsächlich für ein 
bestimmtes Beschäftigungsverhältnis anwendbar sind. Dennoch müssen Unter-
nehmen und Behörden alle aushangpflichtigen Vorschriften jedes Jahr prüfen 
und Neuerungen aktualisieren. Gerade für kleine und mittlere Betriebe ist es oft 
nicht möglich, alle entsprechenden Vorschriften auszuhängen oder den  
Beschäftigten zugänglich zu machen. Die Aushangpflicht stammt aus einer 
Zeit, in der Gesetze und Verordnungen nicht ohne Weiteres für die Beschäftig-
ten zugänglich waren. Mittlerweile stellen das Bundesministerium der Justiz 
und das Bundesamt für Justiz nahezu das gesamte aktuelle Bundesrecht kosten-
los im Internet zur Verfügung. Es soll daher gebeten werden, zu prüfen, ob die 
Aushangpflicht von Bundesvorschriften gestrichen werden kann oder ob es 
künftig zumindest ausreichend ist, wenn das Bundesministerium der Justiz und 
das Bundesamt für Justiz über die aushangpflichtigen Gesetze informieren. 


28. Zum Gesetzentwurf allgemein 


Der Bundesrat fordert, sich bei der Definition des persönlichen Anwendungs-


bereichs in Gesetzen im Bereich des Arbeits- und Sozialrechts oder bei Berüh-


rung dieser Rechtsgebiete an den hergebrachten Beschäftigtenbegriffen zu  


orientieren (zum Beispiel „Arbeitnehmer“, „arbeitnehmerähnlichen Person“, 


„Beschäftigter“) und nicht zusätzliche Rechtsfiguren zu schaffen oder aus  


anderen Bereichen zu übernehmen (zum Beispiel „Plattformbeschäftigter“). Es 


wird ferner gebeten, auch beim Abschluss von völkerrechtlichen oder europa-


rechtlichen Regelungen auf die Einhaltung der jeweils bestehenden Begrifflich-


keiten hinzuwirken. 


Begründung: 


Der Arbeitnehmerbegriff ist der „Schlüssel zum Arbeitsrecht“. An ihn knüpfen 
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die Schutznormen des Arbeitsrechts an. Die europäische und deutsche Recht-
sprechung hat diesen Begriff und die Kriterien seiner Bestimmung jahrzehnte-
lang geprägt und sinnvolle und praktikable Lösungen zur Abgrenzung von  
anderen Betätigungsformen geschaffen (insbesondere die Abgrenzung zum 
Selbstständigen). Die Kriterien sind zudem in § 611a BGB gesetzlich festge-
schrieben. 


Ähnliches gilt für den Begriff der Beschäftigung beziehungsweise der Beschäf-
tigten im Sozialversicherungsrecht. Auch hier existieren langjährige Praxis und 
große Kompetenz in der Bestimmung des persönlichen Anwendungsbereichs 
der sozialversicherungsrechtlichen Normen.  


Dies macht die Bestimmung – für die es stets auf eine Wertung aller Umstände 
des Einzelfalles ankommt – für alle Beteiligten, im Rahmen des Möglichen, 
vorhersehbar.  


Es sollte auf allen Rechtssetzungsebenen vermieden werden, neue Begriffe zur 
Bestimmung des persönlichen Anwendungsbereichs der Normen des Arbeits- 
und Sozialrechts einzuführen (zum Beispiel „Plattformbeschäftigte“, wie dies 
in der vorgesehenen EU-Richtlinie zur Plattformökonomie angelegt ist). Solche 
Neuschaffungen von Begriffen erschweren die Abgrenzung zu den bestehen-
den Begriffen und führen zu unnötiger Bürokratie. 


29. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet, im weiteren Gesetzgebungsverfahren zu prüfen, ob büro-


kratische Mehrfachbelastungen von Unternehmen dadurch abgebaut werden 


können, dass zum einen das Handelsrecht und zum anderen das Sozialrecht 


stärker mit dem Steuerrecht harmonisiert werden. Berührungspunkte zwischen 


Handels- und Steuerrecht gibt es im Bereich der Bilanzierung; zwischen Sozial- 


und Steuerrecht gibt es Berührungspunkte bei der Erhebung der Sozialversiche-


rungsbeiträge und der Lohnsteuer. Divergierende Regelungen an diesen 


Schnittstellen mögen zum Teil gut begründet sein, jedoch ist der Bundesrat der 


Auffassung, dass voneinander abweichende Detailregelungen keinen unverhält-


nismäßigen bürokratischen Mehraufwand für Unternehmen zur Folge haben 


dürfen. 


Begründung: 


Im Handels- und Steuerbilanzrecht ist in den letzten Jahrzehnten der Grundsatz 
der Maßgeblichkeit der Handels- für die Steuerbilanz immer stärker durch-
brochen worden. Die Durchbrechungen sind teilweise gut begründet und sind 
für viele Unternehmen von Vorteil. Unternehmen und Wirtschaftsverbände be-
richten allerdings immer häufiger, dass einige Ausnahmeregelungen vom 
Grundsatz der Maßgeblichkeit unverhältnismäßigen bürokratischen Zusatz-
aufwand verursachen. Nach Ansicht des Bundesrates geben diese Rückmel-
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dungen aus den Reihen der Wirtschaft Anlass, zu prüfen, inwieweit der Grund-
satz der Maßgeblichkeit der Handels- für die Steuerbilanz wieder gestärkt wer-
den kann, um Unternehmen von unverhältnismäßigem bürokratischem Auf-
wand im Rahmen der Bilanzierung zu entlasten.  


Im Sozialrecht ist in § 17 Absatz 1 Satz 2 SGB IV geregelt, dass bei der Er-
hebung der Sozialversicherungsbeiträge eine möglichst weitgehende Überein-
stimmung mit den Regelungen des Steuerrechts sicherzustellen ist. Auch von 
dieser Zielbestimmung wird immer häufiger abgewichen. So werden zum Bei-
spiel Vermögensbeteiligungen gemäß § 19a Absatz 1 Satz 1 EStG im Sozial-
versicherungsrecht anders behandelt als im Steuerrecht (§ 1 Absatz 1 Satz 1 
Nummer 1 Sozialversicherungsentgeltverordnung). Dies führt zu erhöhtem Ab-
rechnungsaufwand. Nach Ansicht des Bundesrates ist daher auch zu prüfen, 
wie der Zielbestimmung des § 17 Absatz 1 Satz 2 SGB IV wieder stärker 
Rechnung getragen und eine größere Übereinstimmung zwischen sozial-
versicherungs- und steuerrechtlichen Regelungen erreicht werden kann, um 
den bürokratischen Aufwand von Unternehmen bei der Berechnung und Ab-
führung von Lohnsteuer und Sozialversicherungsbeiträgen zu reduzieren. 


30. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet, im weiteren Gesetzgebungsverfahren dafür Sorge zu  


tragen, dass eine tragfähige Lösung für die rechtssichere Änderung von Allge-


meinen Vertragsbedingungen bei Dauerschuldverhältnissen geschaffen wird. 


Begründung: 


Im April 2021 hat der Bundesgerichtshof die bis dahin gebräuchliche Praxis 
bei AGB-Änderungen, die Dauerschuldverhältnisse betreffen, von einer Zu-
stimmungsfiktion auszugehen, für unzulässig erklärt. Das hat die Implementie-
rung eines rechtssicheren AGB-Änderungsmechanismus notwendig gemacht. 
Insbesondere im Bankgeschäft ist die Verankerung eines zweckmäßigen AGB-
Änderungsmechanismus per Zustimmungsfiktion von größter Bedeutung und 
Dringlichkeit. Die infolge des Urteils des Bundesgerichtshofs von April 2021 
notwendig gewordene Praxis, bei jeder AGB-Änderung die explizite Zustim-
mung des Vertragspartners einzuholen, führt bei Banken zu einem äußerst  
hohen bürokratischen Aufwand. Im äußersten Fall kann sich eine Bank sogar 
gezwungen sehen, ein Girokonto einseitig zu kündigen, was für den betrof-
fenen Verbraucher schwerwiegende Konsequenzen haben kann. Der Bundesrat 
hat im September 2023 eine zweckdienliche Lösung vorgeschlagen (BR-
Drucksache 362/23 (Beschluss)), die von der Bundesregierung mit der Begrün-
dung abgelehnt wurde, dass eine allgemeine Lösung für alle Dauerschuldver-
hältnisse, also nicht nur im Bankgeschäft, gesucht werde. Zwischenzeitlich hat 
eine Anhörung zu dem Thema im Bundestag stattgefunden und weitere  
Lösungsansätze liegen vor. Der Lösungsvorschlag der Bundesregierung für 
dieses im höchsten Maße drängende Problem, das Unternehmen und Verbrau-
cher gleichermaßen betrifft, steht aber nach wie vor aus. 
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31. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet die Bundesregierung, sich nach Antritt der neuen Kommis-


sion im Herbst 2024 mit Nachdruck dafür einzusetzen, dass die angekündigten 


Maßnahmen zum Bürokratieabbau auf EU-Ebene (unter anderem Einführung 


einer one-in-one-out-Regel, Reduzierung der Berichtspflichten für Unter-


nehmen um 25 Prozent) nicht nur angekündigt, sondern konsequent umgesetzt 


werden. 


32. Zum Gesetzentwurf allgemein 


a) Der Bundesrat bittet die Bundesregierung, sich auf europäischer Ebene für 


eine Harmonisierung und Vereinfachung der umfangreichen Nachhaltig-


keitsberichterstattungsanforderungen einzusetzen, um Doppelbelastungen 


der berichtspflichtigen Unternehmen zu vermeiden. 


b) Der Bundesrat stellt fest, dass nichtkapitalmarktorientierte kleine und mitt-


lere Unternehmen, die nicht berichtspflichtig sind, oftmals über Kaskaden-


Effekte indirekt von den Nachhaltigkeitsberichterstattungsanforderungen 


betroffen sind. Für sie gilt es, auf praxisgerechte, verhältnismäßige und um-


setzbare freiwillige Berichtsstandards für kleine und mittlere Unternehmen 


hinzuwirken. 


Begründung: 


Mit dem im Dezember 2019 verabschiedeten Green Deal hat sich die EU  
offiziell verpflichtet, Europa bis zum Jahr 2050 zum ersten klimaneutralen 
Kontinent zu machen. Hierzu wurden sektorspezifische und -unspezifische  
Ziele und Instrumente festgelegt, durch die eine nachhaltige Transformation 
angestoßen werden soll. Mit dem Sustainable Finance Action Plan soll die  
Finanzierung dieser Transformation sichergestellt werden, indem Kapital-
ströme in nachhaltige Investitionen gelenkt und die nachhaltige Finanzierung 
gestärkt werden soll. Neben der Einrichtung eines Klassifizierungssystems für 
nachhaltige Aktivitäten – der EU-Taxonomie – umfasst der Aktionsplan unter 
anderem gesetzliche Berichtspflichten, wie die Corporate Sustainability  
Reporting Directive (CSRD) und die Corporate Sustainability Due Diligence 
Directive (CSDDD), durch die Unternehmen verpflichtet sind, Umwelt-,  
Sozial- und Governance-Daten (ESG) offenzulegen. Mit den neuen Berichts-
pflichten haben sich sowohl die Anzahl der berichtspflichtigen Unternehmen in 
der EU als auch der Umfang der Berichtsanforderungen bedeutend erhöht. 


Allein durch die am 5. Januar 2023 in Kraft getretene CSRD wird die Anzahl 
der Unternehmen in der EU, die nachhaltigkeitsbezogene Informationen ver-
pflichtend zur Verfügung stellen müssen, schätzungsweise EU-weit von 11 600 
auf rund 50 000 steigen. Mit den European Sustainability Reporting Standards 
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(ESRS) hat die Kommission zudem erstmals klar definierte, verpflichtende 
Standards für die Nachhaltigkeitsberichterstattung von Unternehmen festge-
legt. 


Kleine und mittlere Unternehmen (KMU), die zunächst nicht in den Anwen-
dungsbereich der CSRD fallen, werden zukünftig zunehmend indirekt betrof-
fen sein, da die Berichterstattung auch die vor- und nachgelagerte Unter-
nehmenstätigkeit entlang der Liefer- und Wertschöpfungskette des berichts-
pflichtigen Unternehmens umfasst und diese die benötigten Informationen ent-
sprechend bei ihren Geschäftspartnern abfragen (sogenannter Kaskaden-/ 
Trickle-Down-Effekt). Viele KMU verfügen jedoch nicht über die notwen-
digen finanziellen und personellen Ressourcen, um ein breit angelegtes Nach-
haltigkeits-Controlling darzustellen. Auch sind in vielen Unternehmen die  
internen Prozesse, Systeme und Strukturen bislang nicht auf die steigenden  
Anforderungen vorbereitet. Gleichzeitig ist der Markt um Fachkräfte aus dem 
Bereich des Nachhaltigkeitsmanagements nahezu leergefegt. 


Die sich derzeit auf EU-Ebene in Erarbeitung und voraussichtlich ab  
Januar 2024 im Konsultationsverfahren befindlichen freiwilligen Berichterstat-
tungsstandards für KMU sind ein wichtiger Baustein, um eine einheitliche  
Berichtsmöglichkeit für KMU zu schaffen und den Trickle-Down-Effekt ein-
zuschränken. Auch wenn dieser KMU-Standard rechtlich freiwillig sein wird, 
ist davon auszugehen, dass er für die Berichterstattung von KMU – und damit 
auch für deren regulatorische Belastung – faktisch maßgebliche Bedeutung er-
langen wird. 


Die zunehmenden Berichts- und Nachweispflichten im Bereich der Nach-
haltigkeitsberichterstattung bedeuten sowohl für direkt betroffene als auch für 
indirekt betroffene Unternehmen einen erheblichen zusätzlichen Aufwand in 
der Datenerfassung und Datenbereitstellung und führen zu einer weiter  
steigenden Bürokratiebelastung. Dies steht im Widerspruch zu der Ankün-
digung der Kommission vom März 2023, die Berichtspflichten in der EU um 
25 Prozent zu reduzieren. Darüber hinaus fehlt es an Synergien zwischen den 
Instrumenten. So können beispielsweise die Anforderungen der CSRD und der 
CSDDD im Bereich der Liefer- und Wertschöpfungsketten zu einer Doppel-
belastung für berichtspflichtige Unternehmen führen. 


33. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet die Bundesregierung, den Prozess der Überarbeitung der 


KMU-Definition auf EU-Ebene zur Entlastung insbesondere mittelständischer 


Unternehmen eng zu begleiten und zu unterstützen. 


Der EU-Schwellenwert für die KMU-Definition hat seit 20 Jahren keinen Infla-


tionsausgleich erfahren. In der Folge ergibt sich damit eine schleichende Ent-


wertung der Schwellenwerte und eine daraus resultierende Erweiterung der 


Zahl der Unternehmen, die von mehr Bürokratieanforderungen und weniger 


Fördermöglichkeiten betroffen sind. 
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In ihrem KMU-Entlastungspaket 2023/535 hat die Europäische Kommission 


erklärt, dass sie die Anforderungen von Unternehmen, die die Schwellenwerte 


der KMU-Definition überschreiten, berücksichtigen wird. Dazu soll die Erarbei-


tung einer harmonisierten Definition für kleine Mid Caps gehören.  


Aus Sicht des Bundesrates ist eine Überarbeitung der KMU-Definition vor al-


lem zur Entlastung mittelständischer Unternehmen von Bürokratieaufwand von 


erheblicher Bedeutung.  


34. Zum Gesetzentwurf allgemein 


Der Bundesrat bittet zu prüfen, ob und inwieweit Vereinfachungen und Verein-


heitlichungen der arbeits- und sozialrechtlichen Schwellenwerte zu Be-


triebsgrößen angemessen und interessensgerecht sind.  


Das Arbeits- und Sozialrecht enthält zahlreiche an die Betriebsgröße angelehnte 


Schwellenwerte (Kleinbetriebsregelungen), die sich in Höhe und Berechnung 


(zum Beispiel Berücksichtigung von Teilzeitkräften und Auszubildenden) zum 


Teil deutlich unterscheiden. Diese Uneinheitlichkeit kann insbesondere mittel-


ständische Betriebe vor große Herausforderungen stellen. Eine Vereinfachung 


und Harmonisierung der Schwellenwerte trägt dazu bei, die Rechtssicherheit zu 


erhöhen und die Betriebe zu entlasten. 


35. Zum Gesetzentwurf allgemein 


Die Belastung von Unternehmen und Bürger durch Bürokratie wird durch Ge-


setze, Verordnungen wie auch Verwaltungsanweisungen verursacht. Mit dem 


vorliegenden Gesetzentwurf werden einige Gesetze mit dem Ziel einer substan-


ziellen Entlastung von Bürokratiekosten geändert. Auch Verordnungen sollten 


insoweit in den Fokus gerückt werden. Ein Beispiel mit konkretem aktuellen 


Handlungsbedarf sieht der Bundesrat bei der Bagatellgrenze in § 7 Absatz 2 


Satz 1 der Mitteilungsverordnung. Er fordert die Bundesregierung auf, diese 


von 1 500 Euro auf 3 000 Euro zu erhöhen. 


Begründung:  


Die Bagatellgrenze des § 7 Absatz 2 Satz 1 der Mitteilungsverordnung (MV) 
dient dazu, sowohl die mitteilungspflichtigen Stellen als auch die Finanzver-
waltung von Mitteilungen über Kleinbeträge zu entlasten. 


Auf Seiten der mitteilungspflichtigen Stellen sind für jede ab dem 
1. Januar 2025 zu meldende Zahlung zunächst eine Vielzahl von Daten von 
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den Zahlungsempfängern zu erheben, insbesondere die Steuer-Identifikations-
nummer bzw. die Steuernummer, die teilweise speziell dafür zunächst bean-
tragt werden müssen. Dies stellt für die mitteilungspflichtige Stelle, gegebe-
nenfalls aber auch für den Zahlungsempfänger einen erheblichen bürokrati-
schen Aufwand dar. Dazu kommt der Arbeitsaufwand für die Übermittlung, die 
Information des Zahlungsempfängers und – auf Seiten der Finanzverwaltung – 
die Überprüfung der Mitteilung. 


Der mit der Mitteilung verbundene Aufwand besteht unabhängig von der Höhe 
der Zahlung. Umgekehrt steigt jedoch der Nutzen einer Mitteilung mit der Hö-
he. Je höher eine Zahlung, desto wichtiger ist es, deren Besteuerung sicherzu-
stellen, je niedriger die Zahlung, desto geringer ist deren steuerliche Bedeu-
tung. 


Aus diesem Grund soll die Bagatellgrenze dafür sorgen, dass nur diejenigen 
Zahlungen gemeldet werden müssen, bei denen der Aufwand noch in einem 
vertretbaren Verhältnis zu dem damit verbundenen Nutzen steht.  


Dieses Verhältnis ist derzeit jedoch nicht gewahrt. Die mitteilungspflichtigen 
Stellen sind regelmäßig bereits stark ausgelastet. Gleiches gilt für die Finanz-
verwaltung, die erhebliche Kapazitäten aufwenden muss, um die Flut an Mit-
teilungen umfassend auszuwerten. 


Dabei ist auch die Inflation zu bedenken. Im Zeitpunkt der Schaffung der 
Norm im Jahr 1993 betrug die Bagatellgrenze 3 000 DM. Seitdem wurde diese 
– bis auf die Umstellung auf 1 500 Euro – nicht verändert. Schon alleine auf-
grund der Preissteigerung der letzten 30 Jahre erscheint eine deutliche Anhe-
bung der Bagatellgrenze angezeigt. 


Eine Verdopplung der Bagatellgrenze auf 3 000 Euro wäre eine einfache Maß-
nahme, um Bürger und Verwaltung von einem unverhältnismäßigen Bürokra-
tieaufwand zu entlasten. 
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Seite 2  I. Einleitung 


1 Veranstaltungen im Bereich der Kunst und Kultur, aber auch auf dem Gebiet der Wissenschaft, 
der Bildung, des Sports oder der Unterhaltung werden zunehmend nicht nur in Präsenz, sondern 
auch über das Internet oder ein ähnliches elektronisches Netz angeboten. Dabei sind die 
Angebotsformen vielfältig. Teilweise werden Live-Veranstaltungen parallel in Echtzeit digital 
übertragen, teilweise ersetzt die Live-Übertragung die persönliche Teilnahme vor Ort sogar 
vollständig und vielfach werden Live-Mitschnitte oder vorproduzierte Aufzeichnungen 
entsprechender Veranstaltungen (wie beispielsweise Konzerte, aber auch Unterrichts- oder 
Fitnesskurse) digital zum Auf- und Abruf via Streaming oder Download zur Verfügung gestellt. 
Neben der Frage nach dem Leistungsort ist in diesen Fällen auch zu klären, inwieweit 
Steuerbefreiungen oder Steuerermäßigungen anwendbar sind. Dies betrifft vor allem 
Veranstaltungen auf dem Gebiet der Kunst und Kultur (Streaming von Konzerten, Orchester- 
oder Theateraufführungen), bei welchen eine Befreiung nach § 4 Nummer 20 UStG bzw. eine 
Ermäßigung nach § 12 Absatz 2 Nummer 7 Buchstabe a UStG in Betracht kommen kann, aber 
vermehrt auch Bildungs- und Gesundheitsdienstleistungen, bei welchen ebenfalls eine 
Steuerbefreiung möglich ist. 


2 Unter Bezugnahme auf die Erörterungen mit den obersten Finanzbehörden der Länder gilt für 
Online-Veranstaltungsdienstleistungen im B2C-Bereich, insbesondere auch auf dem Gebiet der 
Kunst und Kultur, Folgendes: 


II. Vorproduzierte Inhalte 


3 Bei der Bereitstellung einer (auch vorproduzierten) Aufzeichnung einer Veranstaltung durch 
einen Unternehmer (Veranstalter) in digitaler Form, die durch den Empfänger individuell zu 
einem späteren festen oder frei wählbaren Zeitpunkt abgerufen werden kann und ausschließlich 
über das Internet oder ein ähnliches elektronisches Netz übertragen wird, handelt es sich um 
eine auf elektronischem Weg erbrachte sonstige Leistung im Sinne des § 3a Absatz 5 Satz 2 
Nummer 3 UStG. Die Bereitstellung der Aufzeichnung, die Gewährung des Zugangs hierzu 
und die Möglichkeit des Abrufs per Download bzw. per Streaming erfolgt im Wesentlichen 
automatisiert über das Internet und nur mit minimaler menschlicher Beteiligung (vgl. 
Abschnitt 3a.12 UStAE). Der Ort dieser auf elektronischem Wege erbrachten sonstigen 
Leistung bestimmt sich nach § 3a Absatz 5 Satz 1 UStG, wenn der Leistungsempfänger ein 
Nichtunternehmer ist (siehe Abschnitt 3a.1 Absatz 1 UStAE). 


4 Demgegenüber stellt die Verbreitung und Weiterverbreitung von bereitgestellten 
vorproduzierten Inhalten im Internet keine auf elektronischem Weg erbrachte sonstige 
Leistung, sondern eine Rundfunk- bzw. Fernsehdienstleistung dar, wenn diese Inhalte 
zeitgleich durch einen Rundfunk- oder Fernsehsender übertragen werden (Artikel 7 Absatz 3 
i. V. m Artikel 6b Absatz 1 und Absatz 2 Buchstabe b MwStVO). Der Ort dieser Rundfunk- 
und Fernsehdienstleistung im Sinne des § 3a Absatz 5 Satz 2 Nummer 2 UStG bestimmt sich, 
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UStAE), ebenfalls nach § 3a Absatz 5 Satz 1 UStG. 


5 Für diese auf elektronischem Weg erbrachten Dienstleistungen oder Rundfunk- bzw. 
Fernsehdienstleistungen kommt weder die Steuerbefreiung nach § 4 Nummer 20 UStG in 
Betracht, noch ist die Anwendung eines ermäßigten Steuersatzes zulässig. Die Ermäßigung 
nach § 12 Absatz 2 Nummer 14 UStG ist nicht einschlägig, da Veröffentlichungen, die 
vollständig oder im Wesentlichen aus Videoinhalten oder hörbarer Musik bestehen, hiervon 
ausgenommen sind. 


III. Live-Streaming 


6 Bei der Bereitstellung eines Live-Streaming-Angebotes einer Veranstaltung durch einen 
Unternehmer (Veranstalter), das parallel zu bzw. anstelle der „Vor-Ort“-Veranstaltung und in 
Echtzeit erfolgt, handelt es sich nicht um eine auf elektronischem Weg erbrachte Dienstleistung, 
da die Veranstaltung als maßgebliche Leistung mit mehr als nur einer minimalen menschlichen 
Beteiligung erbracht wird und ihrer Art nach nicht im Wesentlichen automatisiert erfolgt. Es 
liegt eine sonstige Leistung im Sinne des § 3a Absatz 3 Nummer 3 Buchstabe a UStG vor. Wird 
diese Leistung an Nichtunternehmer (siehe Abschnitt 3a.1 Absatz 1 UStAE) erbracht, gilt als 
Leistungsort der Ort, an dem der Leistungsempfänger seinen Wohnsitz, seinen gewöhnlichen 
Aufenthaltsort oder seinen Sitz hat. 


7 Im Gegensatz zur digitalen Bereitstellung von aufgezeichneten Inhalten (siehe Tz. II) ist für 
Live-Streaming-Angebote von Veranstaltungen die Steuerbefreiung nach § 4 Nummer 20 
Buchstabe a und b UStG anwendbar, sofern die Umsätze von einer nach dieser Vorschrift 
begünstigten Einrichtung erbracht werden. Maßgeblich für diese Beurteilung ist die Interaktion 
mit dem Publikum, die neben verschiedenen Bekundungen wie Beifall, Zugabe etc. (ggf. auch 
über Button-Funktionen oder soziale Netzwerke) aber auch im bloßen Zuhören bestehen kann 
und ausschließlich in Echtzeit stattfindet.  


8 Sofern die Umsätze nicht von einer nach § 4 Nummer 20 UStG begünstigten Einrichtung 
erbracht werden, kommt für den Verkauf einer digitalen Eintrittsberechtigung zu einem Live-
Streaming-Angebot die Steuersatzermäßigung nach § 12 Absatz 2 Nummer 7 Buchstabe a 
UStG in Betracht. 


IV. Dienstleistungskommission 


9 Gerade im Bereich der Musikveranstaltungen (Konzerte, Orchesteraufführungen u. A.) kommt 
es vor, dass deren digitale Bereitstellung (als Live-Stream oder als Aufzeichnung) auch über 
externe Veranstaltungsportale oder andere Dritte erfolgt. 


10 In diesem Fall ist zu prüfen, ob eine Dienstleistungskommission im Sinne des § 3 Absatz 11 
oder Absatz 11a UStG vorliegt.  
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sonstigen Leistung (Bereitstellung von Live-Streaming-Angeboten oder Aufzeichnungen) 
eingeschaltet wird und dieser im eigenen Namen, jedoch für fremde Rechnung handelt (§ 3 
Absatz 11 UStG) oder ein Unternehmer in die Erbringung der sonstigen Leistung 
(Bereitstellung von Live-Streaming-Angeboten oder Aufzeichnungen) eingeschaltet wird, die 
über ein Telekommunikationsnetz, eine Schnittstelle oder ein Portal erbracht wird (§ 3 
Absatz 11a UStG).  


11 Erfolgt das Live-Streaming-Angebot im Rahmen einer Dienstleistungskommission nach § 3 
Absatz 11 oder Absatz 11a UStG, sind die leistungsbezogenen Merkmale der Steuerbefreiung 
oder -ermäßigung auf die an den Auftragnehmer erbrachte und die von ihm ausgeführte 
Leistung anzuwenden (Abschnitt 3.15 Absatz 2 Satz 1 UStAE). Besorgt ein Unternehmer für 
Dritte Leistungen, für die die Befreiungsvorschrift des § 4 Nummer 20 Buchstabe a UStG zur 
Anwendung kommt, sind auch die Besorgungsleistungen an die Abnehmer nach § 4 
Nummer 20 Buchstabe a UStG steuerbefreit. Personenbezogene Merkmale der an der 
Leistungskette Beteiligten sind weiterhin für jede Leistung innerhalb einer 
Dienstleistungskommission gesondert in die umsatzsteuerrechtliche Beurteilung einzubeziehen 
(Abschnitt 3.15 Absatz 3 Satz 1 und 3 UStAE). 


V. Leistungsumfang und Bemessungsgrundlage bei Leistungskombinationen 


12 Ob es sich bei der neben der Bereitstellung eines Live-Streams (mit und ohne 
Interaktionsmöglichkeit) angebotenen weiteren Leistung in Form einer Aufzeichnung, die zu 
einem späteren, vom Nutzer gewählten Zeitpunkt abgerufen werden kann (siehe Tz. II), um 
eine selbständige, getrennt zu beurteilende Leistung oder – zusammen mit der Bereitstellung 
des Live-Streams – um eine einheitliche Leistung handelt, ist nach den allgemeinen Regelungen 
zur Einheitlichkeit der Leistung (vgl. Abschnitt 3.10 Absatz 2 und Absatz 3 UStAE) zu 
beurteilen. Danach ist das Wesen des fraglichen Umsatzes zu ermitteln, um festzustellen, ob 
der Unternehmer dem Leistungsempfänger gegenüber mehrere selbständige Hauptleistungen 
oder eine einheitliche Leistung erbringt. Nach der Rechtsprechung ist dabei auf die Sicht des 
Durchschnittsverbrauchers abzustellen. Entscheidend ist der wirtschaftliche Gehalt der 
erbrachten Leistungen. In der Regel ist jede Leistung als selbständige Leistung zu betrachten. 
Zur Abgrenzung gelten folgende Grundsätze: 


 
a) Einheitliche Leistung eigener Art 


Bei der kombinierten Bereitstellung eines Live-Streams (mit und ohne Interaktionsmöglichkeit) 
und einer Aufzeichnung, die zu einem späteren, vom Nutzer gewählten Zeitpunkt abgerufen 
werden kann, handelt sich um eine Leistung eigener Art, die insgesamt dem allgemeinen 
Steuersatz unterliegt. Eine Aufteilung des Entgelts kommt nicht in Betracht. 
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Wird dagegen neben der Bereitstellung eines Live-Streams (mit und ohne 
Interaktionsmöglichkeit) gegen Zahlung eines gesonderten Entgelts oder aber eines Aufpreises 
zusätzlich die Aufzeichnung, die zu einem späteren, vom Nutzer gewählten Zeitpunkt 
abgerufen werden kann, angeboten, liegen zwei selbständige Leistungen vor, die getrennt zu 
beurteilen sind. Denn aus der Sicht eines Durchschnittsverbrauchers ist die Bereitstellung des 
Live-Streams weder untrennbar mit der Aufzeichnung verbunden, noch stellt sie ein Mittel dar, 
um diese unter optimalen Bedingungen in Anspruch nehmen zu können. Vielmehr behalten 
beide Leistungen für den Leistungsempfänger – auch bei Entrichtung eines einheitlichen 
Gesamtentgelts – jeweils ihren eigenständigen Charakter und treten nicht hinter einer 
komplexen Gesamtleistung zurück. 


Liegen selbständige Hauptleistungen vor, die unterschiedlich zu besteuern sind, und wird für 
diese ein einheitliches Nutzungsentgelt erhoben, so ist das Entgelt auf die einzelnen Leistungen 
aufzuteilen (Abschnitt 10.1 Absatz 11 UStAE).  


Sofern der Abruf einer Aufzeichnung nur durch Zahlung eines Aufschlags auf das ohnehin zu 
entrichtende Entgelt möglich ist, können die Beträge den Leistungen eindeutig zugeordnet 
werden, so dass es keiner Aufteilung bedarf. 


VI. Anwendung auf weitere Online-Dienstleistungsangebote 


13 Die vorgenannten Ausführungen sind auch auf andere Online-Dienstleistungsangebote, zum 
Beispiel im Bildungsbereich und im Gesundheitsbereich anwendbar. Den obigen Ausführungen 
entsprechend sind die unmittelbar dem Schul- und Bildungszweck dienenden Leistungen unter 
den weiteren Voraussetzungen des § 4 Nummer 21 und Nummer 22 UStG dann 
umsatzsteuerfrei, wenn die Unterrichtsleistung im Rahmen eines Live-Streaming-Angebots 
interaktiv erbracht wird. Auch Online-Sprechstunden per Video-Stream mit einem direkten 
Austausch zwischen dem Patienten und dem Arzt sind unter den weiteren Voraussetzungen des 
§ 4 Nummer 14 UStG als Heilbehandlungsleistungen umsatzsteuerfrei.  


VII. Änderungen des Umsatzsteuer-Anwendungserlasses 


14 Der Umsatzsteuer-Anwendungserlass (UStAE) vom 1. Oktober 2010, BStBl I S. 846, der 
zuletzt durch das BMF-Schreiben vom 05.03.2024 - III C 3 - S 7327/21/10004 :002 
(2024/0053891), BStBl I S. 434, geändert worden ist, wird wie folgt geändert:  


1. Abschnitt 3.10 Abs. 6 wird wie folgt geändert: 
 


a) In Nummer 19 wird der abschließende Punkt durch ein Semikolon ersetzt. 
 


b) Nach Nummer 19 wird folgende Nummer 20 angefügt: 
 


„20. zur Aufteilung eines Gesamtentgelts für die Bereitstellung eines Live-
Streams (mit und ohne Interaktionsmöglichkeit) und einer Aufzeichnung, die 
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vgl. BMF-Schreiben vom XX.XX.202X, BStBl I S. XXX.“ 
 
2. In Abschnitt 3a.6 wird nach Absatz 2a folgender Absatz 2b eingefügt: 
 


„(2b)  1Zu den unter § 3a Abs. 3 Nr. 3 Buchstabe a UStG fallenden sonstigen 
Leistungen gehört auch die Bereitstellung eines Live-Streams einer Veranstaltung, 
der parallel zur bzw. anstelle der „Vor-Ort“-Veranstaltung und ausschließlich in 
Echtzeit angeboten wird. 2Die Leistung gilt als dort erbracht, wo der 
Leistungsempfänger seinen Wohnsitz, seinen gewöhnlichen Aufenthalt oder seinen 
Sitz hat. 3Die Bereitstellung einer Aufzeichnung einer Veranstaltung in digitaler 
Form, die durch den Leistungsempfänger individuell zu einem späteren festen oder 
frei wählbaren Zeitpunkt abgerufen werden kann und ausschließlich über das 
Internet oder ein ähnliches elektronisches Netz übertragen wird, stellt hingegen eine 
auf elektronischem Weg erbrachte sonstige Leistung nach § 3a Abs. 5 Satz 2 Nr. 3 
UStG dar (vgl. Abschnitt 3a.12 Abs. 3 Nr. 8). 4Hinsichtlich einer möglichen 
Steuerbefreiung vgl. Abschnitt 4.14.1 Abs. 4 Satz 3, Abschnitt 4.20.1 Abs. 1 Satz 7, 
Abschnitt 4.20.2 Abs. 3, Abschnitt 4.21.2 Abs. 2 Sätze 8 und 9 und 
Abschnitt 4.22.1 Abs. 2 Satz 2; hinsichtlich einer möglichen Steuerermäßigung vgl. 
Abschnitt 12.5 Abs. 6.“ 


 
3. Abschnitt 4.14.1 Abs. 4 Satz 3 wird wie folgt gefasst: 
 


„3Dies gilt unabhängig davon, um welche konkrete heilberufliche Leistung es sich handelt 
(Untersuchung, Attest, Gutachten usw.), für wen sie erbracht wird (Patient, Gericht, 
Sozialversicherung o. a.), wer sie erbringt (freiberuflicher oder angestellter Arzt, 
Heilpraktiker, Physiotherapeut oder Unternehmer, der ähnliche heilberufliche Tätigkeiten 
ausübt, bzw. Krankenhäuser, Kliniken usw.) und in welcher Form sie erbracht wird 
(persönliches, telefonisches oder digitales Beratungsgespräch zwischen Patient und 
Arzt; vgl. BFH-Urteil vom 23.09.2020 – XI R 6/20 (XI R 19/15), BStBl II 2023, 
S. 415).“ 


 
4. In Abschnitt 4.20.1 Abs. 1 werden nach Satz 6 folgende Sätze 7 und 8 angefügt: 
 


„7Von der Befreiungsvorschrift erfasst ist auch die Bereitstellung von Live-
Streaming-Angeboten an einen Leistungsempfänger, die parallel zu bzw. anstelle der 
„Vor-Ort“-Veranstaltung und in Echtzeit erfolgen. 8Dagegen sind Streaming-
Angebote aufgezeichneter Veranstaltungen von der Steuerbefreiung ausgeschlossen.“ 


 
5. In Abschnitt 4.20.2 wird nach Absatz 2 folgender Absatz 3 angefügt: 
 


„(3)  Zur umsatzsteuerlichen Behandlung der Bereitstellung von Streaming-
Angeboten wird auf Abschnitt 4.20.1 Abs. 1 Sätze 7 und 8 hingewiesen.“ 


 
6. In Abschnitt 4.21.2 Abs. 2 werden nach Satz 7 folgende Sätze 8 und 9 angefügt: 
 


„8Die Unterrichtsleistungen können auch parallel zu bzw. anstelle der „Vor-Ort“-
Veranstaltung als interaktiver Live-Stream in Echtzeit angeboten werden. 9Dagegen 
sind bloße Streaming-Angebote eines aufgezeichneten Unterrichts oder 
Onlineübungen und Onlineklausuren mit automatisiert generierter Rückmeldung, 
wie sie zum Beispiel mit Lern-Apps oder auf Lernplattformen bereitgestellt werden, 
von der Steuerbefreiung ausgeschlossen.“ 
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7. Abschnitt 4.22.1 Abs. 2 wird wie folgt geändert: 
 


a) Der bisherige Satz wird neuer Satz 1. 
 
b) Nach Satz 1 wird folgender Satz 2 angefügt: 


 
„2Soweit diese online erbracht werden, gilt Abschnitt 4.21.2 Abs. 2 Sätze 8 und 9 
entsprechend.“ 


 
8. Abschnitt 12.5 wird wie folgt geändert: 
 


a) Absatz 2 wird wie folgt geändert: 
 


aa) Sätze 1 und 2 werden wie folgt gefasst: 
 


„1Die Steuerermäßigung erstreckt sich auf den Verkauf von 
Eintrittsberechtigungen für die Veranstaltung von Theatervorführungen und 
Konzerten. 2Begünstigt ist nur der Verkauf von Eintrittsberechtigungen; die 
Ermäßigung erstreckt sich nicht auf andere Leistungen der Veranstalter 
oder die Vermittlung des Verkaufs von Eintrittsberechtigungen.“ 


 
bb) Satz 9 wird wie folgt gefasst: 


 
„9Begünstigt ist auch der Verkauf von Eintrittsberechtigungen für die 
Veranstaltung von Mischformen zwischen Theatervorführung und Konzert (vgl. 
BFH-Urteil vom 26.04.1995 – XI R 20/94, a. a. O.).“ 


 
b) Absatz 3 Satz 1 wird wie folgt gefasst: 


 
„1Der ausübende Künstler hat nicht zu unterscheiden, ob seine Leistung im Rahmen 
einer nicht begünstigten Tanzveranstaltung oder eines begünstigten Konzertes 
dargeboten wird, es sei denn, er wird selbst als Verkäufer der 
Eintrittsberechtigungen tätig.“ 


 
c) Nach Absatz 5 wird folgender Absatz 6 eingefügt:  


 
„(6)  Die Steuerermäßigung erstreckt sich auf den Verkauf einer digitalen 


Eintrittsberechtigung für ein Live-Streaming-Angebot, welches in Echtzeit 
parallel zu bzw. anstelle der „Vor-Ort“-Veranstaltung erfolgt, sofern die 
Leistung nicht nach § 4 Nr. 20 UStG steuerfrei ist (vgl. Abschnitt 4.20.1 Sätze 7 
und 8 sowie Abschnitt 4.20.2 Abs. 3).“ 


 
d) Der bisherige Absatz 6 wird neuer Absatz 7. 


 
 







 
Seite 8  Anwendungsregelungen 
15 Die Grundsätze dieses Schreibens sind in allen offenen Fällen anzuwenden. 


 


16 Für Leistungen, die vor dem 1. Juli 2024 bewirkt werden, wird es nicht beanstandet, wenn die 
Beteiligten im Hinblick auf den Leistungsort, die Umsatzsteuerbefreiungen nach § 4 
Nummer 14, 20, 21 und 22 Buchstabe a UStG bzw. den ermäßigten Umsatzsteuersatz nach § 12 
Absatz 2 Nummer 7 Buchstabe a UStG übereinstimmend von anderen Grundsätzen 
ausgegangen sind. 
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Urteil vom 14. März 2024, IV R 20/21
§ 18 Abs. 3 UmwStG erfasst nicht sogenanntes neu gebildetes Betriebsvermögen


ECLI:DE:BFH:2024:U.140324.IVR20.21.0


BFH IV. Senat


UmwStG 2006 § 18 Abs 3 S 1 Halbs 2, UmwStG 2006 § 18 Abs 3 S 2, EStG § 15 Abs 1 S 1 Nr 2 Alt 2, UmwStG 1995 § 18
Abs 4


vorgehend Finanzgericht Mecklenburg-Vorpommern , 11. August 2021, Az: 2 K 194/17


Leitsätze


1. § 18 Abs. 3 Satz 1 des Umwandlungssteuergesetzes (UmwStG) gilt auch im Fall des (identitätswahrenden)
Formwechsels einer Kapitalgesellschaft in eine Personengesellschaft.


2. Wird Betriebsvermögen erst im Zuge der formwechselnden Umwandlung einer Kapitalgesellschaft in eine
Personengesellschaft oder danach gebildet, unterfallen die stillen Reserven in den Wirtschaftsgütern des neu gebildeten
Betriebsvermögens nicht § 18 Abs. 3 Satz 1 und 2 UmwStG.


Tenor


Die Revision des Beklagten gegen das Urteil des Finanzgerichts Mecklenburg-Vorpommern vom 11.08.2021 - 2 K 194/17
wird als unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat der Beklagte zu tragen.


Tatbestand


I.


 


Streitig ist die Anwendung des § 18 Abs. 3 des Umwandlungssteuergesetzes (UmwStG) in seiner aktuellen Fassung
im Fall des Formwechsels einer GmbH in eine GmbH & Co. KG.


1


Die Klägerin und Revisionsbeklagte (Klägerin) ist eine Steuerberatungsgesellschaft in der Rechtsform der GmbH &
Co. KG, die aus der formwechselnden Umwandlung der A-GmbH hervorgegangen ist. Sie erzielt Einkünfte aus
Gewerbebetrieb und ermittelt ihren Gewinn nach § 5 Abs. 1 i.V.m. § 4 Abs. 1 des Einkommensteuergesetzes (EStG).


2


Alleiniger Gesellschafter und Geschäftsführer der A-GmbH war B. Dieser überließ der A-GmbH ein bebautes
Grundstück in A-Stadt (Mecklenburg-Vorpommern) gegen Entgelt zur Nutzung (als Zweigniederlassung). Nach
übereinstimmender Auffassung der Beteiligten bestand eine sogenannte Betriebsaufspaltung.


3


Am 27.05.2010 beschloss die Gesellschafterversammlung der A-GmbH die formwechselnde Umwandlung der
Gesellschaft in eine GmbH & Co. KG. Dazu übertrug B zunächst einen Teilgeschäftsanteil an der A-GmbH in Höhe
von 1.000 € auf die B-GmbH, deren alleiniger Gesellschafter und Geschäftsführer ebenfalls B war. Die B-GmbH
wurde persönlich haftende Gesellschafterin der Klägerin. B wurde mit einer Kommanditeinlage von 25.000 €
Kommanditist der Klägerin. Die Eintragung der Klägerin im Handelsregister erfolgte am xx.08.2010. Das Grundstück
des B wurde seit dem 01.01.2010 als Sonderbetriebsvermögen bei der Klägerin behandelt.


4


Mit notariellem Vertrag vom yy.04.2011 veräußerte B seinen Kommanditanteil an der Klägerin mit Wirkung zum
02.01.2011 zum Kaufpreis von … € an H. Zugleich trat B seine Geschäftsanteile an der B-GmbH zum Kaufpreis von


5
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… € an H ab. Mit notariellem Vertrag vom selben Tag verkaufte B zudem das Grundstück in A-Stadt mit Wirkung
zum 02.01.2011 zum Kaufpreis von … € an H.


In ihrer Gewerbesteuererklärung für das Streitjahr 2011 erklärte die Klägerin einen Gewinn aus der Veräußerung
des Kommanditanteils des B in Höhe von … €. Aus einer Anlage zur Gewinnermittlung per 31.12.2011 ("Vermietung
Besitzunternehmen"/Sonderbilanz) ergab sich ein (zusätzlicher) Veräußerungsgewinn in Höhe von … €, der
gewerbesteuerrechtlich nicht erfasst wurde. Der Beklagte und Revisionskläger (Finanzamt ‑‑FA‑‑) setzte den
Gewerbesteuermessbetrag mit ‑‑unter dem Vorbehalt der Nachprüfung stehendem‑‑ Bescheid vom 19.02.2013
erklärungsgemäß fest.


6


Im Anschluss an eine steuerliche Außenprüfung ging das FA davon aus, dass der aus der Grundstücksveräußerung
erzielte Gewinn in Höhe von … € ebenfalls gemäß § 18 Abs. 3 UmwStG der Gewerbesteuer zu unterwerfen sei; die
Vorschrift gelte auch für stille Reserven im Sonderbetriebsvermögen, das im Zuge des Formwechsels entstanden
sei. Vor diesem Hintergrund erließ das FA am 30.04.2015 einen nach § 164 Abs. 2 der Abgabenordnung geänderten
Gewerbesteuermessbescheid für 2011. Der dagegen gerichtete Einspruch der Klägerin blieb ohne Erfolg
(Einspruchsentscheidung vom 08.05.2017).


7


Auf die nachfolgende Klage hob das Finanzgericht (FG) den Gewerbesteuermessbescheid für 2011 vom 30.04.2015
in Gestalt der Einspruchsentscheidung vom 08.05.2017 mit Urteil vom 11.08.2021 (antragsgemäß) insoweit auf, als
ein Steuermessbetrag von mehr als … € festgesetzt wurde. Das FA habe sich zu Unrecht auf § 18 Abs. 3 Satz 1 und 2
UmwStG berufen.


8


Nach der Rechtsprechung des Bundesfinanzhofs (BFH) sei für § 18 Abs. 3 UmwStG nicht auf die im Zeitpunkt der
Umwandlung im Betriebsvermögen der Kapitalgesellschaft vorhandenen stillen Reserven abzustellen, sondern auf
die beim übernehmenden Rechtsträger im Zeitpunkt der Veräußerung vorhandenen Wirtschaftsgüter und stillen
Reserven. Danach wäre der streitige Veräußerungsgewinn in die Gewerbebesteuerung einzubeziehen. Die
formwechselnde Umwandlung der Klägerin stelle einen Vorgang im Sinne des § 18 Abs. 3 Satz 1 Halbsatz 1
UmwStG dar. Sie sei mit einem Vermögensübergang im Sinne des § 18 Abs. 3 UmwStG verbunden.


9


Indes lägen die tatbestandlichen Voraussetzungen des § 18 Abs. 3 Satz 1 Halbsatz 2 UmwStG nicht vor. Bei der
Klägerin handele es sich nicht um eine "übernehmende Personengesellschaft" im Sinne der Norm, da es beim
identitätswahrenden Formwechsel (§§ 190 ff. des Umwandlungsgesetzes ‑‑UmwG‑‑) keinen aufnehmenden
Rechtsträger gebe. Auch aus der Gesetzesbegründung zur Neufassung des § 18 Abs. 3 UmwStG durch das
Jahressteuergesetz 2008 vom 20.12.2007 (BGBl I 2007, 3150) ergebe sich nicht, dass der vorliegende Fall habe
erfasst werden sollen. Die Norm stelle eine Reaktion auf die Rechtsprechung des BFH dar, der zufolge § 18 Abs. 4
UmwStG a.F. nur das Vermögen des in seiner Rechtsform geänderten Rechtsträgers ‑‑das heißt der
Kapitalgesellschaft‑‑ erfasst habe (BFH-Urteile vom 20.11.2006 - VIII R 47/05, BFHE 216, 103, BStBl II 2008, 69 und
vom 20.11.2006 - VIII R 45/05, BFH/NV 2007, 793). Mit der ergänzten Regelung in § 18 Abs. 3 Satz 1 UmwStG habe
der Gesetzgeber sicherstellen wollen, dass künftig der gesamte Auflösungs- und Veräußerungsgewinn auch
insoweit der Gewerbesteuer unterliege, als er auf Betriebsvermögen des aufnehmenden Rechtsträgers entfalle
(BTDrucks 16/6739, S. 23). Einen solchen gebe es hier aber nicht. Der Streitfall werde von der Neuregelung nicht
erfasst.


10


Damit bleibe es bei der einschränkenden Rechtsprechung des BFH zu § 18 Abs. 4 UmwStG a.F. und der
Besteuerungszugriff sei auf den Veräußerungsgewinn beschränkt, der auf das Vermögen des formgewechselten
Rechtsträgers (A-GmbH) entfalle. Die Einbeziehung des Sonderbetriebsvermögens komme nicht in Betracht. Das
Grundstück sei zuvor auch nicht gewerbesteuerlich verstrickt gewesen, so dass eine Umgehung nicht im Raum
stehe.


11


Dagegen richtet sich die Revision des FA, mit der eine Verletzung materiellen Bundesrechts (§ 18 Abs. 3 UmwStG)
gerügt wird.


12


Das FA beantragt,
das Urteil des FG Mecklenburg-Vorpommern vom 11.08.2021 - 2 K 194/17 aufzuheben und die Klage abzuweisen.


13


Die Klägerin beantragt,
die Revision zurückzuweisen.


14


Seite 2 von 7







Entscheidungsgründe


II.


Die Revision ist unbegründet und daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung ‑‑FGO‑‑). Das FG
ist zu Recht davon ausgegangen, dass der Gewinn aus der Veräußerung des zum Sonderbetriebsvermögen der im
Wege des Formwechsels aus der A-GmbH hervorgegangenen Klägerin (dazu 1.) gehörenden Grundbesitzes nicht
unter § 18 Abs. 3 Satz 1 und 2 UmwStG fällt (dazu 2.).


15


1. Die Klägerin ist zum 31.12.2009 aus einer formwechselnden Umwandlung der A-GmbH in eine GmbH & Co. KG
nach §§ 190 ff. UmwG hervorgegangen. Der Formwechsel konnte gemäß § 9 i.V.m. §§ 3 ff. UmwStG zu Buchwerten
durchgeführt werden. Dies gilt gemäß § 18 Abs. 1 Satz 1 UmwStG auch für die Ermittlung des Gewerbeertrags. Dies
ist zwischen den Beteiligten nicht streitig und bedarf keiner weiteren Erläuterung.


16


2. Das FG hat den Gewinn aus der Veräußerung des Grundbesitzes zu Recht nicht nach § 18 Abs. 3 Satz 1 und 2
UmwStG der Gewerbesteuer unterworfen.


17


a) Gewerbeertrag ist der nach den Vorschriften des Einkommensteuergesetzes oder des Körperschaftsteuergesetzes
zu ermittelnde Gewinn aus dem Gewerbebetrieb, der bei der Ermittlung des Einkommens für den dem
Erhebungszeitraum (§ 14 des Gewerbesteuergesetzes ‑‑GewStG‑‑) entsprechenden Veranlagungszeitraum zu
berücksichtigen ist, vermehrt und vermindert um die in den §§ 8 und 9 GewStG bezeichneten Beträge (§ 7 Satz 1
GewStG). Zum Gewerbeertrag (des übernehmenden Rechtsträgers) gehören auch Veräußerungsgewinne im Sinne
der gewerbesteuerrechtlichen Sonderregelung in § 18 Abs. 3 UmwStG (BFH-Urteil vom 26.03.2015 - IV R 3/12,
BFHE 249, 233, BStBl II 2016, 553, Rz 12, zu § 18 Abs. 4 UmwStG 1995).


18


aa) Wird der Betrieb der Personengesellschaft oder der natürlichen Person beim Vermögensübergang auf eine
Personengesellschaft oder auf eine natürliche Person beziehungsweise beim Formwechsel in eine
Personengesellschaft innerhalb von fünf Jahren nach der Umwandlung aufgegeben oder veräußert, unterliegt ein
Aufgabe- oder Veräußerungsgewinn nach § 18 Abs. 3 Satz 1 UmwStG der Gewerbesteuer, auch soweit er auf das
Betriebsvermögen entfällt, das bereits vor der Umwandlung im Betrieb der übernehmenden Personengesellschaft
oder der natürlichen Person vorhanden war. § 18 Abs. 3 Satz 1 UmwStG gilt entsprechend, soweit ein Teilbetrieb
oder ein Anteil an der Personengesellschaft aufgegeben oder veräußert wird (§ 18 Abs. 3 Satz 2 UmwStG). Mit
Letzterem ist der Mitunternehmeranteil gemeint (vgl. auch Bernhagen/Pung in Dötsch/Pung/Möhlenbrock
‑‑D/P/M‑‑, Die Körperschaftsteuer, § 18 UmwStG Rz 69; Trossen in Rödder/Herlinghaus/van Lishaut, UmwStG,
3. Aufl., § 18 Rz 85), der auch das Sonderbetriebsvermögen umfasst.


19


aaa) Zu § 18 Abs. 4 UmwStG 1995 hat der BFH mehrfach ausgeführt, dass der Gesetzgeber mit dem
Umwandlungssteuergesetz 1995 einerseits das Ziel einer möglichst steuerneutralen Umwandlung der Körperschaft
(Kapitalgesellschaft) in eine Personengesellschaft verfolgt und hierbei durch das Recht zur Buchwertfortführung
(§§ 3, 4 UmwStG 1995) sowie die Freistellung des Übernahmegewinns (§ 18 Abs. 2 i.V.m. § 4 Abs. 4, § 5 Abs. 2
UmwStG 1995) von jeglicher gewerbesteuerlichen Belastung der Umwandlung abgesehen habe. Andererseits habe
er jedoch den Grundsatz unberührt gelassen, nach dem Betriebsveräußerungsgewinne zwar bei der
Kapitalgesellschaft (vgl. § 2 Abs. 2 Satz 1 GewStG), hingegen grundsätzlich nicht bei der Personengesellschaft der
Gewerbesteuer unterlägen. Hierauf aufbauend wolle § 18 Abs. 4 UmwStG 1995 als gegenüber den §§ 2 und 7
GewStG subsidiärer Ausnahmetatbestand innerhalb seiner tatbestandlichen Grenzen (unter anderem Fünf-Jahres-
Frist) verhindern, dass die Gewerbesteuerpflicht der Kapitalgesellschaft dadurch unterlaufen werde, dass der Betrieb
erst nach vollzogener Umwandlung von der Personengesellschaft veräußert oder aufgegeben und der hierbei
erzielte Gewinn entsprechend den dargelegten allgemeinen Grundsätzen der Gewerbesteuer entzogen werde (vgl.
nur BFH-Urteil vom 26.03.2015 - IV R 3/12, BFHE 249, 233, BStBl II 2016, 553, Rz 14, m.w.N.).


20


Der Gesetzgeber habe sich mit dem Zugriff auf den innerhalb der Fünf-Jahres-Frist des § 18 Abs. 4 UmwStG 1995
erzielten Veräußerungs- oder Aufgabegewinn von der Vorstellung einer fortdauernden gewerbesteuerlichen
Verstrickung des Vermögens der umgewandelten Kapitalgesellschaft leiten lassen, indem unter den
Voraussetzungen dieser ‑‑typisierenden‑‑ Vorschrift nicht die im Zeitpunkt der Umwandlung im Betriebsvermögen
der Kapitalgesellschaft ruhenden (historischen) stillen Reserven, sondern die aktuellen, im Zeitpunkt der Aufgabe
beziehungsweise Veräußerung beim übernehmenden Rechtsträger vorhandenen stillen Reserven der
Gewerbesteuer unterworfen würden. Dementsprechend sei der BFH für die Rechtslage bis zur Neufassung des § 18
Abs. 3 UmwStG (als Nachfolgevorschrift des § 18 Abs. 4 UmwStG 1995) durch das Jahressteuergesetz 2008 davon
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ausgegangen, dass nach § 18 Abs. 4 UmwStG 1995 nicht auch diejenigen stillen Reserven der Gewerbesteuer
unterworfen würden, die in den Buchwertansätzen solchen Betriebsvermögens ruhten, welches bereits vor der
Umwandlung im Betrieb des aufnehmenden Rechtsträgers vorhanden gewesen sei (BFH-Urteile vom 16.11.2005 -
X R 6/04, BFHE 211, 518, BStBl II 2008, 62 und vom 20.11.2006 - VIII R 47/05, BFHE 216, 103, BStBl II 2008, 69; vgl.
auch BFH-Urteil vom 26.03.2015 - IV R 3/12, BFHE 249, 233, BStBl II 2016, 553, Rz 15).


bbb) Diese Erwägungen gelten auch für § 18 Abs. 3 UmwStG in seiner aktuellen Fassung, der im Streitfall zur
Anwendung gelangt (§ 27 Abs. 1 Satz 1 UmwStG). Der teleologische Hintergrund des § 18 Abs. 3 UmwStG entspricht
dem des § 18 Abs. 4 UmwStG 1995. Der Regelungsinhalt des § 18 Abs. 3 Satz 1 Halbsatz 1 UmwStG ist unverändert
geblieben.


22


bb) Der auf das Jahressteuergesetz 2008 zurückzuführende § 18 Abs. 3 Satz 1 Halbsatz 2 UmwStG stellt eine
Reaktion des Gesetzgebers auf die vorgenannte BFH-Rechtsprechung dar. Danach unterliegt der Teil des
Veräußerungsgewinns, der auf das Vermögen entfällt, das der aufnehmenden Personengesellschaft bereits vor der
Umwandlung gehörte, nicht nach § 18 Abs. 4 UmwStG 1995 (§ 18 Abs. 3 UmwStG) der Gewerbesteuer. Mit der
Ergänzung des § 18 Abs. 3 UmwStG wollte der Gesetzgeber sicherstellen, dass der gesamte Auflösungs- oder
Veräußerungsgewinn auch insoweit der Gewerbesteuer unterliegt, als er auf Betriebsvermögen des aufnehmenden
Rechtsträgers entfällt (BTDrucks 16/6739, S. 23). Die Norm ist erstmals auf Umwandlungen anzuwenden, bei denen
die Anmeldung zur Eintragung in das für die Wirksamkeit der Umwandlung maßgebende öffentliche Register nach
dem 31.12.2007 erfolgt (§ 27 Abs. 7 UmwStG). Sie gelangt damit auch im Streitfall zur Anwendung.


23


cc) § 18 Abs. 3 Satz 1 UmwStG gilt auch im Fall des (identitätswahrenden) Formwechsels einer Kapitalgesellschaft
in eine Personengesellschaft (ebenso Levedag in UmwStG-eKommentar, § 18 Rz 50; Weiss, Deutsches Steuerrecht
kurzgefaßt 2022, 121). Entgegen der Auffassung der Vorinstanz fehlt es auch nicht an einer "übernehmenden
Personengesellschaft" im Sinne des § 18 Abs. 3 Satz 1 Halbsatz 2 UmwStG. Denn das Umwandlungssteuerrecht
fingiert im Fall des (heterogenen) Formwechsels einen Vermögensübergang von der Kapitalgesellschaft auf die
Personengesellschaft beziehungsweise vice versa (vgl. § 9, § 25 UmwStG). Dementsprechend hat der BFH schon zu
§ 18 Abs. 4 UmwStG 1995 entschieden, dass auch die formwechselnde Umwandlung einer Kapitalgesellschaft in
eine Personengesellschaft ‑‑im Gegensatz zum Zivilrecht- mit einem Vermögensübergang verbunden ist
beziehungsweise eine Umwandlung im Sinne der Norm darstellt (BFH-Urteile vom 20.11.2006 - VIII R 45/05,
BFH/NV 2007, 793; vom 28.04.2016 - IV R 6/13, BFHE 253, 398, BStBl II 2016, 725, Rz 12). Für Zwecke des § 18
Abs. 3 UmwStG gilt nichts anderes.


24


b) In Anwendung dieser Rechtsgrundsätze hat die Vorinstanz § 18 Abs. 3 Satz 1 und 2 UmwStG (jedenfalls im
Ergebnis) zu Recht nicht auf den Gewinn aus der Veräußerung des Grundbesitzes zur Anwendung gebracht.


25


aa) Der Tatbestand des § 18 Abs. 3 Satz 2 i.V.m. Satz 1 UmwStG ist im Streitfall erfüllt, soweit B seinen
Kommanditanteil veräußert hat. Dies ist zwischen den Beteiligten nicht streitig. Der Formwechsel einer
Kapitalgesellschaft in eine Personengesellschaft unterfällt § 18 Abs. 3 UmwStG. Zudem hat B seinen
Mitunternehmeranteil innerhalb der Frist von fünf Jahren nach der Umwandlung veräußert. Soweit die Vorinstanz
§ 18 Abs. 3 Satz 1 (Halbsatz 2) UmwStG bereits deshalb für nicht einschlägig gehalten hat, weil es im Fall des
identitätswahrenden Formwechsels an einer "übernehmenden Personengesellschaft" fehle, ist dem ‑‑wie
dargelegt‑‑ nicht zu folgen.


26


bb) Allerdings unterliegt der Veräußerungsgewinn nur insoweit der Gewerbesteuer nach § 18 Abs. 3 Satz 1 und 2
UmwStG, als er den veräußerten Kommanditanteil betrifft. Hingegen wird der auf den zum
Sonderbetriebsvermögen I (§ 15 Abs. 1 Satz 1 Nr. 2 Alternative 2 EStG, dazu zuletzt BFH-Urteil vom 27.07.2023 -
IV R 10/20, Rz 30) gehörenden Grundbesitz entfallende Veräußerungsgewinn nicht erfasst.


27


aaa) Der streitgegenständliche Grundbesitz stellt im Personenunternehmen "neu gebildetes Betriebsvermögen" ‑‑in
Gestalt von Sonderbetriebsvermögen‑‑ dar. Dabei handelt es sich um Betriebsvermögen, das erst im Zuge der
Umwandlung oder nach erfolgter Umwandlung von dem Personenunternehmen gebildet wurde (vgl. BFH-Urteile
vom 16.11.2005 - X R 6/04, BFHE 211, 518, BStBl II 2008, 62, unter II.2.d bb; vom 20.11.2006 - VIII R 47/05, BFHE
216, 103, BStBl II 2008, 69, unter II.3.a bb). Ob der Tatbestand des § 18 Abs. 3 Satz 1 und 2 UmwStG stille Reserven
in Wirtschaftsgütern des in diesem Sinne "neu gebildeten Betriebsvermögens" erfasst, wird nicht einheitlich
beantwortet. Insbesondere die Finanzverwaltung (Schreiben des Bundesministeriums der Finanzen vom 11.11.2011,
BStBl I 2011, 1314, Rz 18.09), aber auch das FG Münster (Urteil vom 09.06.2016 - 6 K 1314/15 G,F, Rz 50,
betreffend Gesamthandsvermögen, Revisionsverfahren IV R 46/16 durch Löschung in den Registern des BFH
erledigt) und Teile der Literatur (Trossen in Rödder/Herlinghaus/van Lishaut, UmwStG, 3. Aufl., § 18 Rz 77;
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Bernhagen/Pung in D/P/M, Die Körperschaftsteuer, § 18 UmwStG Rz 56; BeckOK UmwStG/Weggenmann, 27. Ed.
[01.01.2024], UmwStG § 18 Rz 402; Kraft, Internationales Steuerrecht 2012, 528, 530; G. Kraft in
Kraft/Edelmann/Bron, Umwandlungssteuergesetz, § 18 Rz 55; Schnitter in Frotscher/Drüen, KStG/GewStG/UmwStG,
§ 18 UmwStG Rz 126; wohl auch Bartelt in Eisgruber, UmwStG, 3. Aufl., § 18 Rz 115) bejahen dies. Hingegen lehnt
die Gegenauffassung die Anwendung des § 18 Abs. 3 Satz 1 UmwStG auf neu gebildetes Betriebsvermögen ab
(Levedag in UmwStG-eKommentar, § 18 Rz 50; Bohnhardt in Haritz/Menner/Bilitewski, UmwStG, 6. Aufl., § 18
Rz 178; Fuhrmann in Widmann/Mayer, Umwandlungsrecht, § 18 UmwStG Rz 269, 274; Neu/Hamacher, GmbH-
Rundschau 2012, 280, 288; wohl auch Kanzler, Finanz-Rundschau 2006, 424, 425; offenlassend Schmitt in
Schmitt/Hörtnagl, Umwandlungsgesetz, Umwandlungssteuergesetz, 10. Aufl., § 18 UmwStG Rz 37).


bbb) Nach Ansicht des Senats erfasst § 18 Abs. 3 Satz 1 und 2 UmwStG nicht stille Reserven in Wirtschaftsgütern in
"neu gebildetem Betriebsvermögen" des Personenunternehmens. Dies ergibt sich aus dem Sinn und Zweck der
Vorschrift.
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(1) Maßgebend für die Auslegung von Gesetzen ist der in der Norm zum Ausdruck kommende objektivierte Wille des
Gesetzgebers, wie er sich aus dem Wortlaut der Vorschrift und dem Sinnzusammenhang ergibt, in den sie
hineingestellt ist. Der Erfassung des objektiven Willens des Gesetzgebers dienen die anerkannten Methoden der
Gesetzesauslegung aus dem Wortlaut der Norm, der Systematik, ihrem Sinn und Zweck sowie aus den
Gesetzesmaterialien und der Entstehungsgeschichte, die einander nicht ausschließen, sondern sich gegenseitig
ergänzen. Unter ihnen hat keine einen unbedingten Vorrang vor einer anderen. Ausgangspunkt der Auslegung ist
der Wortlaut der Vorschrift. Er gibt allerdings nicht immer hinreichende Hinweise auf den Willen des Gesetzgebers.
Unter Umständen wird erst im Zusammenhang mit Sinn und Zweck des Gesetzes oder anderen
Auslegungsgesichtspunkten die im Wortlaut ausgedrückte, vom Gesetzgeber verfolgte Regelungskonzeption
deutlich, der sich das Gericht nicht entgegenstellen darf. Seine Aufgabe beschränkt sich darauf, die intendierte
Regelungskonzeption bezogen auf den konkreten Fall ‑‑auch unter gewandelten Bedingungen‑‑ möglichst
zuverlässig zur Geltung zu bringen. In keinem Fall darf richterliche Rechtsfindung das gesetzgeberische Ziel der
Norm in einem wesentlichen Punkt verfehlen oder verfälschen oder an die Stelle der Regelungskonzeption des
Gesetzgebers gar eine eigene treten lassen (vgl. Beschluss des Bundesverfassungsgerichts ‑‑BVerfG‑‑ vom
28.11.2023 - 2 BvL 8/13, Rz 118, m.w.N.).


30


(2) § 18 Abs. 3 Satz 1 und 2 UmwStG betrifft den Gewinn aus der (Aufgabe oder) Veräußerung des Betriebs der
Personengesellschaft (Mitunternehmerschaft) beziehungsweise eines Teilbetriebs oder eines Anteils an der
Personengesellschaft (Mitunternehmerschaft). Dazu gehört nach dem (offenen) Wortlaut der Norm auch der Gewinn,
der auf stille Reserven in "neu gebildetem Betriebsvermögen" der Mitunternehmerschaft entfällt. Das gilt
gleichermaßen für den Gewinn aus der Veräußerung des Grundbesitzes, der zum (im Zuge der Umwandlung "neu
gebildeten") Sonderbetriebsvermögen I des Mitunternehmers bei der übernehmenden Personengesellschaft gehört.


31


(3) Eine derartige Auslegung stünde allerdings in Widerspruch zu Sinn und Zweck des § 18 Abs. 3 Satz 1 und 2
UmwStG. Der Tatbestand ist daher teleologisch zu reduzieren (ebenso Levedag in UmwStG-eKommentar, § 18
Rz 50). Der Wortlaut der Norm lässt dies zu.


32


(a) § 18 Abs. 3 Satz 1 UmwStG soll verhindern, dass die Gewerbesteuerpflicht der Kapitalgesellschaft dadurch
unterlaufen wird, dass der Betrieb erst nach vollzogener Umwandlung von der Personengesellschaft veräußert oder
aufgegeben und der hierbei erzielte Gewinn der Gewerbesteuer entzogen wird. Ein derartiges Unterlaufen der
Gewerbesteuerpflicht ist im Fall von "neu gebildetem Betriebsvermögen" jedoch nicht zu besorgen. Denn dieses
Betriebsvermögen war nie Teil des übergegangenen Vermögens der Kapitalgesellschaft (sogenanntes statisches
Vermögen, vgl. BFH-Urteil vom 16.11.2005 - X R 6/04, BFHE 211, 518, BStBl II 2008, 62, unter II.2.d cc), sondern
immer nur Betriebsvermögen der Personengesellschaft. Die Aufgabe beziehungsweise Veräußerung des Betriebs
einer Personengesellschaft unterliegt aber, ebenso wie die Aufgabe beziehungsweise Veräußerung eines
Mitunternehmeranteils, dem Grunde nach nicht der Gewerbesteuer. Dementsprechend kann es hinsichtlich "neu
gebildeten Betriebsvermögens" durch die Umwandlung einer Kapitalgesellschaft in eine Personengesellschaft auch
nicht zu einer Statusverbesserung gekommen sein. Ein irgendwie gearteter Missbrauch ist nicht erkennbar (vgl.
Bohnhardt in Haritz/Menner/Bilitewski, UmwStG, 6. Aufl., § 18 Rz 178). Einen anderen Zweck als die Missbrauchs-
oder Umgehungsverhinderung verfolgt § 18 Abs. 3 UmwStG aber nicht (BVerfG, Nichtannahmebeschluss vom
06.11.2008 - 1 BvR 2360/07, Rz 10; Trossen in Rödder/Herlinghaus/van Lishaut, UmwStG, 3. Aufl., § 18 Rz 79).
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(b) Aus der § 18 Abs. 3 UmwStG zugrunde liegenden Regelungsidee einer fortdauernden gewerbesteuerrechtlichen
Verstrickung des Vermögens der umgewandelten Kapitalgesellschaft (BFH-Beschluss vom 09.01.2009 - IV B 27/08,
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BFHE 224, 115, BStBl II 2011, 393, unter II.1.d dd (1); BFH-Urteile vom 26.03.2015 - IV R 3/12, BFHE 249, 233, BStBl
II 2016, 553, Rz 12 und vom 28.04.2016 - IV R 6/13, BFHE 253, 398, BStBl II 2016, 725, Rz 15) ergibt sich nichts
anderes. Sie ist vorliegend nicht einschlägig, weil der Grundbesitz als "neu gebildetes Betriebsvermögen" ‑‑wie
dargelegt‑‑ nicht zum Vermögen der umgewandelten Kapitalgesellschaft (A-GmbH) gehörte. Dass er im Streitfall im
Rahmen der bestehenden Betriebsaufspaltung dem Besitzeinzelunternehmen des A zuzuordnen war, ist ohne
Bedeutung, da es sich ‑‑trotz sachlicher und personeller Verflechtung‑‑ um das Betriebsvermögen eines anderen
(von der Betriebsgesellschaft zu unterscheidenden) Gewerbebetriebs handelt (ebenso Levedag in UmwStG-
eKommentar, § 18 Rz 50).


(c) Eine derartige einschränkende Auslegung der Sonderregelung des § 18 Abs. 3 UmwStG wird zudem der
allgemeinen Zwecksetzung des Umwandlungssteuergesetzes gerecht. Danach sollen betriebswirtschaftlich
erwünschten und sinnvollen Unternehmensumstrukturierungen keine steuerlichen Hemmnisse "in den Weg gelegt"
werden (vgl. insbesondere im Zusammenhang mit § 18 Abs. 4 UmwStG 1995 BFH-Urteil vom 16.11.2005 - X R 6/04,
BFHE 211, 518, BStBl II 2008, 62, unter II.2.d bb). Dies betrifft auch Fälle wie den vorliegenden, in denen der Zweck
der Missbrauchsvermeidung eine Anwendung des § 18 Abs. 3 UmwStG nicht erfordert. Eine gleichwohl erfolgende
Erweiterung der Gewerbesteuerpflicht wäre nicht gerechtfertigt.
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(4) Die Systematik und die Entstehungsgeschichte des § 18 Abs. 3 UmwStG stehen dieser Auslegung nicht entgegen.36


(a) Für die Ansicht der Finanzverwaltung spricht nicht, dass der Gesetzgeber den ‑‑von der BFH-Rechtsprechung
reduzierten‑‑ Anwendungsbereich des § 18 Abs. 3 Satz 1 UmwStG mit der Gesetzesänderung im Rahmen des
Jahressteuergesetzes 2008 erweitern wollte. Denn die hier streitgegenständliche Fallkonstellation wird von § 18
Abs. 3 Satz 1 Halbsatz 2 UmwStG gerade nicht erfasst. Bei dem veräußerten Grundbesitz handelt es sich nicht um
Betriebsvermögen, das bereits vor der Umwandlung im Betrieb der übernehmenden Personengesellschaft
vorhanden war (ebenso Fuhrmann in Widmann/Mayer, Umwandlungsrecht, § 18 UmwStG Rz 267). Die Vorinstanz
hat zu Recht darauf hingewiesen, dass die Norm Umwandlungen zur Aufnahme adressiert.


37


Aus der Gesetzesänderung durch das Jahressteuergesetz 2008 kann auch nicht geschlossen werden, dass der
Gesetzgeber damit jedwedes Betriebsvermögen des übernehmenden Personenunternehmens, das im Zeitpunkt der
Aufgabe oder Veräußerung des (Teil-)Betriebs beziehungsweise Mitunternehmeranteils vorhanden ist, habe erfassen
wollen (so aber wohl Bartelt in Eisgruber, UmwStG, 3. Aufl., § 18 Rz 115). Denn dann hätte es aus Sicht des
Gesetzgebers nahegelegen, nicht nur auf die Rechtsprechung des BFH zu reagieren, die das vor der Umwandlung im
Betrieb des übernehmenden Personenunternehmens vorhandene Betriebsvermögen betraf, sondern § 18 Abs. 3
Satz 1 Halbsatz 2 UmwStG (überschießend) auf das gesamte Betriebsvermögen der (übernehmenden)
Personengesellschaft oder natürlichen Person zu erstrecken. Er hat sich aber auf ein reines
"Nichtanwendungsgesetz" beschränkt.
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(b) Ebenso wenig kann die Finanzverwaltung für sich in Anspruch nehmen, dass § 18 Abs. 3 UmwStG auf den
Aufgabe- beziehungsweise Veräußerungszeitpunkt abstellt und auch nach der Umwandlung gebildete stille
Reserven erfasst (so aber FG Münster, Urteil vom 09.06.2016 - 6 K 1314/15 G,F, Rz 50; Bernhagen/Pung in D/P/M,
Die Körperschaftsteuer, § 18 UmwStG Rz 56; BeckOK UmwStG/Weggenmann, 27. Ed. [01.01.2024], UmwStG § 18
Rz 402). Zwar werden in der Tat nicht die "historischen" stillen Reserven nachversteuert, sondern die im Zeitpunkt
der Aufgabe beziehungsweise Veräußerung beim übernehmenden Rechtsträger vorhandenen stillen Reserven (vgl.
nur BFH-Urteil vom 28.04.2016 - IV R 6/13, BFHE 253, 398, BStBl II 2016, 725, Rz 16). Das gilt indes nur für solches
Betriebsvermögen, das vom sachlichen Anwendungsbereich des § 18 Abs. 3 UmwStG umfasst ist. Sogenanntes "neu
gebildetes Betriebsvermögen" der übernehmenden Personengesellschaft wie im Streitfall das erst im Zuge der
Umwandlung entstandene Sonderbetriebsvermögen gehört nicht dazu.


39


ccc) Soweit der BFH die Einbeziehung stiller Reserven in "neu gebildetem Betriebsvermögen" der
Personengesellschaft beziehungsweise natürlichen Person im Urteil vom 16.11.2005 - X R 6/04 (BFHE 211, 518,
BStBl II 2008, 62, unter II.2.d bb) möglicherweise für gerechtfertigt gehalten hat ("und ggf. darüber hinaus auch das
nach der Verschmelzung im nunmehr einheitlichen (Gewerbe-)Betrieb des Personenunternehmens neu gebildete
Betriebsvermögen"), könnte der erkennende Senat dem nicht beitreten. Soweit der erkennende Senat selbst in dem
BFH-Urteil vom 16.12.2009 - IV R 22/08 (BFHE 227, 481, BStBl II 2010, 736) in einem obiter dictum ausgeführt hat,
dass der nach § 18 Abs. 4 UmwStG a.F. anzusetzende Aufgabe- oder Veräußerungsgewinn auch "die stillen Reserven
des von der Personengesellschaft im Anschluss an die Umwandlung neu gebildeten Vermögens" umfasse (unter
II.3.b bb bbb), hält er daran jedenfalls nicht mehr fest.
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3. Die Kostenentscheidung folgt aus § 135 Abs. 2 FGO.41
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Urteil vom 22. Februar 2024, III R 13/23
Umgekehrte Betriebsaufspaltung und erweiterte Kürzung nach § 9 Nr. 1 Satz 2 GewStG


ECLI:DE:BFH:2024:U.220224.IIIR13.23.0


BFH III. Senat


GewStG § 9 Nr 1 S 2, EStG § 15, GewStG VZ 2015


vorgehend FG München, 17. April 2023, Az: 7 K 434/19


Leitsätze


1. Aus einer sogenannten umgekehrten Betriebsaufspaltung kann wegen des Durchgriffsverbots eine originär
gewerbliche Tätigkeit der Besitzkapitalgesellschaft nicht abgeleitet werden.


2. Das Durchgriffsverbot gilt bei der Besteuerung einer Besitzkapitalgesellschaft auch im Fall der mittelbaren
Beteiligung der Betriebspersonengesellschaft an der Besitzkapitalgesellschaft über eine Kapitalgesellschaft (Abgrenzung
zu Urteil des Bundesfinanzhofs vom 16.09.2021 - IV R 7/18, BFHE 274, 218, BStBl II 2022, 767).


Tenor


Die Revision des Beklagten gegen das Urteil des Finanzgerichts München vom 17.04.2023 - 7 K 434/19 wird als
unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat der Beklagte zu tragen.


Tatbestand


I.


 


Streitig ist, ob die Klägerin und Revisionsbeklagte (Klägerin) im Jahr 2015 (Streitjahr) die erweiterte Kürzung nach
§ 9 Nr. 1 Satz 2 des Gewerbesteuergesetzes (GewStG) in Anspruch nehmen kann.


1


Die Klägerin ist eine Immobilienverwaltungsgesellschaft mbH. An ihrem Stammkapital waren im Streitjahr bis zum
04.11.2015 zu 47,62 % F und zu 52,38 % die Beteiligungsgesellschaft mbH mit Sitz in X (EB GmbH) beteiligt.
Alleinige Gesellschafterin der EB GmbH ist die F GmbH & Co. KG mit Sitz in X (F-KG), deren Kommanditkapital
vollständig von der F Holding GmbH mit Sitz in X (FH GmbH) gehalten wird. Alleingesellschafter der FH GmbH war
bis zum 04.11.2015 F. Komplementär der F-KG war die F Beteiligungsgesellschaft mbH. Die F-KG hält außerdem
100 % der Anteile an der A GmbH. Mit Wirkung zum 05.11.2015 übertrug F seine Anteile an der Klägerin sowie an
der FH GmbH im Wege der vorweggenommenen Erbfolge auf A.


2


Gegenstand des Unternehmens der Klägerin ist der Erwerb, das Halten und das Verwalten sowie das Veräußern von
Immobilien. Die Klägerin erbringt ihre Leistungen fast ausschließlich für verbundene Gesellschaften. In den Jahren
2013 und 2014 überließ sie der F-KG mietweise Teilflächen (1 740 m²) des Grundstücks in X. Dieser
Gebäudebereich wird von der Geschäftsführung und von zentralen Verwaltungseinheiten der F-KG genutzt. Ab 2015
wurden die beschriebenen Flächen über ein Zwischenmietverhältnis mit der A GmbH an die F-KG überlassen.


3


Die Klägerin wendete auf ihren Gewerbeertrag im Streitjahr die erweiterte Kürzung nach § 9 Nr. 1 Satz 2 GewStG
an. Nach einer Außenprüfung für die Erhebungszeiträume 2013 bis 2015 vertrat der Betriebsprüfer die Auffassung,
dass eine Betriebsaufspaltung zwischen der Klägerin und der F-KG vorläge und daher die Voraussetzungen für die
erweiterte Kürzung nicht gegeben seien. Der Beklagte und Revisionskläger (Finanzamt ‑‑FA‑‑) folgte den
Feststellungen und setzte mit Bescheid vom 23.01.2019 den Gewerbesteuermessbetrag für 2015 ‑‑ohne
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Entscheidungsgründe


II.


Berücksichtigung der erweiterten Kürzung‑‑ auf 257.215 € fest. Dagegen wendete sich die Klägerin mit ihrer
Sprungklage, der das FA zugestimmt hat.


Das Finanzgericht (FG) gab der Klage mit Urteil vom 17.04.2023 statt. Es änderte den Bescheid vom 23.01.2019
dahingehend, dass der Gewerbesteuermessbetrag für 2015 unter Berücksichtigung der erweiterten Kürzung nach
§ 9 Nr. 1 Satz 2 GewStG in Höhe von 7.349.009 € festgesetzt wird.


5


Mit der vom FG zugelassenen Revision rügt das FA die Verletzung materiellen Rechts.6


Das FA beantragt,
das Urteil des FG München vom 17.04.2023 - 7 K 434/19 aufzuheben und die Klage abzuweisen.


7


Die Klägerin beantragt,
die Revision zurückzuweisen.


8


Die Revision ist unbegründet und daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung ‑‑FGO‑‑). Das FG
hat zu Recht entschieden, dass die Inanspruchnahme der erweiterten Kürzung nach § 9 Nr. 1 Satz 2 GewStG nicht
wegen des Bestehens einer Betriebsaufspaltung ausgeschlossen ist.


9


1. Nach § 9 Nr. 1 Satz 1 GewStG wird die Summe des Gewinns und der Hinzurechnungen um 1,2 % des Einheitswerts
des zum Betriebsvermögen des Unternehmers gehörenden Grundbesitzes gekürzt (einfache Kürzung). An Stelle der
Kürzung nach Satz 1 tritt nach § 9 Nr. 1 Satz 2 GewStG auf Antrag bei Unternehmen, die ausschließlich eigenen
Grundbesitz oder neben eigenem Grundbesitz eigenes Kapitalvermögen verwalten und nutzen oder daneben
Wohnungsbauten betreuen oder Einfamilienhäuser, Zweifamilienhäuser oder Eigentumswohnungen errichten und
veräußern, die Kürzung um den Teil des Gewerbeertrags, der auf die Verwaltung und Nutzung des eigenen
Grundbesitzes entfällt (erweiterte Kürzung).


10


a) § 9 Nr. 1 Satz 2 GewStG will den nur kraft Rechtsform gewerbliche Einkünfte erzielenden Unternehmen die
erweiterte Kürzung gewähren, wenn sie ausschließlich eigenen Grundbesitz oder neben eigenem Grundbesitz
eigenes Kapitalvermögen verwalten und nutzen, ihre Tätigkeit insoweit also nicht über den Rahmen einer privaten
Vermögensverwaltung hinausgeht (Beschluss des Großen Senats des Bundesfinanzhofs ‑‑BFH‑‑ vom 25.09.2018 -
GrS 2/16, BFHE 263, 225, BStBl II 2019, 262, Rz 91). Zweck ist damit die Gleichbehandlung dieser Unternehmen mit
Steuerpflichtigen, die als Einzelunternehmer oder in der Rechtsform einer Personengesellschaft
Grundstücksverwaltung betreiben (BFH-Urteil vom 18.04.2000 - VIII R 68/98, BFHE 192, 100, BStBl II 2001, 359,
unter II.2., m.w.N.; Senatsbeschluss vom 01.06.2022 - III R 3/21, Höchstrichterliche Finanzrechtsprechung 2022,
1048, Rz 15).


11


Bei einer Betriebsaufspaltung ist der Zweck der sogenannten Besitzgesellschaft von vornherein nicht auf die
Vermögensverwaltung, sondern auf die Teilnahme am allgemeinen Wirtschaftsverkehr und die Partizipation an der
durch die Betriebsgesellschaft verwirklichten Wertschöpfung gerichtet. Die Überlassung eines Grundstücks im
Rahmen einer Betriebsaufspaltung wird deshalb als gewerbliche Tätigkeit beurteilt, die eine erweiterte Kürzung
ausschließt (ständige Rechtsprechung, grundlegend Beschluss des Großen Senats des BFH vom 08.11.1971 -
GrS 2/71, BFHE 103, 440, BStBl II 1972, 63, unter V.3.; vgl. z.B. auch BFH-Urteile vom 29.03.1973 - I R 174/72, BFHE
109, 456, BStBl II 1973, 686, unter 2.b; vom 22.02.2005 - VIII R 53/02, BFH/NV 2005, 1624, unter II.1.; vom
22.06.2016 - X R 54/14, BFHE 254, 354, BStBl II 2017, 529, Rz 21 und vom 20.05.2021 - IV R 31/19, BFHE 272, 367,
BStBl II 2021, 768, Rz 19).


12


Eine Betriebsaufspaltung setzt voraus, dass Besitzunternehmen und Betriebsunternehmen sachlich und personell
miteinander verflochten sind (ständige Rechtsprechung, vgl. z.B. Beschluss des Großen Senats des BFH vom
08.11.1971 - GrS 2/71, BFHE 103, 440, BStBl II 1972, 63, unter V.3.; BFH-Urteile vom 19.07.1994 - VIII R 75/93,
BFH/NV 1995, 597; vom 17.11.2020 - I R 72/16, BFHE 271, 390, BStBl II 2021, 484, Rz 18). Eine personelle
Verflechtung erfordert einen einheitlichen geschäftlichen Betätigungswillen sowohl im Besitz- als auch im
Betriebsunternehmen (BFH-Urteil vom 28.01.2015 - I R 20/14, BFH/NV 2015, 1109, Rz 13). Bei einem nicht in der
Rechtsform einer Kapitalgesellschaft organisierten Besitzunternehmen ist ein solcher anzunehmen, wenn die
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Person oder Personengruppe, die das Besitzunternehmen beherrscht, auch in dem Betriebsunternehmen ihren
Willen durchsetzen kann (vgl. Beschluss des Großen Senats des BFH vom 08.11.1971 - GrS 2/71, BFHE 103, 440,
BStBl II 1972, 63, unter V.4.; BFH-Urteile vom 28.05.2020 - IV R 4/17, BFHE 269, 149, BStBl II 2020, 710, Rz 24 und
vom 16.09.2021 - IV R 7/18, BFHE 274, 218, BStBl II 2022, 767, Rz 28). Ist eine Kapitalgesellschaft
Besitzunternehmen, kommt es darauf an, ob diese selbst ihren geschäftlichen Betätigungswillen in der
Betriebsgesellschaft durchsetzen kann (BFH-Urteil vom 28.01.2015 - I R 20/14, BFH/NV 2015, 1109, Rz 13). Ein
Rückgriff auf die hinter der Besitzkapitalgesellschaft stehenden Anteilseigner ist nicht zulässig (sogenanntes
Durchgriffsverbot, vgl. BFH-Urteile vom 01.08.1979 - I R 111/78, BFHE 129, 57, BStBl II 1980, 77, unter 1.c und vom
22.10.1986 - I R 180/82, BFHE 148, 272, BStBl II 1987, 117, unter 1.b; Senatsurteile vom 20.05.1988 - III R 86/83,
BFHE 153, 481, BStBl II 1988, 739, unter 3.b und vom 16.09.1994 - III R 45/92, BFHE 176, 98, BStBl II 1995, 75,
unter II.3.e aa (2)).


Ob die damit umschriebenen Voraussetzungen einer sachlichen und personellen Verflechtung vorliegen, ist nach
den Verhältnissen des einzelnen Falles zu entscheiden (z.B. BFH-Urteile vom 16.05.2013 - IV R 54/11, BFH/NV 2013,
1557, Rz 32 und vom 24.09.2015 - IV R 9/13, BFHE 251, 227, BStBl II 2016, 154, Rz 19).


14


b) Im Streitfall verwaltet die Klägerin Immobilien und übt damit keine originär gewerbliche Tätigkeit aus. Die
Tätigkeit der Klägerin ist insbesondere nicht unter dem Gesichtspunkt der Betriebsaufspaltung als originär
gewerblich anzusehen, da die erforderliche personelle Verflechtung nicht gegeben ist.


15


aa) Eine Betriebsaufspaltung zwischen einer Kapitalgesellschaft als Besitzgesellschaft und einem anderen
Unternehmen als Betriebsgesellschaft liegt nicht vor, wenn die Kapitalgesellschaft nicht zu mehr als 50 %
unmittelbar (BFH-Urteil vom 22.10.1986 - I R 180/82, BFHE 148, 272, BStBl II 1987, 117, 3. Leitsatz) oder mittelbar
(BFH-Urteil vom 28.01.2015 - I R 20/14, BFH/NV 2015, 1109, Rz 14; Senatsbeschluss vom 26.02.1998 - III B 170/94,
BFH/NV 1998, 1258, unter 2.) an dem anderen Unternehmen beteiligt ist. Der Besitzkapitalgesellschaft können
weder die von ihren Gesellschaftern gehaltenen Anteile an der Betriebsgesellschaft noch die mit diesem
Anteilsbesitz verbundene Beherrschungsfunktion zugerechnet werden. Eine derartige Zurechnung wäre ein
unzulässiger Durchgriff auf die hinter der Besitzkapitalgesellschaft stehenden Personen (BFH-Urteil vom
22.06.2016 - X R 54/14, BFHE 254, 354, BStBl II 2017, 529, Rz 25; Senatsbeschluss vom 26.02.1998 - III B 170/94,
BFH/NV 1998, 1258, unter 2.).


16


Das Durchgriffsverbot auf von dem oder den Gesellschafter(n) verwirklichte Tatbestände folgt aus dem Prinzip der
Trennung (Verselbständigung) der Kapitalgesellschaft von der Person oder dem Kreis ihrer Gesellschafter (vgl. Urteil
des Bundesverfassungsgerichts vom 24.01.1962 - 1 BvR 845/58, BVerfGE 13, 331, unter III.3), welches es nicht
zulässt, im Rahmen der Besteuerung der Besitzkapitalgesellschaft für die Frage, ob ein einheitlicher Geschäfts- und
Betätigungswille hinsichtlich der Tätigkeit der Betriebsgesellschaft besteht, auf die Anteilsinhaberschaft
beziehungsweise Einflussmöglichkeiten der Gesellschafter der Besitzkapitalgesellschaft abzustellen (vgl. BFH-
Urteile vom 01.08.1979 - I R 111/78, BFHE 129, 57, BStBl II 1980, 77, unter 1.c und vom 22.10.1986 - I R 180/82,
BFHE 148, 272, BStBl II 1987, 117, unter 1.b). Dieses Prinzip unterscheidet die Kapitalgesellschaften von den
Personengesellschaften, so dass eine Gleichbehandlung von Besitzkapitalgesellschaften und
Besitzpersonengesellschaften nicht geboten ist (vgl. BFH-Urteil vom 16.09.2021 - IV R 7/18, BFHE 274, 218, BStBl II
2022, 767, Rz 41).


17


Im Streitfall war die Klägerin (Besitz-GmbH) weder unmittelbar noch mittelbar zu mehr als 50 % an der F-KG als
Betriebsunternehmen beteiligt.


18


bb) Eine originär gewerbliche Tätigkeit der Klägerin ergibt sich im Streitfall auch nicht unter dem Gesichtspunkt des
Vorliegens einer sogenannten umgekehrten Betriebsaufspaltung.


19


(1) Bei einer sogenannten umgekehrten Betriebsaufspaltung wird nicht die Betriebsgesellschaft durch die
Besitzkapitalgesellschaft, sondern die Besitzkapitalgesellschaft durch die Betriebsgesellschaft beherrscht (vgl.
Senatsbeschluss vom 26.03.1993 - III S 42/92, BFHE 171, 164, BStBl II 1993, 723, unter II.2. c cc (1) (1.2));
Senatsurteil vom 16.09.1994 - III R 45/92, BFHE 176, 98, BStBl II 1995, 75, unter II.3.d; Güroff in Glanegger/Güroff,
GewStG, 11. Aufl., § 2 Rz 350).


20


Die Rechtsprechung hat das Vorliegen einer umgekehrten Betriebsaufspaltung herangezogen, um im
Zusammenhang mit Steuervergünstigungen und Investitionszulagen zu entscheiden, ob die Zugehörigkeits-,
Verbleibens- und Nutzungsvoraussetzungen in einer Betriebsstätte erfüllt sind (z.B. BFH-Urteil vom 29.11.2007 -
IV R 82/05, BFHE 220, 98, BStBl II 2008, 471, unter II.2.c; Senatsurteil vom 22.02.1996 - III R 91/93, BFHE 180, 293,
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BStBl II 1996, 428, unter II.1.c aa). Insoweit sah bereits die Verwaltung die personenbezogenen
Bindungsvoraussetzungen als erfüllt an, obwohl das Besitzunternehmen die Wirtschaftsgüter dem
Betriebsunternehmen zur Nutzung in dessen Betrieb oder Betriebsstätte überlassen hat (Schreiben des
Bundesministeriums der Finanzen vom 10.12.1985 - IV B 2 - InvZ 1200 - 6/85, IV B 2 - S 1900 - 25/85, BStBl I 1985,
683, unter III.5.). Die von der Finanzverwaltung und der Rechtsprechung zugelassene Übertragung von durch das
Betriebsunternehmen verwirklichten Merkmalen auf das Besitzunternehmen diente dabei dazu, einen Ausschluss
der Steuervergünstigung oder Investitionszulage in den Fällen zu vermeiden, in denen die Funktionen eines
normalerweise einheitlichen Betriebes auf zwei Rechtsträger und damit zwei Betriebe aufgeteilt sind (Senatsurteil
vom 20.05.1988 - III R 86/83, BFHE 153, 481, BStBl II 1988, 739, unter 3.a). Nicht dagegen wurde die umgekehrte
Betriebsaufspaltung herangezogen, um zu begründen, dass eine ausschließlich vermögensverwaltend tätige
Besitzkapitalgesellschaft originär gewerblich tätig ist.


(2) Aus einer sogenannten umgekehrten Betriebsaufspaltung kann wegen des Durchgriffsverbots eine originär
gewerbliche Tätigkeit der Besitzkapitalgesellschaft nicht abgeleitet werden (Neu/Hamacher, Der Konzern 2013,
583, 598 f.). Es schließt aus, bei der Besteuerung der Besitzkapitalgesellschaft (hier der Klägerin) auf die
Verhältnisse ihres Gesellschafters oder ihrer Gesellschafter (zunächst F, dann A zu 47,62 % und die EB GmbH zu
52,38 %) abzustellen.


22


Erst recht lässt sich aus der mittelbaren Beteiligung einer Betriebspersonengesellschaft über eine
Kapitalgesellschaft an der Besitzkapitalgesellschaft eine personelle Verflechtung nicht ableiten. Denn auch
insoweit läge ein Durchgriff auf die unmittelbaren und mittelbaren Gesellschafter der Besitzkapitalgesellschaft vor.


23


Damit weicht der Senat nicht von dem BFH-Urteil vom 16.09.2021 - IV R 7/18 (BFHE 274, 218, BStBl II 2022, 767)
ab, in dem der IV. Senat unter Änderung seiner bisherigen Rechtsprechung nunmehr davon ausgeht, dass auch eine
Beteiligung der an der Betriebsgesellschaft beteiligten Gesellschafter an einer Besitz-Personengesellschaft, die
lediglich mittelbar über eine Kapitalgesellschaft besteht, bei der Beurteilung einer personellen Verflechtung als
eine der Voraussetzungen einer Betriebsaufspaltung zu berücksichtigen ist. Anders als in dem der Entscheidung vom
16.09.2021 - IV R 7/18 (BFHE 274, 218, BStBl II 2022, 767) zugrunde liegenden Sachverhalt steht im Streitfall die
Besteuerung einer Besitzkapitalgesellschaft in Rede.


24


(3) Die erweiterte Kürzung ist nach diesen Grundsätzen im Hinblick auf das Durchgriffsverbot nicht ausgeschlossen,
auch wenn die EB GmbH mehrheitlich an der Klägerin beteiligt war und alleinige Gesellschafterin der EB GmbH die
das streitgegenständliche Grundstück nutzende F-KG (Betriebsgesellschaft) war.


25


2. Soweit das FG weiter entschieden hat, dass auch § 9 Nr. 1 Satz 5 Nr. 1 GewStG der Inanspruchnahme der
erweiterten Kürzung nicht entgegensteht, ist auch dies revisionsrechtlich nicht zu beanstanden.


26


3. Die Kostenentscheidung beruht auf § 135 Abs. 2 FGO.27
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Urteil vom 16. September 2021, IV R 7/18
Beherrschungsidentität bei mittelbarer Beteiligung über eine Kapitalgesellschaft an einer Besitz-Personengesellschaft


ECLI:DE:BFH:2021:U.160921.IVR7.18.0


BFH IV. Senat


GewStG § 9 Nr 1 S 2, GewStG § 9 Nr 1 S 5 Nr 1, EStG § 15 Abs 1 S 1 Nr 1, EStG § 15 Abs 2, EStG § 15 Abs 3 S 2 Nr 1,
GewStG VZ 2010 , GewStG VZ 2011 , GewStG VZ 2012


vorgehend Hessisches Finanzgericht , 23. Januar 2018, Az: 8 K 2233/15


Leitsätze


Auch eine Beteiligung der an der Betriebsgesellschaft beteiligten Gesellschafter an einer Besitz-Personengesellschaft, die
lediglich mittelbar über eine Kapitalgesellschaft besteht, ist bei der Beurteilung einer personellen Verflechtung als eine
der Voraussetzungen einer Betriebsaufspaltung zu berücksichtigen (Änderung der Rechtsprechung).


Tenor


Auf die Revision des Beklagten wird das Urteil des Hessischen Finanzgerichts vom 24.01.2018 - 8 K 2233/15 aufgehoben.


Die Klage wird abgewiesen.


Die Kosten des gesamten Verfahrens hat die Klägerin zu tragen.


Tatbestand


I.


 


Die Klägerin und Revisionsbeklagte (Klägerin), eine GmbH & Co. KG, vermietete mit Vertrag vom … 1998 die
"ehemalige …, Produktionshalle, Büroräume, Nebenräume" in X an die mit ihr über die H-GmbH verbundene
(spätere) M-GmbH & Co. KG (M-KG; damals noch GmbH), die die vermietete Immobilie neben weiteren Grundstücken
betrieblich nutzte. Das Mietverhältnis mit der M-KG bestand auch in den Streitjahren (2010 bis 2012) fort.


1


An der Klägerin waren bis zum Tod des als Kommanditist zu 50,7 % beteiligten A am … 2010 als weitere
Kommanditisten B zu 10 %, C zu 19,3 %, Y und D zu jeweils 10 % beteiligt sowie als Komplementärin ohne
Kapitalbeteiligung die BV-GmbH, deren alleiniger Gesellschafter ebenfalls der A war.


2


A und B waren gleichzeitig zu 90 % und 10 % Anteilseigner der H-GmbH, die alleinige Kommanditistin der M-KG
war. Komplementärin der M-KG war die V-GmbH, deren Anteilseignerin zu 100 % die H-GmbH war.


3


Nach dem Tod des A waren aufgrund eines mit Rückwirkung auf den … 2010 geschlossenen
Auseinandersetzungsvertrags vom … 2010 an der Klägerin als Kommanditisten B zu 50,42 %, C zu 29,44 % und D zu
20,14 % beteiligt; Komplementärin ohne Kapitalbeteiligung war weiterhin die BV-GmbH, an der an Stelle von A jetzt
B zu 60 % sowie C und D zu jeweils 20 % beteiligt waren.


4


Anteilseigner der H-GmbH, die weiterhin alleinige Kommanditistin der M-KG war, waren B zu 64 % sowie C und D zu
jeweils 18 %. Komplementärin der M-KG war weiterhin die V-GmbH, an der die H-GmbH unverändert zu 100 %
beteiligt war.


5


Die jeweiligen Satzungen der genannten GmbH enthielten auch in den Streitjahren die Regelung, dass für
Gesellschafterbeschlüsse, die den Gesellschaftsvertrag oder die Auflösung der Gesellschaft betreffen, 75 % aller
vorhandenen Stimmen erforderlich waren. Dies galt ebenfalls für Geschäfte, die der Zustimmung der
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Gesellschafterversammlung bedürfen. Im Übrigen reichte die Mehrheit der abgegebenen Stimmen. Die
Gesellschaftsverträge der Klägerin und der M-KG sahen keine besonderen Regelungen für Gesellschafterbeschlüsse
vor.


Die Beteiligungen der Kommanditisten der Klägerin an der H-GmbH wurden als deren Sonderbetriebsvermögen II
bei der Klägerin behandelt. In den Streitjahren erzielte die Klägerin, die von den Beteiligten als gewerblich geprägte
Personengesellschaft (§ 15 Abs. 3 Nr. 2 Satz 1 des Einkommensteuergesetzes in der in den Streitjahren gültigen
Fassung ‑‑EStG‑‑) behandelt wurde, ausschließlich Einnahmen aus der Vermietung des Grundstücks an die M-KG. In
ihren Gewerbesteuererklärungen für die Streitjahre machte die Klägerin zunächst nur Kürzungen i.S. von § 9 Nr. 1
Satz 1 des Gewerbesteuergesetzes in der in den Streitjahren geltenden Fassung (GewStG) geltend. Die Bescheide
über den Gewerbesteuermessbetrag für 2010 vom 08.06.2011, für 2011 vom 18.07.2012 und für 2012 vom
06.05.2013 ergingen erklärungsgemäß, aber unter dem Vorbehalt der Nachprüfung gemäß § 164 Abs. 1 der
Abgabenordnung (AO).


7


In der Zeit vom 19.12.2013 bis zum 25.02.2014 fand bei der Klägerin eine Außenprüfung statt. Obwohl die Klägerin
während der Außenprüfung die erweiterte Kürzung i.S. von § 9 Nr. 1 Satz 2 GewStG beantragt hatte, traf der Prüfer
zur Gewerbesteuer keine Feststellungen. Im Anschluss an die Außenprüfung hob der Beklagte und Revisionskläger
(das Finanzamt ‑‑FA‑‑) die in den Gewerbesteuermessbescheiden 2010 bis 2012 enthaltenen Vorbehalte der
Nachprüfung durch Bescheide vom 26.06.2014 auf.


8


Nachdem die Klägerin mit Schriftsatz vom 27.06.2014 unmittelbar beim FA die erweiterte Kürzung nach § 9 Nr. 1
Satz 2 GewStG beantragt und mit Schreiben vom 10.07.2014 ausdrücklich Einspruch gegen die Bescheide vom
26.06.2014 eingelegt hatte, lehnte das FA die Gewährung der erweiterten Kürzung mit Einspruchsentscheidung vom
06.11.2015 ab. Unter Verweis auf den Beschluss des Bundesfinanzhofs (BFH) vom 17.10.2002 - I R 24/01 (BFHE 200,
54, BStBl II 2003, 355) führte das FA aus, dass wegen der im Sonderbetriebsvermögen der Kommanditisten der
Klägerin gehaltenen Beteiligungen an der H-GmbH keine ausschließliche Verwaltung eigenen Grundbesitzes
vorliege. Aus den Beteiligungen würden dem Grunde nach gewerbliche Einkünfte erzielt, die nicht ausschließlich
auf die Grundstücksverwaltung entfielen. Darüber hinaus sei die erweiterte Kürzung gemäß § 9 Nr. 1 Satz 5 Nr. 1
GewStG zu versagen, weil das Grundstück der Klägerin aufgrund der Unternehmensstruktur zumindest zeitweise
oder teilweise einem Gewerbebetrieb diene, an dem die Gesellschafter der Klägerin beteiligt seien.


9


Die hiergegen gerichtete Klage hatte Erfolg. In seinem Urteil vom 24.01.2018 - 8 K 2233/15 führte das Hessische
Finanzgericht (FG) aus, die Klage sei begründet, weil die Voraussetzungen des § 164 Abs. 3 Satz 3 AO für die
Aufhebung des Vorbehalts der Nachprüfung in den jeweiligen Gewerbesteuermessbescheiden nach einer
Außenprüfung nicht gegeben seien und die Voraussetzungen des § 9 Nr. 1 Satz 2 GewStG in den Streitjahren
vorgelegen hätten. Die erweiterte Kürzung sei auch nicht nach § 9 Nr. 1 Satz 5 Nr. 1 GewStG ausgeschlossen. Auch
liege keine der erweiterten Kürzung entgegenstehende mitunternehmerische Betriebsaufspaltung zwischen der
Klägerin und der M-KG vor. Zwar sei im Streitfall infolge der Überlassung eines von der M-KG zu betrieblichen
Zwecken genutzten Grundstücks von einer sachlichen Verflechtung auszugehen, jedoch fehle es an der
erforderlichen personellen Verflechtung. Denn die Kommanditisten der Klägerin seien zwar mit entsprechenden
Mehrheitsverhältnissen an der H-GmbH beteiligt, diese wiederum sei jedoch lediglich als Kommanditistin an der M-
KG beteiligt und damit nach § 164 des Handelsgesetzbuchs (HGB) von der Geschäftsführung ausgeschlossen. Die
100 %-ige Beteiligung der H-GmbH an der Komplementärin der M-KG, der V-GmbH, genüge nicht, weil zum einen
die Gesellschaftsanteile der V-GmbH nicht zum (Sonder-)Betriebsvermögen der M-KG oder deren Gesellschaftern
gehörten und zum anderen ein "Durchgriff" durch eine weitere Kapitalgesellschaft nicht zulässig sei. Dieses
Durchgriffsverbot stehe auch der Annahme eines einheitlichen geschäftlichen Betätigungswillens entgegen, soweit
die an der H-GmbH und der M-KG beteiligten Personen zugleich an der Klägerin als potentieller Besitzgesellschaft
unmittelbar als Kommanditisten und mittelbar über deren Komplementärin, die BV-GmbH, beteiligt seien. Denn bei
der Klägerin könne der geschäftliche Betätigungswille nur von der BV-GmbH ausgeübt werden. Darüber hinaus
bestünden keine Anhaltspunkte für eine faktische Beherrschung der M-KG.


10


Mit seiner Revision rügt das FA sinngemäß die Verletzung materiellen Rechts (§ 9 Nr. 1 Satz 2 GewStG) und eine
Verletzung der Sachaufklärungspflicht.


11


Es trägt vor, das FG habe zu Unrecht eine personelle Verflechtung und damit eine (mitunternehmerische)
Betriebsaufspaltung zwischen der Klägerin und der M-KG verneint, die die erweiterte Kürzung nach § 9 Nr. 1 Satz 2
GewStG ausschließe. Eine personelle Verflechtung liege vor, weil ein einheitlicher Geschäfts- und Betätigungswille
in Besitz- und Betriebsunternehmen durchzusetzen sei. Zwar habe das FG eine Beherrschungsidentität verneint, weil
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Entscheidungsgründe


II.


die Personen um B an der Klägerin nur als Kommanditisten beteiligt gewesen seien und deren mittelbare
Beteiligung an der M-KG über die H-GmbH nur eine kommanditistische Beteiligung vermittele. Zudem sei das FG
davon ausgegangen, dass die nämliche Personengruppe auch die jeweils zur Geschäftsführung berufenen
Komplementär-GmbH (BV-GmbH bzw. V-GmbH) beherrsche, bei Kapitalgesellschaften aber das Durchgriffsverbot
der Annahme einer Beherrschungsidentität entgegenstehe. Maßgeblich sei jedoch, wer die Auflösung des
Pachtverhältnisses über wesentliche Betriebsgrundlagen bestimmen könne, die zu den Geschäften gehöre, die über
den gewöhnlichen Betrieb des Handelsgeschäfts hinausgehen. Die Auflösung solle nicht gegen den Willen der das
Besitzunternehmen beherrschenden Personen möglich sein. Insoweit stünden den Kommanditisten der Klägerin und
der M-KG aber ‑‑so das FA unter Bezug auf das BFH-Urteil vom 27.08.1992 - IV R 13/91 (BFHE 169, 231, BStBl II
1993, 134)‑‑ nach § 164 HGB Mitwirkungsrechte zu. Sie könnten deshalb zumindest hinsichtlich des
Pachtverhältnisses in beiden Unternehmen einen einheitlichen geschäftlichen Betätigungswillen durchsetzen, wenn
ihre Mitwirkungsrechte nicht ausgeschlossen worden seien und sie in der Gesellschafterversammlung über die
Mehrheit der Stimmen verfügten. Entsprechende Feststellungen habe das FG nicht getroffen. Es habe nicht ohne
weitere Sachverhaltsaufklärung davon ausgehen dürfen, dass die beiden Komplementär-GmbH bereits kraft ihrer
gesellschaftsrechtlichen Stellung die Klägerin und die M-KG beherrschten. Entsprechendes gelte für die Zeit bis zum
Tod des A, der eine identische beherrschende Stellung wie die nachfolgende Personengruppe innegehabt habe.


Auch sei das FG fehlerhaft davon ausgegangen, dass die Herrschaft über die Klägerin als Besitzgesellschaft nicht
mittelbar über die Komplementärin der Klägerin erfolgen könne. Zwar begründe nach Ansicht des BFH (z.B. Urteil
vom 15.04.1999 - IV R 11/98, BFHE 188, 412, BStBl II 1999, 532) die mittelbare Beherrschung der Besitzgesellschaft
keine personelle Verflechtung. Wenn aber eine mittelbare Beteiligung an der Betriebsgesellschaft eine solche
Verflechtung begründe, müsse dies auch bei mittelbarer Beteiligung an der Besitzgesellschaft gelten.


13


Das FA beantragt sinngemäß,
die vorinstanzliche Entscheidung aufzuheben und die Klage abzuweisen.


14


Die Klägerin beantragt sinngemäß,
die Revision zurückzuweisen.


15


Sie schließt sich der Begründung des angefochtenen FG-Urteils an.16


Die Beteiligten haben übereinstimmend auf mündliche Verhandlung verzichtet.17


Die Revision des FA ist begründet. Sie führt zur Aufhebung des angefochtenen Urteils und zur Abweisung der Klage
(§ 126 Abs. 3 Satz 1 Nr. 1 der Finanzgerichtsordnung ‑‑FGO‑‑). Das FG hat zu Unrecht die erweiterte Kürzung nach
§ 9 Nr. 1 Satz 2 GewStG gewährt. Zwar hat das FG zu Recht erkannt, dass der Inanspruchnahme der erweiterten
Kürzung im Streitfall weder § 9 Nr. 1 Satz 5 Nr. 1 GewStG (dazu unter II.2.) noch der Umstand, dass die
Beteiligungen von Kommanditisten der Klägerin an der H-GmbH als Sonderbetriebsvermögen II bei der Klägerin
behandelt worden sind (dazu unter II.3.), entgegenstehen. Gleichwohl ist die erweiterte Kürzung der Klägerin nicht
zu gewähren, weil zwischen der Klägerin und der M-KG in den Streitjahren eine Betriebsaufspaltung vorgelegen hat
(dazu unter II.4.).


18


1. Nach § 9 Nr. 1 Satz 1 GewStG wird die Summe des Gewinns und der Hinzurechnungen um 1,2 % des Einheitswerts
des zum Betriebsvermögen des Unternehmers gehörenden Grundbesitzes gekürzt (sog. einfache Kürzung). An Stelle
der Kürzung nach Satz 1 tritt nach § 9 Nr. 1 Satz 2 GewStG auf Antrag bei Unternehmen, die ausschließlich eigenen
Grundbesitz oder neben eigenem Grundbesitz eigenes Kapitalvermögen verwalten und nutzen oder daneben
Wohnungsbauten betreuen oder Einfamilienhäuser, Zweifamilienhäuser oder Eigentumswohnungen errichten und
veräußern, die Kürzung um den Teil des Gewerbeertrags, der auf die Verwaltung und Nutzung des eigenen
Grundbesitzes entfällt (sog. erweiterte Kürzung). Die Inanspruchnahme der erweiterten Kürzung ist gemäß § 9 Nr. 1
Satz 5 Nr. 1 GewStG ausgeschlossen, wenn der Grundbesitz ganz oder zum Teil dem Gewerbebetrieb eines
Gesellschafters oder Genossen dient. Der Gesetzgeber sieht in diesem Fall die Voraussetzungen für eine
Begünstigung des Grundstücksunternehmens nicht mehr als gegeben an, weil bei einer Nutzung des Grundstücks im
Gewerbebetrieb des Gesellschafters ohne Zwischenschaltung eines weiteren Rechtsträgers die Grundstückserträge
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in den Gewerbeertrag einfließen und damit der Gewerbesteuer unterliegen würden (BFH-Urteil vom 07.08.2008 -
IV R 36/07, BFHE 223, 251, BStBl II 2010, 988, unter II.2., m.w.N.).


2. Das FG ist zu Recht davon ausgegangen, dass § 9 Nr. 1 Satz 5 Nr. 1 GewStG der Inanspruchnahme der erweiterten
Kürzung im Streitfall nicht entgegensteht.


20


a) Grundbesitz "dient" dem Gewerbebetrieb eines Gesellschafters eines Grundstücksunternehmens i.S. von § 9 Nr. 1
Satz 2 GewStG u.a. dann, wenn er von diesem aufgrund eines Miet- oder Pachtvertrags genutzt wird (BFH-Urteil in
BFHE 223, 251, BStBl II 2010, 988, unter II.2.a, m.w.N.), aber auch dann, wenn das Grundstück von einer Gesellschaft
genutzt wird, an der der Gesellschafter des Grundstücksunternehmens als Mitunternehmer (§ 15 Abs. 1 Satz 1 Nr. 2
EStG) beteiligt ist (z.B. BFH-Urteile vom 07.04.2005 - IV R 34/03, BFHE 209, 133, BStBl II 2005, 576, unter II.2.b; vom
26.06.2007 - IV R 9/05, BFHE 219, 173, BStBl II 2007, 893, unter II.3.a, jeweils m.w.N.). Als Gesellschafter i.S. des § 9
Nr. 1 Satz 5 Nr. 1 GewStG gilt neben dem unmittelbar Beteiligten auch derjenige, der nur mittelbar über eine
Personenhandelsgesellschaft am Grundstücksunternehmen beteiligt ist (vgl. BFH-Urteil vom 15.12.1998 -
VIII R 77/93, BFHE 187, 326, BStBl II 1999, 168, unter 2.b). Die mittelbare Beteiligung am Grundstücksunternehmen
über eine Kapitalgesellschaft hat hingegen keine solche Wirkung; die Kapitalgesellschaft entfaltet insoweit mangels
einer ausdrücklich entgegenstehenden gesetzlichen Regelung eine Abschirmwirkung, die zum Verbot des
Durchgriffs auf ihre Gesellschafter führt (vgl. BFH-Urteile in BFHE 187, 326, BStBl II 1999, 168, unter 2.c; in BFHE
188, 412, BStBl II 1999, 532, unter 2.b, m.w.N.). Daran ist festzuhalten, weil sonst die rechtliche Selbständigkeit der
Kapitalgesellschaft ignoriert würde.


21


b) Ausgehend von diesen Maßstäben schließt die Regelung des § 9 Nr. 1 Satz 5 Nr. 1 GewStG eine erweiterte
Kürzung im Streitfall nicht aus. Denn das von der Klägerin vermietete Grundstück wurde von der M-KG genutzt, die
selbst keine Gesellschafterin der Klägerin war. An der M-KG waren in den Streitjahren auch keine Gesellschafter der
Klägerin als Mitunternehmer beteiligt, denn alleinige Kommanditistin der M-KG war die H-GmbH und
Komplementärin der M-KG die V-GmbH. Dabei ist ‑‑wie das FG zu Recht erkannt hat‑‑ unschädlich, dass vor und
nach dem Tod des A einzelne Kommanditisten der Klägerin zugleich Gesellschafter der H-GmbH waren, die
wiederum alleinige Anteilseignerin der V-GmbH war. Denn das sog. Durchgriffsverbot hindert in Bezug auf den
Begriff des "Gesellschafters" in § 9 Nr. 1 Satz 5 Nr. 1 GewStG nicht nur daran, eine mittelbare Beteiligung über eine
Kapitalgesellschaft am Grundstücksunternehmen einer unmittelbaren Beteiligung gleichzustellen, sondern auch im
Hinblick auf das Tatbestandsmerkmal "dienen" in § 9 Nr. 1 Satz 5 Nr. 1 GewStG daran, eine mittelbare Beteiligung
über eine Kapitalgesellschaft an dem grundstücksnutzenden Unternehmen einer mitunternehmerischen Beteiligung
daran gleichzustellen.


22


3. Das FG ist im Ergebnis zu Recht auch davon ausgegangen, dass der erweiterten Kürzung nach § 9 Nr. 1 Satz 2
GewStG nicht entgegensteht, dass Kommanditisten der Klägerin (bis zu seinem Tod der A sowie B, anschließend B, C
und D) an der H-GmbH ‑‑der alleinigen Kommanditistin der M-KG und alleinigen Gesellschafterin der V-GmbH, diese
wiederum Komplementärin der M-KG‑‑ beteiligt gewesen sind und diese Beteiligungen bei der Klägerin als
(notwendiges) Sonderbetriebsvermögen II behandelt worden sind.


23


a) Es kann u.a. offenbleiben, ob das Halten einer Beteiligung an einer Kapitalgesellschaft, bei der
Beteiligungsbezüge grundsätzlich gemäß § 20 Abs. 1 Nr. 1 EStG zu Einkünften aus Kapitalvermögen führen, die aber
bei einer gewerblich geprägten Personengesellschaft gemäß § 15 Abs. 3 Nr. 2 Satz 1 EStG in gewerbliche Einkünfte
umqualifiziert werden, ‑‑wie es das FG unter Bezug auf das BFH-Urteil vom 03.08.1972 - IV R 235/67 (BFHE 106,
331, BStBl II 1972, 799, unter II.3.) vertreten hat‑‑ für die erweiterte Kürzung im Streitfall unschädlich ist, weil nur
solche Geldgeschäfte die Kürzungsmöglichkeit für die Erträge aus der Verwaltung und Nutzung von Grundvermögen
beseitigen, die "ihrer Natur nach" gewerblichen Charakter haben.
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b) Denn eine Personengesellschaft "verwaltet" ‑‑anders als bei zum Sonderbetriebsvermögen I und damit zum
"Betriebsvermögen des Unternehmers" gehörendem Grundbesitz ihrer Gesellschafter, der der Personengesellschaft
als "eigener" Grundbesitz i.S. von § 9 Nr. 1 Satz 2 GewStG zuzurechnen ist (vgl. Beschluss des Großen Senats des
BFH vom 25.09.2018 - GrS 2/16, BFHE 263, 225, BStBl II 2019, 262, Rz 76 ff.), und anders als bei einer im
Gesamthandsvermögen gehaltenen Beteiligung‑‑ eine als Sonderbetriebsvermögen II behandelte Beteiligung eines
ihrer Gesellschafter an einer Kapitalgesellschaft nicht. Verwaltet wird eine solche Beteiligung vielmehr von dem
Gesellschafter, als dessen Sonderbetriebsvermögen II sie behandelt wird. Denn die Beteiligung eines
Mitunternehmers an einer Kapitalgesellschaft ist (notwendiges) Sonderbetriebsvermögen II, wenn der
Mitunternehmer seine bei der Kapitalgesellschaft bestehende Machtstellung in den Dienst des Unternehmens der
Personengesellschaft stellt (z.B. BFH-Urteil vom 28.05.2020 - IV R 17/17, BFHE 269, 158, Rz 18, m.w.N.). Damit ist
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weder tatsächlich noch rechtlich die Verwaltung dieser Beteiligung durch die betreffende Personengesellschaft
verbunden. Deshalb ist es in dieser Situation ausgeschlossen, dass die Personengesellschaft insoweit eine der
erweiterten Kürzung entgegenstehende, nicht in § 9 Nr. 1 Satz 2 GewStG als unschädlich aufgeführte Tätigkeit
ausübt.


4. Der Inanspruchnahme der erweiterten Kürzung nach § 9 Nr. 1 Satz 2 GewStG steht im Streitfall jedoch entgegen,
dass in den Streitjahren zwischen der Klägerin als Besitzunternehmen und der M-KG als Betriebsunternehmen eine
Betriebsaufspaltung bestanden hat. Zwar ist das FG nach der bisherigen höchstrichterlichen Rechtsprechung ‑‑auch
des erkennenden Senats‑‑ davon ausgegangen, dass ‑‑im Gegensatz zu einer mittelbaren Beteiligung über eine
Kapitalgesellschaft an der Betriebsgesellschaft‑‑ durch eine mittelbare Beteiligung über eine Kapitalgesellschaft an
der Klägerin als Besitz-Personengesellschaft keine personelle Verflechtung begründet werden kann. An dieser
Rechtsprechung hält der erkennende Senat unter Berücksichtigung der von ihm eingeholten Stellungnahmen des I.
und des III. Senats des BFH jedoch nicht mehr fest.


26


a) Die erweiterte Kürzung nach § 9 Nr. 1 Satz 2 GewStG ist grundsätzlich ausgeschlossen, wenn die Verwaltung oder
Nutzung des eigenen Grundbesitzes die Grenzen der Gewerblichkeit überschreitet. Dies ist insbesondere dann der
Fall, wenn das Grundstücksunternehmen infolge einer Betriebsaufspaltung als Besitzunternehmen (originär)
gewerbliche Einkünfte erzielt. Denn der Zweck der sog. Besitzgesellschaft ist in diesen Fällen von vornherein nicht
auf die Vermögensverwaltung, sondern auf die Teilnahme am allgemeinen Wirtschaftsverkehr und die Partizipation
an der durch die Betriebsgesellschaft verwirklichten Wertschöpfung gerichtet. Die Überlassung eines Grundstücks im
Rahmen einer Betriebsaufspaltung wird deshalb als gewerbliche Tätigkeit beurteilt und schließt eine erweiterte
Kürzung aus (z.B. BFH-Urteile vom 22.01.2009 - IV R 80/06, BFH/NV 2009, 1279, unter II.1.a, m.w.N.; vom
22.06.2016 - X R 54/14, BFHE 254, 354, BStBl II 2017, 529, Rz 21).
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b) Eine Betriebsaufspaltung liegt vor, wenn einem Betriebsunternehmen wesentliche Grundlagen für seinen Betrieb
von einem Besitzunternehmen überlassen werden und die hinter dem Betriebs- und dem Besitzunternehmen
stehenden Personen einen einheitlichen geschäftlichen Betätigungswillen haben. Dieser ist anzunehmen, wenn die
Person oder Personengruppe, die das Besitzunternehmen beherrscht, auch in dem Betriebsunternehmen ihren
Willen durchsetzen kann. Ist aufgrund besonderer sachlicher und personeller Gegebenheiten eine so enge
wirtschaftliche Verflechtung zwischen dem Besitzunternehmen und dem Betriebsunternehmen zu bejahen, dass das
Besitzunternehmen durch die Vermietungs- und Verpachtungstätigkeit über das Betriebsunternehmen am
allgemeinen wirtschaftlichen Verkehr teilnimmt, so ist das Besitzunternehmen nach § 15 Abs. 1 Satz 1 Nr. 1, Abs. 2
EStG (originär) gewerblich tätig (z.B. BFH-Urteil vom 28.05.2020 - IV R 4/17, BFHE 269, 149, BStBl II 2020, 710,
Rz 24, m.w.N.).
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Eine solche sachliche und personelle Verflechtung ist im Streitfall zu bejahen.29


aa) Eine sachliche Verflechtung ist gegeben, wenn es sich bei dem vermieteten Wirtschaftsgut für das
Betriebsunternehmen um eine wesentliche Betriebsgrundlage handelt. Bei einem Grundstück ist das der Fall, wenn
es für die Betriebsführung des Betriebsunternehmens von nicht nur geringer Bedeutung ist. Das ist stets
anzunehmen, wenn das Grundstück der räumliche und funktionale Mittelpunkt der Geschäftstätigkeit des
Betriebsunternehmens ist (z.B. BFH-Urteil in BFHE 269, 149, BStBl II 2020, 710, Rz 25, m.w.N.). Zu Recht ist deshalb
das FG davon ausgegangen, dass die Klägerin der M-KG mit Vertrag vom 01.08.1998 in Gestalt des vermieteten
Grundstücks eine wesentliche Betriebsgrundlage überlassen hat.
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bb) Auch die Voraussetzungen einer personellen Verflechtung (dazu II.4.b bb (1)) liegen im Streitfall vor. Zur
Beurteilung einer personellen Verflechtung zwischen der Klägerin und der M-KG sind bei den Gesellschaftern A bzw.
nach dessen Tod B, C und D auch deren mittelbare Beteiligungen sowohl an der Klägerin als Besitzgesellschaft als
auch an der M-KG als Betriebsgesellschaft zu berücksichtigen (dazu II.4.b bb (2)). Ausgehend davon ergibt sich aus
den vom FG getroffenen Feststellungen, dass die Beteiligungsverhältnisse bezogen auf A bzw. nach dessen Tod
bezogen jedenfalls auf die aus B, C und D bestehende Personengruppe zur Beherrschungsidentität hinsichtlich der
Klägerin und der M-KG geführt haben (dazu II.4.b bb (3)). Stellt man auf A bzw. für die Zeit nach dessen Tod auf die
genannte Personengruppe ab, konnten diese Personen in den Streitjahren auf die BV-GmbH und die H-GmbH auch
insoweit maßgeblichen Einfluss nehmen, als nach den Feststellungen des FG für Gesellschafterbeschlüsse, die den
Gesellschaftsvertrag oder die Auflösung beider Gesellschaften betrafen, 75 % aller vorhandenen Stimmen
erforderlich waren, und dies auch für Geschäfte galt, die der Zustimmung der Gesellschafterversammlung bedurften.
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(1) Eine personelle Verflechtung liegt vor, wenn eine Person oder Personengruppe sowohl das Besitz- als auch das
Betriebsunternehmen in der Weise beherrscht, dass sie in der Lage ist, in beiden Unternehmen einen einheitlichen


32


Seite 5 von 9







Geschäfts- und Betätigungswillen durchzusetzen. Für die personelle Verflechtung ist entscheidend, dass die
Geschicke des Besitzunternehmens in den wesentlichen Fragen durch die Person oder Personen bestimmt werden,
die auch hinter dem Betriebsunternehmen stehen (z.B. BFH-Urteil in BFHE 269, 149, BStBl II 2020, 710, Rz 27,
m.w.N.). Dies kann nicht nur bei einer ‑‑im Streitfall nicht gegebenen‑‑ Beteiligungsidentität, sondern auch bei einer
sog. Beherrschungsidentität zu bejahen sein. Eine Beherrschungsidentität wird regelmäßig durch die
Mehrheitsbeteiligung von Gesellschaftern an Besitz- und Betriebsunternehmen indiziert (vgl. BFH-Urteil vom
20.05.2021 - IV R 31/19, BFHE 272, 367, BStBl II 2021, 768, Rz 24 f.).


(2) Bis zu seinem Tod war A, in der Folgezeit die aus B, C und D bestehende Personengruppe, sowohl unmittelbar als
Kommanditist(en) als auch mittelbar über eine jeweils mehrheitliche Beteiligung an der Komplementär-GmbH (BV-
GmbH) an der Klägerin als Besitzgesellschaft beteiligt. Zugleich waren die gleichen Personen auch mittelbar über
eine jeweils mehrheitliche Beteiligung an der alleinigen Kommanditistin (H-GmbH) der M-KG als
Betriebsgesellschaft beteiligt. Die H-GmbH wiederum war auch alleinige Gesellschafterin der Komplementär-GmbH
(V-GmbH) der M-KG. Für die Beurteilung einer personellen Verflechtung zwischen der Klägerin und der M-KG sind
bei den Gesellschaftern A bzw. nach dessen Tod B, C und D auch deren mittelbare Beteiligungen über
Kapitalgesellschaften (BV-GmbH bzw. H-GmbH) sowohl an der Betriebsgesellschaft (M-KG) als auch ‑‑in Änderung
der bisherigen höchstrichterlichen Rechtsprechung‑‑ an der Klägerin als Besitz-Personengesellschaft zu
berücksichtigen.
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(a) Nach bisheriger Rechtsprechung des BFH kann eine Beteiligung der an der Betriebsgesellschaft beteiligten
Gesellschafter an der Besitzgesellschaft, die lediglich mittelbar über eine Kapitalgesellschaft besteht, mangels
Mitunternehmerstellung dieser Gesellschafter in der Besitzgesellschaft nicht zu einer personellen Verflechtung
führen, weil der Besitzgesellschaft wegen des sog. Durchgriffsverbots weder die Beteiligung an der
Betriebsgesellschaft noch eine damit verbundene Beherrschungsfunktion zugerechnet werden könnten (vgl. z.B.
BFH-Urteile in BFHE 169, 231, BStBl II 1993, 134, unter II.2.a, und in BFHE 188, 412, BStBl II 1999, 532, unter 1.b,
unter Bezug auf die BFH-Urteile vom 01.08.1979 - I R 111/78, BFHE 129, 57, BStBl II 1980, 77; vom 22.10.1986 -
I R 180/82, BFHE 148, 272, BStBl II 1987, 117, und vom 20.05.1988 - III R 86/83, BFHE 153, 481, BStBl II 1988, 739;
bestätigend BFH-Urteile vom 16.09.1994 - III R 45/92, BFHE 176, 98, BStBl II 1995, 75, unter II.3.e aa (2); vom
29.11.2007 - IV R 82/05, BFHE 220, 98, BStBl II 2008, 471, unter II.2.d; vom 08.09.2011 - IV R 44/07, BFHE 235, 231,
BStBl II 2012, 136, Rz 24; vom 30.10.2019 - IV R 59/16, BFHE 267, 386, BStBl II 2020, 147, Rz 44, dort allerdings mit
Hinweisen auf die Gegenmeinung). Zur Begründung hatte sich der ‑‑soweit ersichtlich‑‑ erstmals mit dieser
Rechtsfrage befasste I. Senat des BFH in seinem Urteil in BFHE 129, 57, BStBl II 1980, 77 (unter 1.c) unter Berufung
auf das Urteil des Bundesverfassungsgerichts (BVerfG) vom 24.01.1962 - 1 BvR 845/58 (BVerfGE 13, 331, unter III.3.)
auf die rechtliche Selbständigkeit der Kapitalgesellschaft als juristische Person bezogen.
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(b) Andererseits kann jedoch schon nach bisheriger Rechtsprechung, an der festzuhalten ist, die Herrschaft über das
Betriebsunternehmen auch mittelbar über eine Kapitalgesellschaft ausgeübt und damit eine personelle Verflechtung
begründet werden (vgl. z.B. BFH-Urteile vom 14.08.1974 - I R 136/70, BFHE 114, 98, BStBl II 1975, 112; in BFHE
169, 231, BStBl II 1993, 134, unter II.1.b, m.w.N.; vom 28.11.2001 - X R 50/97, BFHE 197, 254, BStBl II 2002, 363,
unter II.4.a; vom 20.07.2005 - X R 22/02, BFHE 210, 345, BStBl II 2006, 457, unter II.3.d; in BFHE 220, 98, BStBl II
2008, 471, unter II.2.d, dort klarstellend zu BFH-Urteil in BFHE 188, 412, BStBl II 1999, 532, unter 1.b, 3. Absatz der
Gründe; vom 05.06.2008 - IV R 76/05, BFHE 222, 284, BStBl II 2008, 858, unter II.2.b; vom 29.11.2017 - X R 8/16,
BFHE 260, 224, BStBl II 2018, 426, Rz 48).
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(c) Die Rechtsauffassung des BFH ist im Schrifttum auf Kritik gestoßen (z.B. Söffing, Finanz-Rundschau ‑‑FR‑‑ 1993,
61; derselbe, FR 2002, 334, 335; Stoschek/Sommerfeld, Deutsches Steuerrecht 2012, 215; Bode in
Brandis/Heuermann, § 15 EStG Rz 613; Gluth in Herrmann/Heuer/Raupach, § 15 EStG Rz 801; Krumm in
Kirchhof/Seer, EStG, 20. Aufl., § 15 Rz 96; Schmidt/Wacker, EStG, 40. Aufl., § 15 Rz 835). Im Wesentlichen ist
eingewandt worden, dass die Frage der personellen Verflechtung als eine der Voraussetzungen der
Betriebsaufspaltung nichts mit der Frage der rechtlichen Selbständigkeit einer Kapitalgesellschaft als juristische
Person zu tun habe. Abgesehen davon könne die Frage des Durchgriffs durch eine juristische Person auf Seiten des
Besitz- und des Betriebsunternehmens nur einheitlich beantwortet werden. Aber auch die für die Frage der
personellen Verflechtung bedeutsamen Einflussmöglichkeiten auf Besitz- und Betriebsunternehmen könnten nur
nach einheitlichen Maßstäben beurteilt werden.
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(d) Der erkennende Senat hat im Streitfall nur zu entscheiden, ob er diesen Grundsätzen für den Fall weiterhin folgt,
dass die Besitzgesellschaft ‑‑wie hier die Klägerin als KG‑‑ eine Personengesellschaft ist.
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(aa) Nach jetziger Auffassung des erkennenden Senats sind jedenfalls in diesem Fall keine sachlichen Gründe für die
von der bisherigen Rechtsprechung bei der Beantwortung der Frage einer personellen Verflechtung vertretene
Unterscheidung zwischen einer mittelbaren Beteiligung über eine Kapitalgesellschaft am Betriebsunternehmen und
einer solchen am Besitzunternehmen (hier als Personengesellschaft) ersichtlich. Zu Recht ist der BFH schon bislang
davon ausgegangen, dass es die Beteiligung an einer Kapitalgesellschaft gewährleisten kann, mittelbar über diese
einen beherrschenden Einfluss auf das Betriebsunternehmen auszuüben (vgl. z.B. BFH-Urteil in BFHE 210, 345, BStBl
II 2006, 457, unter II.3.d). Denn eine derartige Einflussnahme auf die Betriebsgesellschaft berührt die rechtliche
Selbständigkeit der Kapitalgesellschaft, die die mittelbare Beteiligung an der Betriebsgesellschaft vermittelt, nicht.
Deshalb hat auch der I. Senat des BFH, der eine mittelbare Beteiligung über eine Kapitalgesellschaft am
Besitzunternehmen unter Berufung auf das sog. Durchgriffsverbot als für die Frage einer personellen Verflechtung
nicht maßgebend angesehen hat, zu Recht der rechtlichen Selbständigkeit der Kapitalgesellschaft als juristische
Person hinsichtlich des Einflusses über eine Kapitalgesellschaft auf das Betriebsunternehmen keine Bedeutung
beigemessen (vgl. BFH-Urteil in BFHE 114, 98, BStBl II 1975, 112). Wenn jedoch die Herrschaft über das
Betriebsunternehmen nicht auf einer unmittelbaren Beteiligung beruhen muss, sondern auch mittelbar über eine
Kapitalgesellschaft als Beteiligungsgesellschaft ausgeübt werden kann, muss dies auch für eine mittelbare
Beteiligung über eine Kapitalgesellschaft an dem Besitzunternehmen jedenfalls insoweit gelten, als dieses eine
Personengesellschaft ist. Denn für die personelle Verflechtung von Besitz- und Betriebsunternehmen kommt es
‑‑wie oben bereits ausgeführt‑‑ allein darauf an, ob eine Person oder Personengruppe beide Unternehmen in der
Weise beherrscht, dass sie in der Lage ist, in beiden Unternehmen einen einheitlichen Geschäfts- und
Betätigungswillen durchzusetzen. Für die personelle Verflechtung ist entscheidend, dass die Geschicke des
Besitzunternehmens in den wesentlichen Fragen durch die Person oder Personengruppe bestimmt werden, die auch
hinter dem Betriebsunternehmen steht (z.B. BFH-Urteil in BFHE 269, 149, BStBl II 2020, 710, Rz 27). Die mittelbare
Beteiligung über eine Kapitalgesellschaft kann jedoch sowohl im Fall des Betriebs- als auch des
Besitzunternehmens ‑‑jedenfalls wenn Letzteres eine Personengesellschaft ist‑‑ einer Person oder Personengruppe
eine entsprechende Stellung vermitteln, ohne dass dadurch die rechtliche Selbständigkeit der betreffenden
Kapitalgesellschaft berührt wird. Die Frage des Durchgriffs durch eine Kapitalgesellschaft ist deshalb jedenfalls in
der vom erkennenden Senat zu entscheidenden Fallkonstellation für die Frage der Beherrschung eines
Unternehmens ‑‑sowohl in Gestalt eines Betriebs- als auch in Gestalt eines Besitzunternehmens‑‑ gleichermaßen
ohne Bedeutung (vgl. auch Söffing, FR 2002, 334, 335). Danach ist zur Beurteilung einer personellen Verflechtung
die mittelbare Beteiligung über eine Kapitalgesellschaft an einer Besitz-Personengesellschaft gleich zu behandeln
mit einer mittelbaren Beteiligung über eine Kapitalgesellschaft an einer Betriebsgesellschaft (im Streitfall ebenfalls
eine Personengesellschaft). Der erkennende Senat hält deshalb nicht mehr an seiner früheren Rechtsauffassung fest,
dass eine Beteiligung der an der Betriebsgesellschaft beteiligten Gesellschafter an einer Besitz-
Personengesellschaft, die lediglich mittelbar über eine Kapitalgesellschaft besteht, keine personelle Verflechtung
begründen kann. Vielmehr kann in diesem Fall (auch) die Herrschaft über das Besitzunternehmen mittelbar über
eine Kapitalgesellschaft ausgeübt und damit eine personelle Verflechtung begründet werden.


38


(bb) Der III. Senat des BFH hat auf Anfrage des erkennenden Senats mitgeteilt, dass er dem neuen Ansatz des
IV. Senats folge und an seiner bisherigen und auf den IV. Senat gestützten Rechtsprechung nicht mehr festhalte.
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Der I. Senat des BFH hat mitgeteilt, dass seine Rechtsprechung der vom erkennenden Senat beabsichtigten
Rechtsprechungsänderung nicht entgegenstehe. Zur Begründung hat der I. Senat u.a. ausgeführt, dass sich die
Divergenzanfrage des erkennenden Senats auf die Rechtsprechung des I. Senats zur Konstellation der
"kapitalistischen" Betriebsaufspaltung beziehe, bei der das Besitzunternehmen, dessen Gewerbesteuer in Rede
stehe, eine Kapitalgesellschaft sei. Nach Auffassung des I. Senats ‑‑in Bezug genommen werden die BFH-Urteile in
BFHE 129, 57, BStBl II 1980, 77, in BFHE 148, 272, BStBl II 1987, 117 und vom 28.01.2015 - I R 20/14‑‑ könnten
einer Kapitalgesellschaft als Besitzunternehmen weder die von ihren Gesellschaftern gehaltenen Anteile an der
Betriebs-GmbH noch die mit diesem Anteilsbesitz verbundene Beherrschungsfunktion "zugerechnet" werden. Dem
liege ein aus dem Trennungsprinzip abzuleitendes "Durchgriffsverbot" zugrunde, das es nicht zulasse, im Rahmen
der Besteuerung der Besitz-Kapitalgesellschaft für die Frage, ob ein einheitlicher Geschäfts- und Betätigungswille
hinsichtlich der Tätigkeit der Betriebsgesellschaft bestehe, auf die Anteilsinhaberschaft bzw. Einflussmöglichkeiten
der Gesellschafter der Besitz-Kapitalgesellschaft abzustellen. Aus dieser Rechtsprechung habe der IV. Senat in der
Vergangenheit (z.B. BFH-Urteil in BFHE 169, 231, BStBl II 1993, 134) für Konstellationen der Betriebsaufspaltung
mit Mitunternehmerschaften als Besitzunternehmen abgeleitet, eine Beteiligung der an dem Betriebsunternehmen
beteiligten Gesellschafter an der Besitzgesellschaft, die lediglich mittelbar über eine Kapitalgesellschaft bestehe,
könne nicht zu einer personellen Verflechtung führen. Einer Rechtsprechungsänderung für den hier vorliegenden
Fall einer KG als Besitzunternehmen stehe jedoch das vom I. Senat für die "kapitalistische" Betriebsaufspaltung
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postulierte "Durchgriffsverbot" nicht entgegen. Denn die Zurechnung der von den mittelbar über die Komplementär-
GmbH an der Besitz-KG beteiligten Gesellschaftern gehaltenen Beteiligungen an dem Betriebsunternehmen berühre
nicht die steuerrechtliche Sphäre der zwischengeschalteten Komplementär-GmbH. Es gehe ausschließlich um die
Feststellung des einheitlichen Geschäfts- und Betätigungswillens der hinter der Klägerin als KG (deren
Gewerbesteuer allein im Streit sei) stehenden Personen. Die Situation eines "Durchgriffs", d.h. die Berücksichtigung
der Verhältnisse der Gesellschafter bei der Besteuerung einer Kapitalgesellschaft, liege folglich nicht vor.


Der erkennende Senat braucht nicht zu entscheiden, ob er sich dieser Beurteilung anschließen könnte. Selbst wenn
man die Auffassung des I. Senats teilen würde, wäre nach den Maßstäben des Art. 3 Abs. 1 des Grundgesetzes keine
Gleichbehandlung einer Personengesellschaft als Besitzgesellschaft geboten. Der in dem BVerfG-Urteil in BVerfGE
13, 331 (unter III.3.) ausgeführte und vom I. Senat des BFH in seinem Urteil in BFHE 129, 57, BStBl II 1980, 77 (unter
1.c) aufgegriffene Gedanke, dass es zum Wesen juristischer Personen wie der GmbH und der AG gehöre, dass diese
Kapitalgesellschaften mit ihrer Verselbständigung gegen "Durchgriffe" auf Tatbestände im Kreis oder in der Person
ihrer Gesellschafter grundsätzlich abgeschirmt seien, greift jedenfalls im Fall einer Personengesellschaft als
Besitzgesellschaft nicht.
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(e) Schon nach den bislang gültigen Maßstäben sind bei dem mehrheitlich (zu 50,7 %) an der Klägerin als
Personengesellschaft beteiligten Kommanditisten A bzw. ‑‑nach dem Tod des A‑‑ dem mehrheitlich (zu 50,42 %) an
der Klägerin beteiligten Kommanditisten B hinsichtlich der Frage der Herrschaft dieser Personen über die M-KG als
Betriebsgesellschaft ihre jeweils mehrheitlichen Beteiligungen (A: 90 %; B: 64 %) an der H-GmbH zu
berücksichtigen, und zwar sowohl hinsichtlich der Beteiligung der H-GmbH als alleiniger Kommanditistin der M-KG
als auch ‑‑anders als das FG unter Hinweis auf das Durchgriffsverbot meint‑‑ hinsichtlich der 100 %-igen
Beteiligung der H-GmbH an der Komplementärin der M-KG (V-GmbH). Wenn die Herrschaft über die
Betriebsgesellschaft auch mittelbar über eine Beteiligungsgesellschaft ausgeübt werden kann, steht nämlich der
Annahme einer Beherrschung der Betriebsgesellschaft auch nicht entgegen, dass die Beteiligungsgesellschaft
ihrerseits an einer Kapitalgesellschaft als Komplementärin der Betriebsgesellschaft beteiligt ist. Auch in dieser
Situation wird die rechtliche Selbständigkeit einer Kapitalgesellschaft durch die Annahme, auf diese Weise könne
beherrschender Einfluss auf die Betriebsgesellschaft ausgeübt werden, nicht berührt. Gleiches gilt, wenn man für die
Zeit nach dem Tod des A auf die insgesamt zu 100 % als Kommanditisten an der Klägerin und als Gesellschafter der
H-GmbH beteiligte Personengruppe (neben B der C zu 29,44 % und der D zu 20,14 % an der Klägerin, wobei C und D
jeweils auch zu 18 % an der H-GmbH beteiligt waren) abstellt.
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Soweit A bzw. B ‑‑neben ihrer Stellung als Kommanditisten der Klägerin‑‑ zugleich über ihre Beteiligung an der BV-
GmbH (A zu 100 %; B zu 60 %) als alleinige und allein zur Geschäftsführung befugte Komplementärin der Klägerin
auch mittelbar an der Klägerin als Besitzgesellschaft beteiligt waren, sind nach den nunmehr zugrunde gelegten
Maßstäben in den Streitjahren bei diesen Personen für die Beurteilung einer personellen Verflechtung von Besitz-
und Betriebsunternehmen auch ihre mittelbaren Beteiligungen über die BV-GmbH an der Klägerin zu
berücksichtigen. Gleiches gilt, wenn man für die Zeit nach dem Tod des A auf die insgesamt zu 100 % sowohl als
Kommanditisten an der Klägerin als auch als Gesellschafter an deren Komplementär-GmbH (BV-GmbH) beteiligte
Personengruppe (als Kommanditisten neben B der C zu 29,44 % und der D zu 20,14 %, wobei C und D jeweils zu
20 % auch an der BV-GmbH beteiligt waren) abstellt.


43


(3) Ausgehend hiervon haben im Streitfall die Beteiligungsverhältnisse bezogen auf A bzw. nach dessen Tod
jedenfalls bezogen auf die aus B, C und D bestehende Personengruppe zur Beherrschungsidentität hinsichtlich der
Klägerin und der M-KG geführt.


44


(a) Nach den vorgenannten Maßstäben konnten diese Personen zum einen auf die M-KG als Betriebsgesellschaft
über ihre Mehrheitsbeteiligung an der H-GmbH, die ihrerseits zu 100 % sowohl als Kommanditistin an der M-KG als
auch als Gesellschafterin an der V-GmbH als Komplementärin der M-KG beteiligt war, maßgeblichen Einfluss
nehmen. Als alleinige Kommanditistin des Betriebsunternehmens und alleinige Gesellschafterin von deren
Komplementärin (V-GmbH) konnte die H-GmbH auch die Entscheidungen über eine Auflösung des hinsichtlich der
hier wesentlichen Betriebsgrundlage ("Grundstück") bestehenden Nutzungsüberlassungsvertrags und alle Geschäfte
der laufenden Verwaltung des vermieteten, die sachliche Verflechtung begründenden Wirtschaftsguts beherrschen.
A als Mehrheitsgesellschafter bzw. nach dessen Tod B, C und D als alleinige Gesellschafter der H-GmbH konnten
wiederum beherrschenden Einfluss auf die H-GmbH ausüben und damit mittelbar die maßgeblichen Entscheidungen
bei der M-KG beherrschen. Dabei konnten A bzw. die genannte Personengruppe die den Gesellschaftsvertrag oder
die Auflösung der H-GmbH betreffenden Gesellschafterbeschlüsse bestimmen, da sie ‑‑wie nach den
Gesellschaftsvertrag (auch) der H-GmbH erforderlich‑‑ über mehr als 75 % aller vorhandenen Stimmen verfügten.


45
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Insoweit konnte auch die Beteiligungsstruktur auf Seiten der Betriebsgesellschaft nicht gegen den Willen der
genannten Personen verändert werden. Letzteres ist zwar für die Annahme einer personellen Verflechtung nicht
erforderlich, kann jedoch als ein zusätzliches Indiz für eine solche Verflechtung gewertet werden.


(b) Zum anderen konnten der A bzw. in der Zeit nach dessen Tod die aus B, C und D bestehende Personengruppe
auch auf die Klägerin als Besitzgesellschaft beherrschenden Einfluss nehmen. Einerseits waren A zu 50,7 % bzw.
nach dessen Tod die aus B, C und D bestehende Personengruppe zu 100 % als Kommanditisten an der Klägerin
beteiligt. Andererseits waren A bzw. nach dessen Tod die aus B, C und D bestehende Personengruppe zu 100 % an
der BV-GmbH als Komplementärin der Klägerin beteiligt. Insoweit konnten diese Personen auch auf die Klägerin als
Besitzgesellschaft maßgeblichen Einfluss nehmen. Mangels entgegenstehender Feststellungen des FG schließt dies
im Streitfall auch die Entscheidungen über eine Auflösung des hinsichtlich der hier wesentlichen Betriebsgrundlage
("Grundstück") bestehenden Nutzungsüberlassungsvertrags und alle Geschäfte der laufenden Verwaltung des
vermieteten, die sachliche Verflechtung begründenden Wirtschaftsguts ein. Dabei konnten A bzw. die genannte
Personengruppe auch die den Gesellschaftsvertrag oder die Auflösung der BV-GmbH betreffenden
Gesellschafterbeschlüsse bestimmen, da sie ‑‑wie nach dem Gesellschaftsvertrag (auch) der BV-GmbH erforderlich‑‑
auch hier über mehr als 75 % aller vorhandenen Stimmen verfügten. Insoweit konnte die Beteiligungsstruktur auf
Seiten der Besitzgesellschaft nicht gegen den Willen der genannten Personen verändert werden. Auch Letzteres ist
zwar für die Annahme einer personellen Verflechtung nicht erforderlich, kann jedoch als ein zusätzliches Indiz für
eine solche Verflechtung verstanden werden.


46


(c) Umstände, die trotz der mehrheitlichen Beteiligungen der genannten Person bzw. Personengruppe gegen eine
Beherrschungsidentität sprechen könnten, hat das FG nicht festgestellt.


47


(d) Unter den im Streitfall vorliegenden Umständen ist deshalb davon auszugehen, dass in den Streitjahren die
Geschicke des Besitzunternehmens (Klägerin) in den wesentlichen Fragen durch die Person bzw. Personen bestimmt
wurden, die auch hinter dem Betriebsunternehmen (M-KG) standen.


48


5. Die Kostenentscheidung folgt aus § 135 Abs. 1 FGO.49


Seite 9 von 9



https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202210007/



		Urteil vom 16. September 2021, IV R 7/18

		Leitsätze

		Tenor

		Tatbestand

		I.



		Entscheidungsgründe

		II.










Urteil vom 14. März 2024, IV R 6/21
Keine Ergebniskonsolidierung im Jahr der Verschmelzung


ECLI:DE:BFH:2024:U.140324.IVR6.21.0


BFH IV. Senat


UmwStG 2006 § 2 Abs 4, UmwStG 2006 § 20 Abs 5, UmwStG 2006 § 20 Abs 6, UmwStG 2006 § 24 Abs 4


vorgehend Niedersächsisches Finanzgericht , 17. Oktober 2019, Az: 7 K 11111/17


Leitsätze


Wird eine Personengesellschaft auf eine andere Personengesellschaft verschmolzen, kann der von der übernehmenden
Personengesellschaft bis zum (zurückbezogenen) steuerlichen Übertragungsstichtag erzielte Gewinn nicht mit dem
(laufenden) Verlust verrechnet werden, den die übertragende Personengesellschaft bis zu diesem Zeitpunkt erlitten hat.


Tenor


Die Revision der Klägerin gegen das Urteil des Niedersächsischen Finanzgerichts vom 17.10.2019 - 7 K 11111/17 wird
als unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat die Klägerin zu tragen.


Die außergerichtlichen Kosten der Beigeladenen werden nicht erstattet.


Tatbestand


I.


 


Streitig ist, ob bei der Verschmelzung zweier Personengesellschaften der (laufende) Verlust der übertragenden
Gesellschaft mit dem Gewinn der übernehmenden Gesellschaft bereits in dem Jahr verrechnet werden kann, in dem
der steuerliche Übertragungsstichtag liegt.


1


Die Klägerin und Revisionsklägerin (Klägerin) ist eine Personengesellschaft in der Rechtsform der GmbH & Co. KG.
Sie wurde im Jahr 2002 gegründet. Komplementärin der Klägerin ohne vermögensmäßige Beteiligung war die X-
Verwaltungs GmbH. Das Kommanditkapital der Klägerin betrug 50.000 €. Kommanditisten waren M mit einer
Kommanditeinlage von 44.000 € (88 %), die D-GmbH & Co. KG (D-KG) mit einer Kommanditeinlage von 3.500 €
(7 %) sowie L mit einer Kommanditeinlage von 2.500 € (5 %).


2


An der H-GmbH & Co. KG (H-KG) war als Komplementärin die H-GmbH beteiligt. Das Kommanditkapital der H-KG
betrug 250.000 €. Als Kommanditisten waren wiederum M (88 %), die D-KG (7 %) sowie L (5 %) beteiligt.


3


Mit notariellem Vertrag vom 03.07.2015 wurde das Vermögen der H-KG ("übertragende Gesellschaft") im Wege der
Verschmelzung durch Aufnahme gegen Gewährung von Gesellschaftsrechten auf die Klägerin ("übernehmende
Gesellschaft") übertragen. Der Verschmelzungsvertrag lautete auszugsweise wie folgt:


"§ 2 Vermögensübertragung
2.1 Die übertragende Gesellschaft überträgt hiermit ihr Vermögen als Ganzes mit allen Rechten und
Pflichten unter Auflösung ohne Abwicklung gemäß §§ 2 Nr. 1, 39 ff. UmwG auf die übernehmende
Gesellschaft gegen Gewährung von Gesellschaftsrechten im Wege der Verschmelzung durch Aufnahme.


2.2 Die Übernahme erfolgt zu handels- und steuerrechtlichen Buchwerten nach Maßgabe der
Schlussbilanz der [H-KG] zum 31. Dezember 2014. Die Vertragsschließenden verpflichten sich, das
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Antragsrecht gegenüber der Finanzbehörde gem. § 3 Abs. 2 UmwStG entsprechend auszuüben.


2.3 Von der übertragenden Gesellschaft auf die übernehmende Gesellschaft übergehende
Verlustvorträge werden bei den Gesellschaftern der übernehmenden Gesellschaft auf individualisierten
Verlustvortragskonten entsprechend ihrer Beteiligungsquote gebucht. Auf den Gesellschafter [L] anteilig
entfallende Verlustvorträge werden vollständig von dem Gesellschafter [M] übernommen.


§ 3 Gegenleistung
3.1 Als Gegenleistung für die Übertragung des Vermögens der übertragenden Gesellschaft werden die
Kommanditanteile der Gesellschafter, bestehend aus einer Kommanditeinlage (Haftsumme) und einer
Pflichteinlage, in der übernehmenden Gesellschaft jeweils wie folgt erhöht:


3.1.1 der Kommanditanteil von [L] wird durch eine Pflichteinlage von 2.500,00 EUR um 5,00 EUR erhöht
auf 2.505,00 EUR;


3.1.2 der Kommanditanteil von [M] wird durch eine Pflichteinlage von 44.000,00 EUR um 88,00 EUR
erhöht auf 44.088,00 EUR;


3.1.3 der Kommanditanteil der [D-KG] wird durch eine Pflichteinlage von 3.500,00 € um 7,00 Euro erhöht
auf 3.507,00 €.


3.2 Diese Erhöhungen der Kommanditanteile im Rahmen einer Pflichteinlage werden auf dem festen
Kapitalkonto (Kapitalkonto) des jeweiligen Kommanditisten gebucht.


3.3 Die Haftsummen (Kommanditeinlagen) der Kommanditisten bleiben unverändert.


3.4 Sollte das Vermögen des übertragenden Rechtsträgers gemäß der zugrunde zu legenden
Schlussbilanz der übertragenden Gesellschaft zum 31.12.2014 den Nominalbetrag der Summe aus den
Erhöhungsbeträgen der Kommanditanteile nach Absatz 1 übersteigen, wird der übersteigende Betrag in
eine gesamthänderisch gebundene Rücklage bei der übernehmenden Gesellschaft eingestellt. Sonstige
Gegenleistungen, insbesondere Geldzahlungen oder Darlehensforderungen, werden keinem der
Beteiligten gewährt.


3.5 Die Beteiligungen werden kostenfrei und mit Gewinnbezugsrecht ab dem Stichtag gewährt. Der [H-
GmbH] wird die Stellung eines persönlich haftenden Gesellschafters bei der [Klägerin] eingeräumt; sie
erbringt keine Kapitaleinlage und ist am Vermögen sowie Gewinn und Verlust der Gesellschaft nicht
beteiligt. Im Hinblick darauf, dass alle Kommanditisten der [H-KG] schon Kommanditisten der [Klägerin]
waren und sind, ist dem Erfordernis des § 40 UmwG Genüge getan.


§ 4 Verschmelzungsstichtag
4.1 Die Übertragung des Vermögens von der übertragenden Gesellschaft auf die übernehmende
Gesellschaft erfolgt im Innenverhältnis mit Wirkung zum Ablauf des 31. Dezember 2014 (24:00 Uhr)
(steuerlicher Übertragungsstichtag). Vom 1. Januar 2015, 0:00 Uhr (handelsrechtlicher
Übertragungsstichtag, im Folgenden 'Stichtag') an gelten alle Handlungen, Erklärungen und Geschäfte
der übertragenden Gesellschaft als für Rechnung der übernehmenden Gesellschaft vorgenommen.


4.2 Der Verschmelzung wird die Bilanz der übertragenden Gesellschaft zum 31. Dezember 2014
(Anlage 1) als Schlussbilanz zu Grunde gelegt. (…)"


Mit weiterem Vertrag vom 03.07.2015 veräußerte M einen Teilkommanditanteil (an der Klägerin) in Höhe von
41.500 € zuzüglich 83 € mit Wirkung zum 31.07.2015 an A. Der Kaufpreis betrug 1 €; als aufschiebende Bedingung
war die Eintragung der Verschmelzung und der Sonderrechtsnachfolge in das Handelsregister vereinbart.


5


Am 30.07.2015 wurde die Verschmelzung der H-KG auf die Klägerin in das Handelsregister bei der Klägerin
eingetragen.


6


Die am 22.12.2015 beim Beklagten und Revisionsbeklagten (Finanzamt ‑‑FA‑‑) eingegangene Erklärung der Klägerin
zur gesonderten und einheitlichen Feststellung von Grundlagen für die Einkommensbesteuerung für 2014 enthielt
‑‑wie die beigefügte Gewinnermittlung und -verteilung‑‑ zusammengefasste Werte für die Klägerin und die H-KG
("kumulierte Erklärung"). Angaben zu den nur verrechenbaren Verlusten nach § 15a des Einkommensteuergesetzes
(EStG) enthielt die Erklärung nicht.


7
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Entscheidungsgründe


II.


Am 04.02.2016 erließ das FA einen (unter dem Vorbehalt der Nachprüfung stehenden) erklärungsgemäßen Bescheid
über die gesonderte und einheitliche Feststellung von Besteuerungsgrundlagen (Gewinnfeststellungsbescheid) für
2014.


8


Dagegen legte die Klägerin Einspruch ein und verwies auf die bei der H-KG für deren Gesellschafter M und D-KG
nach § 15a Abs. 4 EStG zum 31.12.2013 festgestellten verrechenbaren Verluste in Höhe von 589.348,63 € sowie
47.418,84 €; diese seien bei der Gewinnfeststellung der Klägerin für 2014 zu berücksichtigen. Die H-KG habe
zudem wegen der vorgenommenen Verschmelzung keine steuerrechtlichen Erklärungen mehr einzureichen.


9


Während des Einspruchsverfahrens erließ das FA am 10.08., 15.09. und 10.10.2016 Änderungsbescheide. Die von
der Klägerin begehrte Verrechnung von Verlusten der H-KG mit den Gewinnen der Klägerin für das Streitjahr 2014
nahm das FA nicht vor.


10


Den Einspruch wies es mit Einspruchsentscheidung vom 31.03.2017 als unbegründet zurück.11


Mit der nachfolgenden Klage machte die Klägerin geltend, dass steuerlicher Übertragungsstichtag der 31.12.2014
sei und deshalb alle Einkommens- und Vermögensänderungen noch das Jahr 2014 beträfen. Die Einkünfte der H-KG
und der Klägerin seien bereits in diesem Zeitraum miteinander zu verrechnen. Die rein technisch bedingte
Notwendigkeit der Feststellung von Besteuerungsgrundlagen für die übertragende Gesellschaft bedeute nicht, dass
deshalb separate Gewinnfeststellungen erfolgen müssten. Der Einbringende sei nur noch Mitunternehmer der
übernehmenden Gesellschaft. Aus § 2 Abs. 4 des Umwandlungssteuergesetzes (UmwStG) ergebe sich keine
Beschränkung für die Verlustnutzung. Bei der vorliegenden Verschmelzung zweier Personengesellschaften sei kein
schädliches Ereignis im Zusammenhang mit § 8c des Körperschaftsteuergesetzes erkennbar.


12


Mit Beschluss vom 27.10.2017 lud das Finanzgericht (FG) M und die D-KG zum Klageverfahren bei.13


Mit Urteil vom 17.10.2019 - 7 K 11111/17 wies das FG die Klage als unbegründet ab. Die von der Klägerin begehrte
Saldierung von Einkünften der H-KG und der Klägerin im Streitjahr 2014 habe das FA zu Recht abgelehnt. Zwar sei
eine Rückwirkung der Einbringung in eine Personengesellschaft nach § 20 Abs. 5 und Abs. 6, § 24 Abs. 4, § 2 Abs. 1
UmwStG mit Wirkung auf den steuerlichen Übertragungsstichtag für die Ermittlung des Einkommens und des
Vermögens zulässig. Dies führe gleichwohl nicht dazu, dass die übertragende Gesellschaft rückwirkend als nicht
mehr existent gelte. Die bis zum Ablauf des steuerlichen Übertragungsstichtags verwirklichten
Besteuerungsgrundlagen seien ihr weiterhin zuzurechnen; dies sei in Bescheiden umzusetzen, die inhaltlich die
übertragende Gesellschaft beträfen. Bis zum Ablauf des steuerlichen Übertragungsstichtags seien die übertragende
und die übernehmende Gesellschaft selbständige Rechtsträger, die auch getrennt zu veranlagen seien. Eine
Verschmelzung wirke sich deshalb nicht auf das Ergebnis aus, das die übertragende Gesellschaft im Jahr der
Verschmelzung bis zum steuerlichen Übertragungsstichtag erzielt habe. Die Verschmelzung bewirke nicht, dass ein
Verlust der übertragenden Gesellschaft zu einem Verlust der übernehmenden Gesellschaft werde.


14


Mit der Revision rügt die Klägerin die Verletzung von Bundesrecht (§ 24 Abs. 4 Halbsatz 2 i.V.m. § 20 Abs. 5 und
Abs. 6 UmwStG).


15


Sie beantragt,
das Urteil des Niedersächsischen FG vom 17.10.2019 - 7 K 11111/17 und die Einspruchsentscheidung vom
31.03.2017, soweit diese die Gewinnfeststellung betrifft, aufzuheben und den Bescheid über die gesonderte und
einheitliche Feststellung von Besteuerungsgrundlagen für 2014 vom (zuletzt) 10.10.2016 dahin zu ändern, dass
darin das Ergebnis der H-KG aus dem Jahr 2014 (Verlust in Höhe von 369.379,20 €) berücksichtigt wird.


16


Das FA beantragt,
die Revision zurückzuweisen.


17


Die Revision der Klägerin ist unbegründet und daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung
‑‑FGO‑‑). Das FG hat es zu Recht abgelehnt, den von der H-KG im Streitjahr erlittenen Verlust bei der
Gewinnfeststellung der Klägerin zu berücksichtigen.


18
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Gegenstand des Revisionsverfahrens ist allein die Gewinnfeststellung der Klägerin (dazu 1.). Die nach § 24 Abs. 1
und Abs. 2 UmwStG steuerneutrale Einbringung in Gestalt der Verschmelzung der H-KG auf die Klägerin (dazu 2.)
konnte nach § 24 Abs. 4 i.V.m. § 20 Abs. 5 und Abs. 6 UmwStG mit Rückwirkung zum steuerlichen
Übertragungsstichtag (31.12.2014) erfolgen (dazu 3.). Dies führt jedoch nicht zu einer Saldierung der laufenden
Einkünfte der Klägerin und der H-KG (dazu 4.).


19


1. Gegenstand des Revisionsverfahrens ist allein die Gewinnfeststellung der Klägerin für 2014. Das FA hat
zutreffend darauf hingewiesen, dass die Klägerin die Klage wegen gesonderter Feststellung des verrechenbaren
Verlusts nach § 15a Abs. 4 EStG für 2014 zurückgenommen hat; dieser (selbständige) Verwaltungsakt (z.B. Urteil des
Bundesfinanzhofs ‑‑BFH‑‑ vom 19.09.2019 - IV R 32/16, BFHE 266, 209, BStBl II 2020, 199, Rz 11) war daher weder
Gegenstand des erstinstanzlichen Urteils noch des Revisionsverfahrens.


20


2. Die Verschmelzung einer Personen(handels)gesellschaft auf eine andere Personen(handels)gesellschaft (§ 2, § 3
Abs. 1 Nr. 1, §§ 39 ff. des Umwandlungsgesetzes ‑‑UmwG‑‑) stellt steuerrechtlich die Einbringung von
Betriebsvermögen in eine Personengesellschaft im Sinne des § 24 UmwStG dar (BFH-Urteil vom 12.05.2016 -
IV R 29/13, Rz 19; Schreiben des Bundesministeriums der Finanzen vom 11.11.2011, BStBl I 2011, 1314, Rz 01.47).
Im Streitfall konnte die Verschmelzung der H-KG auf die Klägerin gemäß § 1 Abs. 3 Nr. 1 und Abs. 4 Satz 2 sowie
§ 24 Abs. 1 und Abs. 2 Satz 2 und 3 UmwStG zum Buchwert erfolgen. Dies ist zwischen den Beteiligten nicht streitig
und bedarf daher keiner weiteren Erläuterung.


21


3. Gemäß § 24 Abs. 4 UmwStG gilt § 23 Abs. 1, Abs. 3, Abs. 4 und Abs. 6 UmwStG (im Fall der Einbringung in eine
Personengesellschaft) entsprechend; in den Fällen der Einbringung in eine Personengesellschaft im Wege der
Gesamtrechtsnachfolge ‑‑wie hier im Wege der Verschmelzung (§ 20 Abs. 1 Nr. 1 UmwG)‑‑ gilt auch § 20 Abs. 5 und
Abs. 6 UmwStG entsprechend. Nach § 20 Abs. 5 Satz 1 UmwStG sind das Einkommen und das Vermögen des
Einbringenden und der übernehmenden Gesellschaft auf Antrag so zu ermitteln, als ob das eingebrachte
Betriebsvermögen mit Ablauf des steuerlichen Übertragungsstichtags (§ 20 Abs. 6 UmwStG) auf die Übernehmerin
übergegangen wäre. Als steuerlicher Übertragungsstichtag (Einbringungszeitpunkt) darf in den Fällen der
Sacheinlage durch Verschmelzung im Sinne des § 2 UmwG der Stichtag angesehen werden, für den die
Schlussbilanz jedes der übertragenden Unternehmen im Sinne des § 17 Abs. 2 UmwG aufgestellt ist; dieser Stichtag
darf höchstens acht Monate vor der Anmeldung der Verschmelzung zur Eintragung in das Handelsregister liegen
(§ 20 Abs. 6 Satz 1 UmwStG).


22


4. Diese rechtlichen Grundsätze hat das FG im Streitfall beachtet. Eine Saldierung des im Jahr 2014 von der H-KG
erzielten Verlusts mit dem Gewinn der Klägerin ist ausgeschlossen.


23


a) Stichtag der Schlussbilanz im Sinne des § 17 Abs. 2 UmwG und damit steuerlicher Übertragungsstichtag
(Einbringungszeitpunkt) im Sinne des § 20 Abs. 6 Satz 1 UmwStG ist vorliegend der 31.12.2014. Da die Klägerin
einen entsprechenden Antrag gestellt hat, sind das Einkommen und das Vermögen der Einbringenden (der
Kommanditisten der H-KG) und der Klägerin so zu ermitteln, als ob das eingebrachte Betriebsvermögen mit Ablauf
des 31.12.2014 auf die Klägerin übergegangen wäre. Damit geht einher, dass der Gewinn, den die H-KG im
Wirtschaftsjahr 2014, das heißt in der Zeit vom 01.01. bis zum 31.12.2014 erzielt hat, noch der H-KG zuzurechnen
ist. Die Rückwirkung nach § 20 Abs. 5 Satz 1 UmwStG bewirkt allein, dass nicht nur das ab dem Zeitpunkt der
Eintragung der Verschmelzung im Handelsregister (30.07.2015) erzielte Einkommen, sondern auch das im
Rückwirkungszeitraum (01.01. bis 29.07.2015) von der H-KG erzielte Einkommen bereits der Klägerin zuzurechnen
ist. Sie wirkt indes nicht über den 01.01.2015 hinaus zurück in das Jahr 2014 hinein.


24


Dem steht abweichend von der Ansicht der Klägerin nicht entgegen, dass das Gesetz in § 20 Abs. 5 Satz 1 UmwStG
einen Übergang des eingebrachten Betriebsvermögens mit Ablauf des steuerlichen Übertragungsstichtags fingiert.
Dies führt zwar im Fall der Verschmelzung von Personengesellschaften und der Einbringung des gesamten
Mitunternehmeranteils dazu, dass der Übernehmerin das eingebrachte Betriebsvermögen zugerechnet wird und dass
der Einbringende seine Mitunternehmerstellung in der übertragenden Personengesellschaft verliert und seine
Mitunternehmerstellung in der übernehmenden Personengesellschaft erlangt (Patt in Dötsch/Pung/Möhlenbrock
‑‑D/P/M‑‑, Die Körperschaftsteuer, § 24 UmwStG Rz 170). Zudem entstehen etwa ein Einbringungsgewinn oder ein
sogenannter Einbringungsfolgegewinn der übernehmenden Personengesellschaft auf den Zeitpunkt der
Einbringung (Patt in D/P/M, Die Körperschaftsteuer, § 24 UmwStG Rz 158). Diese umwandlungsbedingten Gewinne
sind dementsprechend in dem Veranlagungszeitraum zu versteuern, in dem der steuerliche Übertragungsstichtag
liegt.


25


Dies ändert aber nichts daran, dass sich die laufende Ergebniszurechnung erst mit Ablauf des steuerlichen26
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Übertragungsstichtags ‑‑das heißt am Tag danach (handelsrechtlicher Übertragungsstichtag)‑‑ ändert. Die im
eingebrachten Betriebsvermögen verwirklichten Sachverhalte werden nur insoweit der übernehmenden
Personengesellschaft zugerechnet (und in deren Gewinnermittlung berücksichtigt), als sie auf den
Rückwirkungszeitraum entfallen (Patt in D/P/M, Die Körperschaftsteuer, § 24 UmwStG Rz 172). Wählen die
Einbringungsbeteiligten ‑‑wie im Streitfall‑‑ den 31.12. als Einbringungszeitpunkt, so ist der Einbringende bis zum
31.12., 24:00 Uhr, Vermögensinhaber, ab dem 01.01., 00:00 Uhr, ist es die übernehmende Personengesellschaft (vgl.
Möhlenbrock in D/P/M, Die Körperschaftsteuer, Einführung UmwStG Rz 180; Menner in Haritz/Menner/Bilitewski,
Umwandlungssteuergesetz, 6. Aufl., § 20 Rz 625). Dies ist gerade der Hintergrund dafür, der Einbringung die
reguläre Schlussbilanz des übertragenden Rechtsträgers zugrunde zu legen und damit Zwischenabschlüsse
entbehrlich zu machen. Erst danach wird die übernehmende Gesellschaft mit dem übernommenen
Betriebsvermögen steuerpflichtig.


Wenngleich die an der Umwandlung beteiligten Rechtsträger den steuerrechtlich maßgeblichen Zeitpunkt für den
fiktiven Vermögensübergang ohnehin nicht frei bestimmen können (BFH-Urteil vom 22.09.1999 - II R 33/97, BFHE
189, 533, BStBl II 2000, 2, unter II.1.a), entspricht dies auch der vertraglichen Abrede zwischen den Parteien des
Verschmelzungsvertrags. Danach erfolgte die Vermögensübertragung im Innenverhältnis mit Wirkung zum Ablauf
des 31.12.2014 (24:00 Uhr). Erst vom 01.01.2015, 00:00 Uhr, an galten alle Handlungen, Erklärungen und Geschäfte
der übertragenden Gesellschaft als für Rechnung der übernehmenden Gesellschaft vorgenommen (§ 4.1 des
Verschmelzungsvertrags). Hingegen würde der Rechtsstandpunkt der Klägerin jedenfalls im Ergebnis zu einer
Rückwirkung bis zum 01.01.2014 führen. Dies hat der Gesetzgeber nicht vorgesehen.
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b) Eine (andere) rechtliche Grundlage für eine Konsolidierung der im Jahr 2014 von den an der Umwandlung
beteiligten Rechtsträgern erzielten Ergebnisse auf der Ebene der Klägerin existiert nicht. Eine solche hat auch die
Klägerin nicht benannt.
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c) Damit entspricht die Rechtslage dem § 2 UmwStG zugrunde liegenden Verständnis. Zwar werden die
Umwandlungsfolgen auf den steuerlichen Übertragungsstichtag zurückbezogen, so dass ein etwaiger
Übertragungsgewinn oder ein Übernahmeergebnis in dem Jahr entsteht, in dem der steuerliche
Übertragungsstichtag liegt (Slabon in Haritz/Menner/Bilitewski, Umwandlungssteuergesetz, 6. Aufl., § 2 Rz 47). Das
ändert aber nichts daran, dass die Ergebniszurechnung erst am handelsrechtlichen Übertragungsstichtag beginnt
und damit den nach dem steuerlichen Übertragungsstichtag liegenden Zeitraum (Rückwirkungszeitraum) betrifft.
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Dementsprechend hat die Vorinstanz zu Recht auf das BFH-Urteil vom 29.01.2003 - I R 38/01 (BFH/NV 2004, 305)
verwiesen. Danach folgt aus der rückwirkenden Verschmelzung zweier Kapitalgesellschaften mit dem steuerlichen
Übertragungsstichtag 31.12.1996 nicht, dass für das dortige Streitjahr (1996) keine die übertragende Gesellschaft
betreffenden Steuerbescheide mehr hätten ergehen dürfen. § 2 Abs. 1 UmwStG führe nicht dazu, dass die
übertragende Gesellschaft gleichsam rückwirkend als nicht mehr existent gelte. Die Vorschrift bewirke lediglich,
dass die Steuerpflicht dieser Gesellschaft mit dem Ablauf des Stichtags ende und dass alle später von der
übertragenden Gesellschaft verwirklichten Vorgänge steuerlich der Übernehmerin zuzurechnen seien. Die bis zum
Übertragungsstichtag verwirklichten Besteuerungsgrundlagen seien hingegen weiterhin der übertragenden
Gesellschaft zuzurechnen und in Bescheiden umzusetzen, die inhaltlich diese Gesellschaft beträfen (unter II.1.b
[Rz 14]). Entsprechendes gilt ‑‑trotz der unterschiedlichen Besteuerungssysteme‑‑ für die Verschmelzung zweier
Personengesellschaften. Insofern erfolgt eine Gleichbehandlung.
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Ebenso zutreffend hat das FG auf das BFH-Urteil vom 13.02.2008 - I R 11/07 (BFH/NV 2008, 1538) Bezug
genommen, das ebenfalls die Verschmelzung zweier Kapitalgesellschaften (mit ‑‑vermeintlichem‑‑ steuerlichem
Übertragungsstichtag 30.12.1998) betraf. Danach ist der von der übertragenden Gesellschaft im Verschmelzungsjahr
(01.01. bis 30.12.1998) erzielte Gewinn nicht mit einem von der übernehmenden Gesellschaft erwirtschafteten
Verlust zu verrechnen. Vielmehr unterliege der Gewinn der übertragenden Gesellschaft einer eigenständigen
Steuerfestsetzung, die gegenüber der übernehmenden Gesellschaft als Rechtsnachfolgerin erfolge. Bis zum Ablauf
des steuerlichen Übertragungsstichtags stellten die übertragende und die übernehmende Gesellschaft zwei
selbständige Rechtsträger dar und seien als solche getrennt zu veranlagen (unter II.1.a [Rz 15]).
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Das BFH-Urteil vom 31.05.2005 - I R 68/03 (BFHE 209, 535, BStBl II 2006, 380) steht dieser Sichtweise nicht
entgegen. Soweit der BFH dort davon ausgegangen ist, dass bei der Verschmelzung von Kapitalgesellschaften ein
im Übertragungsjahr bei der übertragenden Körperschaft eingetretener (laufender) Verlust mit Gewinnen der
übernehmenden Körperschaft des Übertragungsjahrs verrechnet werden kann, beruht dies auf der Auslegung des
§ 12 Abs. 3 Satz 2 UmwStG 1995, der eine Rechtsnachfolge der Übernehmerin in den verbleibenden Verlustvortrag
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im Sinne des § 10d EStG ausdrücklich vorsah, so dass es nach Ansicht des BFH sinnwidrig gewesen wäre, eine
Verrechnung der laufenden Verluste zu versagen.


d) Aus dem BFH-Urteil vom 03.02.2010 - IV R 61/07 (BFHE 229, 94, BStBl II 2010, 942) folgt nichts anderes. Auch
insoweit ist der Vorinstanz zuzustimmen. Nach dieser Entscheidung ist im Fall der rückwirkenden formwechselnden
Umwandlung einer GmbH in eine KG nach § 2 i.V.m. § 14 UmwStG 1995/1999 für Zwecke der Bestimmung der den
Rückwirkungszeitraum betreffenden verrechenbaren Verluste im Sinne von § 15a EStG auch die Haftungsverfassung
des entstandenen Rechtsträgers (KG) auf den steuerlichen Übertragungsstichtag (im Streitfall: 30.11.1998)
zurückzubeziehen. Dies betrifft jedoch allein die nach dem steuerlichen Übertragungsstichtag, das heißt im
Rückwirkungszeitraum (im dortigen Streitfall: Rumpfwirtschaftsjahr vom 01.12. bis zum 31.12.1998), erlittenen
Verluste. Für die Abzugsbeschränkung nach § 15a EStG maßgeblich war die Haftungsverfassung in diesem Zeitraum,
nicht die am 30.11.1998. Dementsprechend hat der BFH der dortigen Vorinstanz für den zweiten Rechtsgang
aufgegeben, den Verlustausgleich nach § 15a Abs. 1 Satz 1 EStG auf der Grundlage der (positiven) steuerlichen
Kapitalkonten der Kommanditisten zum 01.12.1998 ‑‑gegebenenfalls einschließlich etwaiger Einlagen und
Entnahmen im Rumpfwirtschaftsjahr 1998‑‑ zu bestimmen und den für den Verlustausgleich nach § 15a Abs. 1
Satz 2 und 3 EStG maßgeblichen (fiktiven) Haftungsumfang der Kommanditisten zum 31.12.1998 zu ermitteln
(Rz 29).
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e) Entsprechendes gilt für das von der Klägerin zitierte BFH-Urteil vom 22.09.1999 - II R 33/97 (BFHE 189, 533,
BStBl II 2000, 2), das die Feststellung des Einheitswerts des Betriebsvermögens betrifft. Danach ergebe sich aus der
Formulierung "mit Ablauf des Stichtags der Bilanz" in § 2 Abs. 1 UmwStG 1977, dass der (fiktive)
Vermögensübergang am Ende des maßgeblichen Stichtags (im dortigen Streitfall: 31.05.1987) erfolge, auf den die
Schlussbilanz des übertragenden Rechtsträgers aufgestellt sei, das heißt in der denkbar letzten Zeiteinheit dieses
Tages, nicht "nach Ablauf des Stichtags der Bilanz" (unter II.1.b [Rz 11]). Dies betrifft jedoch allein den fiktiven
Vermögensübergang am steuerlichen "Übertragungsstichtag", nicht die Ergebniszurechnung.
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f) Soweit das FG München im Urteil vom 18.12.2012 - 13 K 875/10 ‑‑für Zwecke der Gewerbesteuer‑‑ eine andere
Auffassung vertreten haben sollte, könnte sich der erkennende Senat dieser aus den oben dargestellten Gründen
nicht anschließen.
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g) Vor diesem Hintergrund ist die zwischen den Beteiligten (zwischenzeitig) streitig diskutierte Beschränkung der
Verlustnutzung nach § 2 Abs. 4 Satz 1 und 2 (i.V.m. § 24 Abs. 4 und § 20 Abs. 6 Satz 4) UmwStG für die rechtliche
Würdigung des Streitfalls im Jahr 2014 ohne Bedeutung. Auch dies spricht gegen die zu weit gehende Auffassung
der Klägerin, da der Gesetzgeber den Wirkbereich auch dieser Norm ansonsten wohl ausgedehnt hätte.
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5. Die Kostenentscheidung folgt aus § 135 Abs. 2, § 139 Abs. 4 FGO.37


Seite 6 von 6



https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410073/



		Urteil vom 14. März 2024, IV R 6/21

		Leitsätze

		Tenor

		Tatbestand

		I.



		Entscheidungsgründe

		II.







