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EU-Kommission: DAC9-Entwurf veröffentlicht 

Die EU-Kommission hat am 28.10.2024 einen Vorschlag für eine "DAC9"-Richtlinie (genauer: Vor-

schlag für eine Änderung der Richtlinie 2011/16/EU über die Zusammenarbeit der Verwaltungs-

behörden im Bereich der Besteuerung) verabschiedet. Die Zustimmung des Europäischen Rats 

(d.h. der Mitgliedstaaten) steht noch aus. 

Der Vorschlag der DAC9-Richtlinie beinhaltet u.a. Folgendes: 

› Einführung eines neuen Artikels, der die Rahmenbedingungen für den grenzüberschreitenden

Austausch des globalen Mindeststeuerberichts zwischen den Finanzverwaltungen der EU-Mit-

gliedstaaten regelt. Der Austausch soll dabei nach folgendem Verbreitungsansatz erfolgen:

- Der Mitgliedstaat der obersten Muttergesellschaft (UPE) erhält den vollständigen Mindest-

steuerbericht.

- Alle Mitgliedstaaten, die Pillar Two implementiert haben, erhalten die vollständige allge-

meine Sektion des Mindeststeuerberichts (siehe den Mindeststeuerbericht im Annex, wohl

unter 1.).

- QDMTT-only Mitgliedstaaten, in denen Geschäftseinheiten der MNE-Gruppe ansässig sind,

erhalten die für sie relevanten Teile der allgemeinen Sektion des Mindeststeuerberichts

(siehe den Mindeststeuerbericht im Annex, wohl unter 1., aber ohne 1.4).

- Mitgliedstaaten mit Besteuerungsrechten nach der Pillar Two-Richtlinie erhalten bestimmte

länderbezogene Informationen.

› Der Austausch soll i.d.R. drei Monate nach der Abgabefrist erfolgen; im Erstjahr sechs Monate.

› Annex: Dieser beinhaltet den Mindeststeuerbericht, der mit dem Globe Information Return iden-

tisch ist und der innerhalb der EU standardisiert werden soll.

Durch die DAC9-Richtlinie könnte die rechtliche Grundlage für den Austausch der Mindeststeuer-

berichte innerhalb der EU geschaffen werden; für den Austausch mit Staaten außerhalb der EU 

bedarf es aber noch des Abschlusses weiterer bilateraler bzw. multilateraler Vereinbarungen zum 

Informationsaustausch, die derzeit noch nicht existieren. 

BMF: Elektronische Übermittlung von Bilanzen sowie Gewinn- und Verlustrechnungen – Ände-

rung des Anwendungsschreibens zur Veröffentlichung der Taxonomie 

Mit BMF-Schreiben vom 28.10.2024 wird angekündigt, dass ab Taxonomie 6.9 Mussfelder nicht 

mehr mit NIL übermittelt werden dürfen, wenn sie für die jeweilige Rechtsform unzulässig sind. 

Dies war bisher ohne Weiteres möglich. Bei dieser zukünftigen rechtsformabhängigen Mussfeld-

Prüfung (Validierung) handelt es sich um eine softwaremäßige Umstellung, die im technischen 

Leitfaden zur Taxonomie 6.9 entsprechend aufgeführt wird. Der technische Leitfaden richtet sich 

daher in erster Linie an Programmierer und Softwarehersteller, welche E-Bilanz-Produkte anbieten 

und sich mit der Übermittlung von E-Bilanzen beschäftigen. Er kann aber auch dem Bilanzierenden 

zum besseren Verständnis der Regeln und Prüfungen dienen. 

Die Taxonomie Version 6.9 wird voraussichtlich ab dem 01.04.2025 vom BMF freigegeben werden 

(Veröffentlichung durch BMF-Schreiben Ende April/Mai 2025). Ihre Verwendung wird, beruhend 

auf den Erfahrungswerten der Vergangenheit, wahrscheinlich für die Wirtschaftsjahre, die nach 

dem 31.12.2024 beginnen und für Wirtschaftsjahre, die vor dem 31.12.2027 enden, gelten.  
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BFH: AdV betreffend Rückgängigmachung eines Investitionsabzugsbetrags für eine Photovolta-

ikanlage  

In einem Verfahren des einstweiligen Rechtsschutzes hat der BFH mit Beschluss vom 15.10.2024 

(III B 24/24 (AdV)) Aussetzung der Vollziehung (AdV) gewährt und entschieden, dass es ernstlich 

zweifelhaft ist, ob ein im Jahr 2021 in Abzug gebrachter Investitionsabzugsbetrag (IAB) für eine im 

Jahr 2022 tatsächlich erworbene und nach § 3 Nr. 72 EStG steuerbefreite Photovoltaikanlage al-

lein wegen des Inkrafttretens dieser Steuerbefreiung gemäß § 7g Abs. 3 Satz 1 EStG im Jahr 2021 

rückgängig zu machen ist. 

Im Streitfall bildete der Antragsteller im Rahmen seiner Einkommensteuererklärung 2021 für die 

geplante Anschaffung einer Photovoltaikanlage auf seinem Einfamilienhaus einen steuermindern-

den IAB. Im November 2022 schaffte er die Photovoltaikanlage mit einer Leistung von 11,2 kWp 

an. Nachdem der Gesetzgeber rückwirkend zum 01.01.2022 die Einnahmen aus Photovoltaikanla-

gen auf Einfamilienhäusern mit einer Leistung von bis zu 30 kWp steuerfrei gestellt hatte, machte 

das Finanzamt den bislang für 2021 gewährten IAB rückgängig, was zum Wegfall der zunächst 

eingetretenen Steuerminderung und für den Antragsteller zu einer Nachzahlung führte. Zur Be-

gründung verwies das Finanzamt auf das zwischenzeitlich ergangene BMF-Schreiben vom 

17.07.2023, wonach Investitionsabzugsbeträge, die für seit 2022 steuerbefreite Photovoltaikanla-

gen zuvor gebildet und nicht bis Ende 2021 wieder aufgelöst wurden, rückgängig zu machen 

seien. Über den fristgemäß eingelegten Einspruch des Antragstellers hatte das Finanzamt noch 

nicht entschieden. Den Antrag auf Aussetzung der Vollziehung (AdV) lehnte es ebenso wie das 

Finanzgericht ab. 

Nunmehr hat der BFH dem AdV-Antrag allerdings stattgegeben, denn es sei auf Grundlage der im 

einstweiligen Rechtsschutz gebotenen summarischen Prüfung ernstlich zweifelhaft, ob das Fi-

nanzamt den IAB im Streitjahr 2021 rückgängig machen durfte.  

Zunächst sei festzustellen, dass das dritte auf das Abzugsjahr 2021 folgende Wirtschaftsjahr bis-

lang noch nicht abgelaufen war und infolgedessen die in § 7g Abs. 3 Satz 1 EStG geforderte Vo-

raussetzung, dass nämlich eine Hinzurechnung in keinem der drei folgenden Wirtschaftsjahre er-

folgte, noch nicht abschließend habe beurteilt werden können. Vielmehr habe der Antragsteller 

mit dem Erwerb der Anlage im November 2022 zunächst die tatsächliche Anschaffung des Wirt-

schaftsguts vorgenommen, für das er den IAB im Jahr 2021 abgezogen hatte. Im Normalfall würde 

der planmäßige Erwerb zu einer gewinnerhöhenden Hinzurechnung gemäß § 7g Abs. 2 EStG im 

Jahr der Anschaffung (hier: 2022) führen. Der Antragsteller habe in seiner Einspruchsbegründung 

auch angegeben, dass er diese Hinzurechnung im Jahr 2022 auch tatsächlich vorgenommen, das 

Finanzamt deren Anerkennung jedoch verweigert habe. 

Welche Folgen die Einführung des § 3 Nr. 72 EStG für die Behandlung eines im Jahr 2021 für den 

Erwerb einer Photovoltaikanlage in Abzug gebrachten IAB hat, werde im Einkommensteuergesetz 

nicht ausdrücklich geregelt. Bereits die einfachrechtliche Würdigung begegne ernstlichen Zwei-

feln. Vor diesem Hintergrund erscheine die Beurteilung unsicher, ob der IAB unter den Umstän-

den des Streitfalls wegen § 3 Nr. 72 EStG bereits im Jahr seines ursprünglichen Abzugs rückgän-

gig zu machen sei oder ob eine entsprechende Hinzurechnung erst in einem späteren Veranla-

gungszeitraum vorgenommen werden könne. Auch der Meinungsstand im Schrifttum sei unein-

heitlich und bestätige die derzeit noch bestehende Unsicherheit der Gesetzesauslegung. Ein Teil 

der Literaturmeinung spreche sich für die Auffassung der Finanzverwaltung aus, während die Ge-

genmeinung eine Gewinnkorrektur im Jahr der Anschaffung der Photovoltaikanlage (hier: Jahr 

2022) trotz der Einführung des § 3 Nr. 72 EStG für möglich hält.  
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Im Ergebnis, so der BFH, sei die im ablehnenden AdV-Beschluss des Finanzgerichts vertretene 

Auffassung, dass der im Jahr 2021 gebildete IAB unter den Umständen des Streitfalls zwingend im 

Jahr seines Abzugs rückgängig gemacht werden müsse, nach der gebotenen summarischen Wür-

digung ernstlich zweifelhaft. Da sich die Entscheidungserheblichkeit dieser ungeklärten einfach-

rechtlichen Frage auch nicht aus einem anderen Grund in zweifelsfreier Weise verneinen lasse, sei 

die AdV – unabhängig von verfassungsrechtlichen Fragen – antragsgemäß zu gewähren gewesen. 
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Alle am 31.10.2024 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entschei-

dungsdatum 

Stichwort 

I R 32/20 05.06.2024 

Kürzung nach § 9 Nr. 3 GewStG bei ausländischer Betriebs-

stätte - keine Abkommensberechtigung von Personengesell-

schaften nach dem DBA-Niederlande 1959/2004 - Einkünfte 

aus unbeweglichem Vermögen nach Art. 4 DBA-Niederlande 

1959/2004 

III B 24/24 

(AdV) 
15.10.2024 

AdV betreffend Rückgängigmachung eines Investitionsab-

zugsbetrags für eine Photovoltaikanlage 

IX R 29/23 13.08.2024 
Kein Werbungskostenabzug für ausschließlich durch ein Insol-

venzverfahren verursachte Aufwendungen 

VII R 27/21 06.08.2024 
Eröffnung eines passiven Veredelungsverkehrs bei einer nicht 

zugelassenen Zollstelle 

 

Alle bis zum 04.11.2024 veröffentlichten Erlasse  

Aktenzeichen Entschei-

dungsdatum 

Stichwort       

III C 3 - S 

7329/19/10001 

:006 

01.11.2024 Übersicht der Umsatzsteuer-Umrechnungskurse 2024 

IV C 6 - S 2133-

b/24/10002 

:001 

28.10.2024 

Elektronische Übermittlung von Bilanzen sowie Gewinn- und 

Verlustrechnungen; Anwendungsschreiben zur Veröffentli-

chung der Taxonomie 

 

https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410182/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410185/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410185/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410184/
https://www.bundesfinanzhof.de/de/entscheidung/entscheidungen-online/detail/STRE202410183/
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Umrechnungskurse/2024-11-01-umsatzsteuer-umrechnungskurse-2024.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Umrechnungskurse/2024-11-01-umsatzsteuer-umrechnungskurse-2024.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Umrechnungskurse/2024-11-01-umsatzsteuer-umrechnungskurse-2024.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2024-10-28-e-bilanz-mussfeld.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2024-10-28-e-bilanz-mussfeld.pdf?__blob=publicationFile&v=5
https://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2024-10-28-e-bilanz-mussfeld.pdf?__blob=publicationFile&v=5
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EXPLANATORY MEMORANDUM 


1. CONTEXT OF THE PROPOSAL 


Reasons for and objectives of the proposal 


Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level 


of taxation for multinational enterprise groups and large sale domestic groups in the Union1 


(the Pillar Two Directive) implemented within the EU the agreement reached by the 


OECD/G20 Inclusive Framework (OECD/G20 IF) on Base Erosion and Profit Shifting 


(BEPS) on 8 December 2021. The Directive also follows closely the Global Anti-Base 


Erosion Rules (GloBE) Model Rules agreed by the OECD/G20 IF and published on 20 


December 2021.  


The Pillar Two Directive is designed to ensure that large multinational enterprises groups 


(MNEs) pay a minimum level of tax on the income arising in each jurisdiction where they 


operate. Entities within the scope of the rules must calculate their effective tax rate for each 


jurisdiction where they operate and pay a top-up tax for the difference between their effective 


tax rate per jurisdiction and the 15% minimum tax rate. Any resulting top-up tax is generally 


charged in the jurisdiction of the ultimate parent entity (UPE) of the MNE. The rules also take 


into account the possibility that jurisdictions introduce their own qualified domestic top-up 


tax (QDTT), thereby preserving a jurisdiction’s primary right of taxation over their own 


income. This qualified domestic top-up tax eliminates any top-up tax liability when it is 


treated as a QDTT Safe Harbour. 


Article 44 of the Pillar Two Directive sets out the requirements on filing that entities within 


scope of the Directive must meet. It refers to a Top-up tax information return which must be 


filed using a standard template and includes certain specified data points. The Top-up tax 


information return is a risk-assessment tool: it contains the information a tax administration 


needs to perform an appropriate risk assessment and evaluate the entity’s tax liability 


correctly.  


The baseline scenario for filing, under Article 44(2) of the Pillar Two Directive, is that each 


constituent entity must file its Top-up tax information return in the Member State where it is 


located. This means that each constituent entity of the MNE would need to file with its tax 


administration very extensive reports that would also include high-level information from the 


MNE to which is belongs. However, Article 44(3) provides for a derogation from this local 


filing requirement to the extent that the UPE (or a designated filing entity) files this Top-up 


tax information return on behalf of the entire MNE. The only condition attached is that 


arrangements to exchange information between tax administrations must be in place between 


the jurisdictions involved (i.e. the jurisdiction of the UPE or the designated filing entity and 


the jurisdictions of the other constituent entities within the group in question). Under these 


arrangements the reporting is only done once for the whole MNE, and the constituent entities 


are then exempted from filing reports themselves locally. It is expected that general reporting 


by the entity designated for the entire group will be the main approach taken by MNEs to 


report the information required by the Pillar Two Directive.  


 
1 OJ L 328, 22.12.2022, p. 1–58 ELI: http://data.europa.eu/eli/dir/2022/2523/oj.  
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The OECD has developed a standard template (GloBE Information Return or GIR)2 to be 


used by the entities to fulfil their filing obligations. It contains the data points to be exchanged 


and explanatory guidance on its use and strikes a balance between providing tax 


administrations with the data they need to undertake adequate compliance checks, while 


limiting the cost of compliance for MNEs. This proposal transposes the GIR into EU law by 


making it the Top-up tax information return envisaged in Article 44 of the Pillar Two 


Directive.  


This proposal also lays down a framework to facilitate the exchange of Top-up tax 


information return between Member States and enable MNEs to switch from local to central 


filing (i.e. filing by the UPE or a designated filing entity instead of filing by each constituent 


entity). This framework includes a “dissemination approach” to ensure that all relevant 


jurisdictions receive the information they need, based on their role in the MNE, in line with 


the OECD framework. 


For the exchange of information with third country jurisdictions, Member States will have to 


sign appropriate international agreements with those jurisdictions. To ensure a smooth 


functioning of the information exchange, and in order to minimise administrative burden, the 


proposed rules applicable within the EU are fully compatible with the rules governing 


information exchange with third country jurisdictions. 


Consistency with existing provisions in the policy area 


This proposal is fully consistent with and operationalises a specific provision (Article 44) of 


the Pillar Two Directive.  


Article 44(5) of the Pillar Two Directive lists the relevant information needed to file returns 


under the Pillar Two Directive. In particular, this concerns the identification of the constituent 


entities of an MNE, information on the corporate structure of the MNE and information which 


is necessary to compute the effective tax rate of constituent entities, the top-up tax and 


allocations. This has been further specified at the OECD/G20 IF level in the GIR, which this 


proposal incorporates into the body of EU law as a Top-up tax information return. This 


proposal does not involve processing of personal data within the meaning of Article 5 of 


Regulation (EU) 2016/6793 and Article 3 of Regulation (EU) 2018/17254. 


Secondly, this proposal lays down the rules for the exchange of Top-up tax information 


returns in line with the OECD framework.  


 
2 OECD (2023), Tax Challenges Arising from the Digitalisation of the Economy – GloBE Information 


Return (Pillar Two), OECD Publishing, Paris, https://doi.org/10.1787/91a49ec3-en. 
3 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the 


protection of natural persons with regard to the processing of personal data and on the free movement of 


such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016, 


p. 1–88 ELI: http://data.europa.eu/eli/reg/2016/679/oj). 
4 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the 


protection of natural persons with regard to the processing of personal data by the Union institutions, 


bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 


45/2001 and Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39–98 ELI: 


http://data.europa.eu/eli/reg/2018/1725/oj). 
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Consistency with other EU policies 


This proposal is fully consistent with and contributes to the Commission’s efforts to 


rationalise and simplify reporting requirements for business, with the aim of reducing this 


burden by 25%, without undermining the related policy objectives5. This is achieved by 


implementing through a Directive the exchange of information framework that underpins the 


Pillar Two Directive. This approach ensures the uniform and cross-cutting implementation 


across Member States of the rules on filing the Top-up tax information return. Moreover, it 


enables the MNE to fulfil its filing obligations only once (in the Member State of the UPE or 


of the designated filing entity) as opposed to having to file a Top-up tax information return in 


each Member States where constituent entities are located. 


2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY 


Legal basis 


Articles 113 and 115 of the Treaty on the Functioning of the European Union (TFEU) are the 


legal base for legislative initiatives in the field of administrative cooperation and direct 


taxation. Although no explicit reference to direct taxation is made, Article 115 can be used for 


the approximation of national laws and administrative practices that directly affect the 


establishment or functioning of the single market in the field of direct taxation.  


As the proposed initiative amends the DAC, the legal base chosen remains the same. Indeed, 


the proposed rules, which aim to ensure a functioning framework with respect to the exchange 


of information between competent authorities for the purposes of the Pillar Two Directive, do 


not deviate from the subject matter of the DAC. In particular, the amendments envisaged will 


provide a clear and harmonised framework for filing and exchanging the Top-up tax return. 


The consistent application of these provisions can only be achieved through the 


approximation of national laws following a uniform approach, as prescribed in Articles 113 


and 115 TFEU. 


Subsidiarity (for non-exclusive competence)  


The proposal fully observes the principle of subsidiarity as set out in Article 5 TFEU. It 


addresses administrative cooperation in the field of taxation. The proposal is twofold: firstly, 


it operationalises Article 44 of the Pillar Two Directive by providing uniform reporting 


requirements for the MNEs within the scope of the Directive; secondly, it expands the scope 


of the automatic exchange of information between the competent authorities of Member 


States to the reports filed by MNEs for the purposes of the Pillar Two Directive.  


Legal certainty and clarity for MNEs and tax administrations can only be ensured by creating 


a single set of uniform rules applicable to all Member States. The existing rules for ensuring a 


global minimum level of taxation for MNEs and Large-scale domestic groups in the EU, 


which are enshrined in the Pillar Two Directive, would be severely undermined if Member 


States were to implement different reporting requirements nationally.  


While a common approach to filing and information exchange for the purposes of Pillar Two 


has been developed at international level by means of the GloBE model rules, it is important 


to ensure that this is implemented in the EU in a coherent way. In the EU, which consists of 


highly integrated economies, there is a need for coordinated action, to improve the 


functioning of the single market and guarantee the proper functioning of the Pillar Two 


 
5 COM(2023) 168 final. 
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Directive in ensuring the minimum effective taxation of business profits. This can only be 


achieved if the reporting obligations are also enacted centrally and transposed in a uniform 


fashion. 


An EU initiative adds value, as compared to what a multitude of national implementation 


methods based on the legally non-binding GloBE model rules could achieve. There are three 


main advantages to an EU approach. Firstly, the legal framework for filing and exchanging 


information between tax authorities would be fully aligned across Member States, which 


would ease the reporting requirements for MNEs. Secondly, the exchange of information 


would be supported by a common IT infrastructure. Finally, a uniform implementation at EU 


level would give taxpayers legal certainty as to their filing obligations and the rules on the 


exchange of information between competent authorities.  


Proportionality 


The proposal implements the existing obligations under Article 44 of the Pillar Two Directive 


on the filing obligations of MNEs within the scope of the Directive, and extends the scope of 


the automatic exchange of information under the DAC to the reports filed by these MNEs. 


Considering that these MNEs have operations beyond the borders of a single Member State, 


EU common rules represent the minimum level of regulation necessary to ensure effective 


reporting.  


The Directive, therefore, does not go beyond what is necessary to achieve its objecives and 


respects the principle of proportionality. 


Choice of instrument 


The proposal is for a Directive, which is the only available instrument available under the 


legal base of Articles 113 and 115 TFEU. Furthermore, this Directive represents the eighth 


amendment to the Directive on Administrative Cooperation (2011/16/EU), following Council 


Directives 2014/107/EU, 2015/2376/EU, 2016/881/EU, 2016/2258/EU, 2018/822/EU, 


2021/514/EU and 2023/2226/EU. 


3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER 


CONSULTATIONS AND IMPACT ASSESSMENTS 


Impact assessment 


No impact assessment was carried out for this proposal. 


The proposal operationalises Article 44 of the Pillar Two Directive in a manner which is fully 


consistent with and closely replicates what has been developed at global level. There are no 


other policy options to choose from. In addition, there is a political urgency to proceed with 


the proposal as the first reporting will need to take place by 30 June 2026, which is the 


deadline set by the Pillar Two Directive. This means that it is essential to have a swift 


adoption and implementation process of this initiative by the Member States. 


Fundamental rights 


This proposed Directive respects fundamental rights and observes the principles recognised in 


particular by the Charter of Fundamental Rights of the European Union 
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4. BUDGETARY IMPLICATIONS 


The cost for implementing this proposal is estimated to 3.3 million EUR for the period 


2024-2027. It will be financed through redeployment of funds from the existing Fiscalis 


programme. For further details, see the legislative financial statement. 


5. OTHER ELEMENTS 


Detailed explanation of the specific provisions of the proposal 


The Pillar Two Directive envisages local filing as the default rule for all constituent entities of 


the MNE within EU. However, it allows for central filing if two conditions are fulfilled: (1) 


an agreement to exchange information is in effect between the jurisdiction of the entity 


designated to file the Top-up tax information return on behalf of the group (i.e. the UPE or the 


designated filing entity) and the jurisdictions of the constituent entities; and (2) the UPE or the 


designed filing entity have indeed done so. This proposal lays down the exchange of 


information framework within the EU, therefore enabling central filing within the EU. 


The proposal consists of two parts: (a) amendments to the text of the DAC; and (b) a new 


Annex. 


(a) Amendments to the text of the DAC – Framework for the exchange of Top-up tax 


information returns 


The main change is the new Article 8ae, which sets out the framework for the exchange of 


Top-up tax information returns. The basic rules for filing the Top-up tax information return 


are set out in Article 44 of the Pillar Two Directive, which contains the information that are to 


be provided by the reporting entities of an MNE or LSDG so that Member States’ tax 


administration can monitor whether the entities in scope are correctly applying the rules of the 


Pillar Two Directive.  


Member States should take the necessary measures to enable the reporting entities of an MNE 


that is resident for tax purposes within the EU to file the Top-up tax information return within 


15 months after the last day of the Reporting fiscal year, except for the first Reporting fiscal 


year, where the filing must be done no later than 18 months after the last day of the Reporting 


fiscal year. These deadlines are stipulated in Articles 44 (7) and 51 of the Pillar Two 


Directive. After the Top-up tax information return is filed with the Member State, the 


competent authority of that Member State sends appropriate parts of that report to the relevant 


competent authorities of relevant other Member States. 


Competent authorities communicate the Top-up tax information return in the following 


manner (i.e. “dissemination approach”):  


• the Member State of the UPE of the MNE receives the full Top-up tax information 


return; 


• all Implementing Member States receive the full General section of the Top-up tax 


information return; 


• qualified domestic top-up tax (QDTT)-only Member States, where constituent 


entities of the MNE are located, receive the relevant parts of the General section of 


the Top-up tax information return; 


• Member States with taxing rights under the Pillar Two Directive receive specific 


Jurisdictional sections. 







EN 6  EN 


The relevant parts of the Top-up tax information return should be exchanged as soon as 


possible and, in any case, no later than 3 months after the filing deadline for that Reporting 


fiscal year. For the first year of application of the Pillar Two Directive (i.e. Reporting fiscal 


year 2024), the deadline for exchanging the information is six months after the filing deadline. 


Top-up tax information returns received after the filing deadline should also be exchanged as 


soon as they have been received and, in any case, no later than 3 months after they have been 


received.  


The communication of information to competent authorities of other Member States will take 


place using the standard computerised form that will be developed by the Commission by 


means of an implementing act. 


For Member States that have elected not to apply the qualified income inclusion rule (IIR) and 


the qualified under-taxed profit rule (UTPR) pursuant to Article 50(1) of the Pillar Two 


Directive, the application of the rules of this Directive is also postponed.  


The new Article 9a provides a possibility for the competent authority to enquire about a Top-


up tax information return that was notified to be filed centrally but which has not been 


exchanged. The competent authority of a Member State where the filing entity is resident for 


Pillar Two purposes can then verify if such a report has been filed and enquire about the 


expected date of filing if this has not already been done. If the Top-up tax information return 


has not been received within 3 months of the new expected filing date, local filing 


requirements may be imposed on the constituent entities of the MNE in order to obtain the 


Top-up tax information return since the conditions for central filing have not been met. On the 


other hand, no local filing may be imposed on the constituent entities before the 


abovementioned deadline has passed.  


Furthermore, when the Top-up tax information return has been received and, after 


verification, the competent authority has reason to believe that it requires corrections, they 


should notify the competent authority of the sending Member State. The sending competent 


authority should, without delay, take appropriate measures to obtain the corrected Top-up tax 


information return from the filing entity and exchange it with the relevant competent 


authorities of Member States.  


(b) Annex VII 


The proposal adds a new Annex VII to the DAC. The first section defines certain terms used 


in the Annex and the relevant Articles in the DAC. The second section describes the filing 


rules that apply to the filing entity of the MNE. The third section includes the Top-up tax 


information return (which is fully in line with the GIR developed by the OECD) and aligns it 


with the Pillar Two Directive. The Top-up tax information return can be amended by the 


Commission by delegated act to reflect future update agreed at international level.  
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2024/0276 (CNS) 


Proposal for a 


COUNCIL DIRECTIVE 


amending Directive 2011/16/EU on administrative cooperation in the field of taxation 


THE COUNCIL OF THE EUROPEAN UNION, 


Having regard to the Treaty on the Functioning of the European Union, and in particular 


Articles 113 and 115 thereof, 


Having regard to the proposal from the European Commission, 


After transmission of the draft legislative act to the national parliaments, 


Having regard to the opinion of the European Parliament6,  


Having regard to the opinion of the European Economic and Social Committee7,  


Acting in accordance with a special legislative procedure, 


Whereas: 


(1) Council Directive (EU) 2022/25238 implemented the agreement reached by the 


OECD/G20 Inclusive Framework (OECD/G20 IF) on Base Erosion and Profit Shifting 


(BEPS) on 8 December 2021 and follows closely the OECD Model Rules agreed by 


the OECD/G20 IF on 14 December 2021. The Directive introduces a qualified income 


inclusion rule (IIR), a qualified undertaxed profit rule (UTPR) and also allows 


Member States to introduce their own qualified domestic top-up tax (QDTT). 


(2) Article 44 of the Council Directive (EU) 2022/2523 already sets the rules for filing 


Top-up tax information returns and outlines broadly the information categories to be 


reported by the multinational enterprises (MNEs) and large-scale domestic groups 


(LSDGs) covered by that Directive as the tax administrations need those Top-up tax 


information returns to perform an appropriate risk assessment, to evaluate the 


correctness of the tax liability and to monitor whether the MNEs and LSDGs correctly 


apply the rules set out in Council Directive (EU) 2022/2523.  


(3) It is therefore appropriate to amend Council Directive 2011/16/EU9 to set up new rules 


on automatic exchange of information to facilitate the exchange of information with 


respect to the Top-up tax information return and thereby provide the framework for 


the operational implementation of Article 44 of Council Directive (EU) 2022/2523. 


Those rules should be in line with the OECD/G20 IF agreement and Model Rules.  


 
6 OJ C , , p. . 
7 OJ C , , p. . 
8 Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level of 


taxation for multinational enterprise groups and large-scale domestic groups in the Union (OJ L 328, 


22.12.2022, p. 1–58 ELI: http://data.europa.eu/eli/dir/2022/2523/oj).  
9 Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of 


taxation and repealing Directive 77/799/EEC (OJ L 64, 11.3.2011, p.1, ELI: 


http://data.europa.eu/eli/dir/2011/16/oj). 



http://data.europa.eu/eli/dir/2022/2523/oj
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(4) Those rules should enable the central filing of the Top-up tax information return as 


opposed to the local filing of that return in each jurisdiction that is implementing the 


OECD/G20 IF agreement regarding the minimum taxation of MNE (implementing 


jurisdictions)10. Tax administrations of each relevant implementing jurisdiction should 


receive the necessary information under the standard information return. 


(5) Member States should take the necessary measures to require the reporting entities of 


an MNE that is located within the EU to file the Top-up tax information return within 


the deadlines provided for in Articles 44(7), and Article 51, of Council Directive (EU) 


2022/2523. 


(6) When a Member State receives Top-up tax information returns from the reporting 


entities, they should communicate to the Member States and receiving jurisdictions, no 


later than three months after receipt, the relevant specific parts of those Top-up tax 


information returns in accordance with the dissemination approach approved by the 


OECD/G20 IF. In the first year of operation, the deadline for communication of the 


reports should be prolonged to six months after the receipt to accommodate any delays 


in the new system of exchange. 


(7) The Member State of the ultimate parent entity of the MNE should receive the full 


Top-up tax information return. All Member States that have implemented a qualified 


IIR or a qualified UTPR or both (Implementing Member States) should be provided 


with the full General section of the Top-up tax information return and QDTT-only 


Member States, where constituent entities of the MNE are located, should be provided 


with the relevant parts of the General section of the Top-up tax information return. 


Jurisdictional sections should be provided to the Member States with taxing rights 


under Council Directive (EU) 2022/2523. 


(8) The communication of information to competent authorities of other Member States 


should take place using the standard computerised form developed by the Commission 


by means of implementing acts. 


(9) The competent authorities should notify each other when there is reason to believe that 


the information included in a Top-up tax information return requires correcting. Such 


corrections should be exchanged without undue delay with all competent authorities 


for which such information is subject to exchange. 


(10) If a competent authority does not receive an exchange that was expected pursuant to a 


notification from an MNE, it should notify the competent authority that was expected 


to send the information of the missing exchange. The latter competent authority should 


without delay determine the reason for not exchanging the relevant information and 


should inform the competent authority that notified the missing exchange within one 


month, including the expected new date for the exchange. If the information is not 


received by the new date for exchange, it should be considered that the central filing 


has not taken place and the competent authority that notified the missing exchange 


should require the MNE’s constituent entity to file the Top-up tax information return 


locally.  


(11) Article 50 of Council Directive (EU) 2022/2523 allows Member States in which very 


few groups are headquartered, to elect not to apply the IIR and UTPR for a limited 


 
10 OECD (2021), Tax Challenges Arising from Digitalisation of the Economy – Global Anti-Base Erosion 


Model Rules (Pillar Two): Inclusive Framework on BEPS, OECD/G20 Base Erosion and Profit Shifting 


Project, OECD Publishing, Paris, https://doi.org/10.1787/782bac33-en. 
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period of time. Such Member States should only start applying the rules on exchange 


of Top-up tax information returns when the period of election under Article 50 of 


Council Directive (EU) 2022/2523 ends.  


(12) Council Directive 2011/16/EU and Annex VII thereto, as amended by this Directive 


should be read together with Council Directive (EU) 2022/2523. The terms set out in 


Council Directive 2011/16/EU that are also found in Council Directive (EU) 


2022/2523 should have the same meaning as that in the latter Directive. Furthermore, 


this Directive contains additional definitions necessary to reflect further international 


developments in the context of the exchange of information in the field of taxation.  


(13) LSDGs are included in reporting requirements in Council Directive (EU) 2022/2523, 


and they are required to present an overview of the structure as well as tax obligations 


for the whole LSDG, even if the overview is relevant only to the tax administration in 


the Member State where it is located. In order to minimise the administrative burden 


for the Member State concerned and maintain the equal treatment provided for in 


Council Directive (EU) 2022/2523, LSDGs should submit their reports using the 


template set out in the Annex to this Directive.  


(14) Article 44(5) of Council Directive (EU) 2022/2523 provides for the filing of the Top-


up tax information return in a standard template. The OECD/G20 IF developed such a 


standard template11, which contains the information a tax administration needs in order 


to perform an appropriate risk assessment and to evaluate the correctness of a 


constituent entity’s top-up tax liability. The OECD/G20 IF also developed 


instructions12 for the filing the standard template, which will be a useful source of 


interpretation for the MNEs to file the Top-up tax information return. It is therefore 


appropriate to set out, in a new Annex to Council Directive 2011/16/EU (Annex VII), 


a standard form, in line with that developed by the OECD/G20 IF, for the filing of the 


Top-up tax information return under Council Directive 2011/16/EU, as amended by 


this Directive and Council Directive (EU) 2022/2523. 


(15) The standard template for the Top-up tax information return provided for in this 


Directive ensures that the information and tax calculations that an MNE is required to 


file under the Top-up tax information return are sufficiently comprehensive to allow 


tax administrations to perform an appropriate risk assessment and to evaluate the 


correctness of a constituent entity’s tax liability under Council Directive (EU) 


2022/2523. At the same time, it is sought to avoid imposing unnecessary information 


collection, computation and reporting requirements on MNEs or exposing taxpayers to 


multiple, uncoordinated requests for further information in each implementing 


jurisdiction. A standardised information return does not preclude a tax administration 


from requesting necessary supporting information in follow-up requests to verify 


compliance with Council Directive (EU) 2022/2523 under their national law. 


However, jurisdictions should generally refrain from requiring the reporting of 


additional data points beyond the Top-up tax information return as part of their routine 


tax return and payment requirements and any such information should relate, for 


instance, to liability, timing and method of payment or identification of the taxpayer 


and contact details, rather than the calculation of a constituent entity’s top-up tax 


liability. 


 
11 OECD (2023), Tax Challenges Arising from the Digitalisation of the Economy – GloBE Information 


Return (Pillar Two), OECD Publishing, Paris, https://doi.org/10.1787/91a49ec3-en. 
12 Ibid. 
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(16) In order to ensure that the standard template for Top-up tax information return is kept 


in line with international developments, the power to adopt acts in accordance with 


Article 290 of the Treaty on the Functioning of the European Union should be 


delegated to the Commission to amend Section III of Annex VII to Council Directive 


2011/16/EU, where necessary. It is of particular importance that the Commission carry 


out appropriate consultations during its preparatory work, including at expert level, 


and that those consultations be conducted in accordance with the principles laid down 


in the Interinstitutional Agreement on Better Law-Making of 13 April 201613. In 


particular, to ensure equal participation in the preparation of delegated acts, the 


European Parliament and the Council receive all documents at the same time as 


Member States' experts, and their experts systematically have access to meetings of 


Commission expert groups dealing with the preparation of delegated acts. 


(17) Since the objective of this Directive, namely to provide the framework for the 


operational implementation of Council Directive (EU) 2022/2523 on the basis of the 


common approach contained in the OECD Model Rules, cannot be sufficiently 


achieved by each Member State acting alone, because independent action by Member 


States would risk fragmenting the internal market, but can rather, given the scale of the 


global minimum tax reform and the critical importance of adopting solutions that 


function for the internal market as a whole, be better achieved at Union level, the 


Union may adopt measures, in accordance with the principle of subsidiarity as set out 


in Article 5 of the Treaty on European Union. In accordance with the principle of 


proportionality as set out in that Article, this Directive does not go beyond what is 


necessary in order to achieve that objective. 


(18) Directive 2011/16/EU should therefore be amended accordingly, 


HAS ADOPTED THIS DIRECTIVE: 


Article 1 


Council Directive 2011/16/EU is amended as follows: 


(1) in Article 3, point (9) is amended as follows: 


(a) the first subparagraph, is amended as follows: 


(a) point (a) is replaced by the following: 


‘(a) for the purposes of Article 8(1) and Articles 8a to 8ae, the 


systematic communication of predefined information to another 


Member State, without prior request, at pre-established regular 


intervals. For the purposes of Article 8(1), reference to available 


information relates to information in the tax files of the Member 


State communicating the information, which is retrievable in 


accordance with the procedures for gathering and processing 


information in that Member State;’; 


(b) point (c) is replaced by the following: 


‘(c) for the purposes of provisions of this Directive other than Article 


8(1) and (3a) and Articles 8a to 8ae, the systematic communication 


 
13 OJ L 123, 12.5.2016, p. 1, ELI: http://data.europa.eu/eli/agree_interinstit/2016/512/oj. 
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of predefined information provided in the first subparagraph, points 


(a) and (b), of this point.’; 


(b) the second subparagraph is replaced by the following: 


‘In the context of this Article, Articles 8(3a), 8(7a), 21(2) of and Annex 


IV to this Directive, any capitalised term shall have the meaning that it 


has under the corresponding definitions set out in Annex I to this 


Directive. In the context of Article 21(5) and Article 25(3) and (4) of this 


Directive, any capitalised term shall have the meaning that it has under 


the corresponding definitions set out in Annex I, V or VI to this 


Directive. In the context of Article 8aa of and Annex III to this Directive, 


any capitalised term shall have the meaning that it has under the 


corresponding definitions set out in Annex III to this Directive. In the 


context of Article 8ac of and Annex V to this Directive, any capitalised 


term shall have the meaning that it has under the corresponding 


definitions set out in Annex V to this Directive. In the context of Article 


8ad and Annex VI to this Directive, any capitalised term shall have the 


meaning that it has under the corresponding definitions set out in 


Annex VI to this Directive. In the context of Articles 8ae, 9a of and 


Annex VII to this Directive any term shall have the same meaning as 


defined in Article 3, Article 9(2) point (a), Article 16 (4), (6), (8) and 


(11), Article 17(1), Article 21(5), Article 22(1), Article 24 (4) and (6), 


Article 26(2), Article 27 (3), (4), and (5), Article 28(1), Article 30(2), 


Article 31 (1), Article 32, Article 33(1), Article 35(1), Article 36(1), 


Article 37(1), Article 39(1), Article 42(1), Article 44(1), Article 47(1) 


and Article 49(3) of Council Directive (EU) 2022/2523*. Furthermore, 


any capitalised term shall have the meaning defined in Section I of 


Annex VII to this Directive. 


* Council Directive (EU) 2022/2523 of 15 December 2022 on ensuring a global minimum 


level of taxation for multinational enterprise groups and large-scale domestic groups in the 


Union (OL L 328, 22.12.2022, p.1, ELI: http://data.europa.eu/eli/dir/2022/2523/oj).’; 


(2) the following article is added: 


‘Article 8ae 


Exchange of information with respect to Top-up tax information returns under 


Article 44 of Council Directive (EU) 2022/2523 


1. Each Member State shall take the necessary measures to require the ultimate parent 


entity or designated filing entity, as referred to in Article 44(3), points (a) and (b), of 


Council Directive (EU) 2022/2523, of an MNE group that is located in its territory in 


accordance with Article 4 of Council Directive (EU) 2022/2523, to file the Top-up 


tax information return using the standard template provided for in Section III of 


Annex VII to this Directive and within the deadlines set in Articles 44(7) and 51 of 


Council Directive (EU) 2022/2523. 


2. The competent authority of a Member State which has received the Top-up tax 


information return pursuant to paragraph 1 shall communicate, by means of 


automatic exchange and in accordance with the following dissemination approach: 


(a) The General section of the Top-up tax information return, to the 


Implementing Member State where the ultimate parent entity or 


constituent entities of the MNE are located; 
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(b) The General section of the Top-up tax information return, with the 


exception of the high-level summary information in Section 1.4 thereof, 


to the qualified domestic top-up tax (QDTT)-only Member States: 


(i) where constituent entities of the MNE are located;  


(ii) where a joint venture or a member of a joint venture group of the 


MNE is located if the QDTT is imposed on joint ventures in the 


jurisdiction;  


(iii) in situations where the QDTT is imposed on a stateless constituent 


entity of the MNE in the jurisdiction;  


(c) One or more Jurisdictional Sections of the Top-up tax information return, 


to Member States that have taxing rights under Council Directive (EU) 


2022/2523 in respect of the Member States to which such Jurisdictional 


Sections relate.  


Notwithstanding the first subparagraph, UTPR jurisdictions with a UTPR 


percentage of zero shall only be provided with the portion of the Top-up 


tax information return that contains information on the attribution of 


Top-up tax under the UTPR in respect of that jurisdiction, such 


information being consistent with an excerpt of Section 3.4.3 of the Top-


up tax information return, and the Implementing Member State in which 


the ultimate parent entity is located shall be provided with all 


Jurisdictional sections. 


3. The competent authority of a Member State shall exchange the Top-up tax 


information return received pursuant to paragraph 1 as soon as possible and in any 


case no later than three months after the filing deadline for that Reporting fiscal year. 


4. The competent authority of a Member State shall exchange the Top-up tax 


information return received after the filing deadline no later than three months 


following the date on which it is received. 


5. To facilitate the exchange of information referred to in paragraph 2 of this Article, 


the Commission shall adopt, by means of implementing acts, the necessary practical 


arrangements, as part of the procedure for establishing the standard computerised 


form provided for in Article 20(5). Those implementing acts shall be adopted in 


accordance with the procedure referred to in Article 26(2). 


6. The Commission shall not have access to the information referred to in paragraph 2, 


points (a) to (c). 


7. The communication and exchange referred to in paragraph 2, 3 and 4 of this Article 


shall take place using the standard computerised form referred to in Article 20(5).’ 


(3) Article 8b is replaced by the following: 


‘Article 8b 


‘Member States shall provide the Commission on an annual basis with 


statistics on the volume of automatic exchanges under Articles 8(1), 


8(3a), 8aa, 8ac and 8ae and with information on the administrative and 


other relevant costs and benefits relating to exchanges that have taken 


place and any potential changes, for both tax administrations and third 


parties.’ 
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(4) The following article is added: 


‘Article 9a 


Collaboration on Corrections, Compliance and Enforcement with respect to Top-up 


tax information returns 


1. Where the competent authority of a Member State has reason to believe, that the 


information, in a Top-up tax information return regarding an ultimate parent entity or 


designated filing entity that is located in the jurisdiction of the other Member State, 


requires corrections, it shall notify the competent authority of the other Member 


State. If the notified competent authority agrees that the information in the Top-up 


tax information return requires corrections, it shall take, without delay, appropriate 


measures to obtain such corrected information from the concerned ultimate parent 


entity or designated filing entity. It shall exchange, without delay, the corrected 


information with all competent authorities for which such information is subject to 


exchange in accordance with this Directive. 


2. When the competent authority of a Member State has received a notification from 


one or more constituent entities located in its Member State that the Top-up tax 


information return for such constituent entities was to be filed by the ultimate parent 


entity or designated filing entity located in another Member state, but the information 


included in the Top-up tax information return was not exchanged withing the 


deadlines specified in it Article 8ae(3), it shall notify the other competent authority 


that the information has not been received.. The notified competent authority shall, 


without delay, determine the reason for not exchanging the concerned Top-up tax 


information return and shall inform the competent authority within one month of the 


receipt of the notification, including the expected exchange date for the Top-up tax 


information return where relevant.’  


(5) in Article 18, paragraph 4 is replaced by the following: 


‘4. The competent authority of each Member State shall put in place an effective 


mechanism to ensure the use of information acquired through the reporting or 


the exchange of information under Articles 8 to 8ae.’; 


(6) in Article 20, paragraph 5 is replaced by the following: 


‘5. The Commission shall adopt implementing acts laying down standard 


computerised forms, including the linguistic arrangements, in the following cases: 


(a) for the automatic exchange of information on advance cross-border rulings and 


advance pricing arrangements pursuant to Article 8a before 1 January 2017; 


(b) for the automatic exchange of information on reportable cross-border 


arrangements pursuant to Article 8ab before 30 June 2019; 


(c) for the automatic exchange of information on Reportable Crypto-Assets 


pursuant to Article 8ad before 30 June 2025: 


(d) for automatic exchange of Top-up tax information return pursuant to Article 


8ae before 1 January 2026. 


Those standard computerised forms shall not exceed the components for the 


exchange of information listed in Articles 8a(6), 8ab(14), 8ad(3), and 8ae(2) and 


such other related fields which are linked to those components which are necessary 


to achieve the objectives of Articles 8a, 8ab, 8ad and 8ae, respectively. 
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The linguistic arrangements referred to in the first subparagraph of this paragraph 


shall not preclude Member States from communicating the information referred to in 


Articles 8a and 8ab in any of the official languages of the Union. However, those 


linguistic arrangements may provide that the key elements of such information shall 


also be sent in another official language of the Union. 


The implementing acts referred to in this paragraph shall be adopted in accordance 


with the procedure referred to in Article 26(2).’; 


(7) in Article 21, the following paragraph is added: 


‘9. The Commission is empowered to adopt delegated acts, in accordance with 


Article 26a, to amend Section III of Annex VII to align it with any update of 


the standard Top-up tax information return laid down in the OECD/G20 


Inclusive Framework agreement on Base Erosion and Profit Shifting (BEPS)*. 


 *OECD (2023), Tax Challenges Arising from the Digitalisation of the 


Economy – GloBE Information Return (Pillar Two), OECD Publishing, Paris, 


https://doi.org/10.1787/91a49ec3-en.’ 


(8) in Article 22, paragraphs 3 and 4 are replaced by the following: 


‘3. Member States shall retain the records of the information received through the 


automatic exchange of information pursuant to Articles 8 to 8ae for no longer 


than necessary but in any event not less than five years from its date of receipt 


to achieve the purposes of this Directive. 


4. Member States shall endeavour to ensure that a reporting entity is allowed to 


obtain confirmation by electronic means of the validity of the information on 


the TIN of any taxpayer subject to the exchange of information under Articles 


8 to 8ae. The confirmation of the information on the TIN may be requested 


only for the purposes of validation of the correctness of the data referred to in 


Articles 8(1), 8(3a), 8a(6), 8aa(3), 8ab(14), 8ac(2), 8ad(3) and 8ae(2).’; 


(9) Article 25a is replaced by the following: 


‘Article 25a 


Penalties 


Member States shall lay down the rules on penalties applicable to infringements of 


national provisions adopted pursuant to this Directive and concerning Articles 8aa to 


8ae, and shall take all measures necessary to ensure that they are implemented. The 


penalties provided for shall be effective, proportionate and dissuasive.’; 


(10) the following article is added: 


‘Article 26a 


Exercise of the delegation 


1. The power to adopt the delegated act referred to in Article 21(9) shall be conferred 


on the Commission for an indeterminate period of time from the date of entry into 


force of this Directive subject to the conditions laid down in this Article. 


2. The power to adopt delegated acts referred to in Article 21(9) shall be conferred on 


the Commission for an indeterminate period of time from the date of entry into force 


of this Directive. 


3. The delegation of power referred to in Article 21(9) may be revoked at any time by 


the Council. A decision to revoke shall put an end to the delegation of the power 
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specified in that decision. It shall take effect the day following the publication of the 


decision in the Official Journal of the European Union or at a later date specified 


therein. It shall not affect the validity of any delegated acts already in force. 


4. Before adopting the delegated act, the Commission shall consult experts designated 


by each Member State in accordance with the principles laid down in the Inter-


institutional Agreement on better law making of 13 April 2016. 


5. As soon as it adopts the delegated act, the Commission shall notify it to the Council. 


6. The delegated act adopted pursuant to Article 21(9) shall enter into force only if no 


objection is expressed by the Council within a period of two months of notification 


of that act to the Council or if, before the expiry of that period, the Council has 


informed the Commission that it will not object. That period shall be extended by 


two months at the initiative of the Council.’ 


(11) the following article is added: 


‘Article 27c 


First Reporting fiscal year and exchange of the information referred to in Article 8ae 


for the first time 


1. The first Reporting fiscal year for which the information shall be communicated is 


the relevant calendar year or other appropriate reporting period as from 1 January 


2024. 


2. For the Member States that have elected not to apply the IIR and the UTPR pursuant 


to Article 50(1) of Council Directive (EU) 2022/2523, the first Reporting fiscal year 


shall be the first fiscal year following the end of that election.  


3. When exchanging the information referred in Article 8ae for the first time, the 


competent authority of the Member State may exchange that information until no 


later than six months after the deadlines provided for in that Article.’ 


(12) the text set out in the Annex to this Directive is added as Annex VII. 


Article 2 


1. Member States shall adopt and publish, by 31 December 2025 at the latest, the laws, 


regulations and administrative provisions necessary to comply with this Directive. 


2. When Member States adopt those provisions, they shall contain a reference to this 


Directive or be accompanied by such a reference on the occasion of their official 


publication. Member States shall determine how such reference is to be made. 


3. Notwithstanding paragraph 1, first subparagraph, the Member States that have 


elected not to apply the IIR and the UTPR pursuant to Article 50(1) of Council 


Directive (EU) 2022/2523 shall adopt and publish the laws regulations and 


administrative provisions necessary to comply with this Directive at the latest the day 


before the end of that election. 


4. Member States shall communicate to the Commission, without delay, the text of the 


main provisions of national law which they adopt in the field covered by this 


Directive. 
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Article 3 


This Directive shall enter into force on the twentieth day following that of its publication in 


the Official Journal of the European Union. 


Article 4 


This Directive is addressed to the Member States. 


Done at Brussels, 


 For the Council 


 The President 
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LEGISLATIVE FINANCIAL STATEMENT 


1. FRAMEWORK OF THE PROPOSAL/INITIATIVE 


1.1. Title of the proposal/initiative 


1.2. Policy area(s) concerned 


1.3. The proposal/initiative relates to: 


1.4. Objective(s) 


1.4.1. General objective(s) 


1.4.2. Specific objective(s) 


1.4.3. Expected result(s) and impact 


1.4.4. Indicators of performance 


1.5. Grounds for the proposal/initiative 


1.5.1. Requirement(s) to be met in the short or long term including a detailed timeline for 


roll-out of the implementation of the initiative 


1.5.2. Added value of Union involvement (it may result from different factors, e.g. 


coordination gains, legal certainty, greater effectiveness or complementarities). For 


the purposes of this point 'added value of Union involvement' is the value resulting 


from Union intervention, which is additional to the value that would have been 


otherwise created by Member States alone. 


1.5.3. Lessons learned from similar experiences in the past 


1.5.4. Compatibility with the Multiannual Financial Framework and possible synergies 


with other appropriate instruments 


1.5.5. Assessment of the different available financing options, including scope for 


redeployment 


1.6. Duration and financial impact of the proposal/initiative 


1.7. Method(s) of budget implementation planned 


2. MANAGEMENT MEASURES 


2.1. Monitoring and reporting rules 


2.2. Management and control system(s) 


2.2.1. Justification of the management mode(s), the funding implementation mechanism(s), 


the payment modalities and the control strategy proposed 


2.2.2. Information concerning the risks identified and the internal control system(s) set up 


to mitigate them 


2.2.3. Estimation and justification of the cost-effectiveness of the controls (ratio of "control 


costs ÷ value of the related funds managed"), and assessment of the expected levels 


of risk of error (at payment & at closure) 


2.3. Measures to prevent fraud and irregularities 


3. ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE 
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3.1. Heading(s) of the multiannual financial framework and expenditure budget 


line(s) affected 


3.2. Estimated financial impact of the proposal on appropriations 


3.2.1. Summary of estimated impact on operational appropriations 


3.2.2. Estimated output funded with operational appropriations 


3.2.3. Summary of estimated impact on administrative appropriations 


3.2.3.1. Estimated requirements of human resources 


3.2.4. Compatibility with the current multiannual financial framework 


3.2.5. Third-party contributions 


3.3. Estimated impact on revenue 
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1. FRAMEWORK OF THE PROPOSAL/INITIATIVE  


1.1. Title of the proposal/initiative 


Council Directive (EU) 2024/XX of XX amending Directive 2011/16/EU on 


administrative cooperation in the field of taxation 


1.2. Policy area(s) concerned  


Tax policy 


1.3. The proposal/initiative relates to:  


☒ a new action  


 a new action following a pilot project/preparatory action14  


 the extension of an existing action  


 a merger or redirection of one or more actions towards another/a new action  


1.4. Objective(s) 


1.4.1. General objective(s) 


The proposal aims at ensuring a fair and efficient functioning of the internal market 


by facilitating central filing of the Top-up tax information return as defined in 


Directive 2022/2523/EU on ensuring a global minimum level of taxation for 


multinational enterprise groups and large-scale domestic groups in the Union. 


This initiative also aims at safeguarding Member States’ tax revenues by enabling 


information exchange with regard to the Top-up tax information return. This also 


contributes to deterring non-compliance. 


1.4.2. Specific objective(s) 


The proposal will provide for a uniform template for MNEs and large-scale domestic 


groups in the scope of Directive 2022/2523/EU to file their Top-up tax information 


returns. This will significantly reduce their administrative burden since the Top-up 


tax information return will be the same in all Member States. 


Secondly, by providing automatic exchange of information, the proposal will enable 


MNEs in scope to file their Top-up tax information return only once for the whole 


MNE (central filing), which will reduce their administrative burden and significantly 


reduce the number of reports they would otherwise have to file. 


1.4.3. Expected result(s) and impact 


Specify the effects which the proposal/initiative should have on the beneficiaries/groups targeted. 


MNEs in scope of Directive 2022/2523/EU will be able to use a central filing 


method, which will enable them to file one Top-up tax information return for the 


whole group. Without this proposal, each constituent entity of the MNE would have 


to file a separate Top-up tax information return with their respective tax 


administrations. 


Central filing greatly reduces the administrative burden on the MNEs in scope. 


 
14 As referred to in Article 58(2)(a) or (b) of the Financial Regulation. 
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1.4.4. Indicators of performance 


Specify the indicators for monitoring progress and achievements. 


Specific objective Indicators Measurement tool 


Provide for a uniform 


template for filing Top-up 


tax information return 


MNEs in scope use the 


uniform template for 


filing Top-up tax 


information return 


Yearly assessment of 


automatic exchange of 


information (source: 


Member States’ tax 


administrations) 


Enabling central filing 


method 


MNEs in scope use 


central filing as opposed 


to the local filing method 


Yearly assessment of 


automatic exchange of 


information (source: 


Member States’ tax 


administrations) 


Securing Member State’s 


tax revenue collection 


Additional tax revenues 


secured by 


implementation of 


Directive EU 2022/2523 


due to checks enabled by 


controling the Top-up tax 


information return 


Yearly assessment of 


automatic exchange of 


information (source: 


Member States’ tax 


administrations) 


1.5. Grounds for the proposal/initiative  


1.5.1. Requirement(s) to be met in the short or long term including a detailed timeline for 


roll-out of the implementation of the initiative 


The proposal will use the practical arrangements currently used under DAC. A 


specific schema for automatic exchange of Top-up tax information return will be 


provided through an implementing act. 


First fiscal year of application of Directive 2022/2523/EU is 2024 and the reporting 


of Top-up tax information return by groups in scope should happen no later than 15 


months after the end of the fiscal year (Article 44(7) Directive 2022/2523/EU). 


Member States should send first information no later than six months after their 


national reporting date.  


1.5.2. Added value of Union involvement (it may result from different factors, e.g. 


coordination gains, legal certainty, greater effectiveness or complementarities). For 


the purposes of this point 'added value of Union involvement' is the value resulting 


from Union intervention, which is additional to the value that would have been 


otherwise created by Member States alone. 


An action at the level of the EU will bring an added value as compared to individual 


Member States’ initiatives in the field. The Council has adopted Directive 


2022/2523/EU which lays down substantive rules for calculating taxing obligations 


by MNEs in scope. In order not to lose the harmonization of rules at the 


implementing stage, it is necessary to ensure action at the level of the EU also when 


it comes to the templates for reporting. 
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Furthermore, without establishing the framework for information exchange, MNEs in 


scope of the rules would face local filing requirements set separately by each 


Member States, which would mean that each of the constituent entities of the group 


would have to provide their respective local tax administrations with the full 


information for the group, which may be an impossible obligation in some cases. EU 


action is therefore essential, since the information exchange framework can not be 


ensured at a Member State level. 


1.5.3. Lessons learned from similar experiences in the past 


Country-by-country reporting which is already included in Directive 2011/16/EU as 


amended requires very high-level reporting from the MNEs in scope. Such data can 


only be used for risk management purposes and does not allow for any additional 


taxation on its own. The new framework in Directive 2022/2523/EU insists on a 


minimum level of taxation for the MNEs in scope. This proposal ensures an adequate 


implementation framework in order for Member States to obtain the information 


needed to be able to control and collect the required minimum level of taxes due. 


1.5.4. Compatibility with the Multiannual Financial Framework and possible synergies 


with other appropriate instruments 


As the proposal is designed to amend Directive 2011/16/EU on administrative 


cooperation, the procedures, arrangements and IT tools already established or under 


development in the context of that Directive will be available for the purposes of this 


proposal. 


1.5.5. Assessment of the different available financing options, including scope for 


redeployment 


Implementation costs for the initiative will be financed by the EU budget concerning 


only the central components for the system of automatic exchange of information. 


Otherwise, it will be for Member States to implement the measures envisaged.  
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1.6. Duration and financial impact of the proposal/initiative 


 limited duration  


–  in effect from [DD/MM]YYYY to [DD/MM]YYYY  


–  Financial impact from YYYY to YYYY for commitment appropriations and 


from YYYY to YYYY for payment appropriations.  


☒ unlimited duration 


– Implementation with a start-up period from 2024, 


– followed by full-scale operation in 2026. 


1.7. Method(s) of budget implementation planned  


☒ Direct management by the Commission 


–  by its departments, including by its staff in the Union delegations;  


–  by the executive agencies  


 Shared management with the Member States  


 Indirect management by entrusting budget implementation tasks to: 


–  third countries or the bodies they have designated; 


–  international organisations and their agencies (to be specified); 


–  the EIB and the European Investment Fund; 


–  bodies referred to in Articles 70 and 71 of the Financial Regulation; 


–  public law bodies; 


–  bodies governed by private law with a public service mission to the extent that 


they are provided with adequate financial guarantees; 


–  bodies governed by the private law of a Member State that are entrusted with 


the implementation of a public-private partnership and that are provided with 


adequate financial guarantees; 


–  bodies or persons entrusted with the implementation of specific actions in the 


CFSP pursuant to Title V of the TEU, and identified in the relevant basic act. 


– If more than one management mode is indicated, please provide details in the ‘Comments’ section. 


Comments  


This proposal builds on the existing framework and systems for the automatic exchange of 


information which were developed pursuant to Article 21 of Directive 2011/16/EU and in the 


context of previous amendments. The Commission in conjunction with Member States shall 


develop a standardised electronic format for information exchange through implementing 


measures. As regards the CCN network which will permit the exchange of information 


between Member States, the Commission is responsible for the development, maintenance 


and adaptation of such a network and Member States will undertake to create the appropriate 


domestic infrastructure that will enable the exchange of information via the CCN network.  
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2. MANAGEMENT MEASURES  


2.1. Monitoring and reporting rules  


Specify frequency and conditions. 


The Commission will evaluate the functioning of the intervention against the main 


policy objectives. Monitoring and evaluation will be carried out in alignment with 


the other elements of administrative cooperation. 


Member States will submit data on an annual basis to the Commission for the 


information outlined in the above Table on indicators of performance which will be 


used to monitor compliance with the proposal. 


Member States undertake to: 


- Communicate to the Commission a yearly assessment of the effectiveness of the 


automatic exchange of information provided for through Directive 2011/16/EU and 


referred to in Articles 8, 8a, 8aa, 8ab, 8ac and in the proposed 8ae as well; 


- Provide a list of statistical data which is determined by the Commission in 


accordance with the procedure of Article 26(2) (implementing measures) for the 


evaluation of this Directive; 


- Communicate to the Commission annually the results of their assessment the 


effectiveness of administrative cooperation. In Article 27 Directive 2011/16/EU, the 


Commission has undertaken to submit a report on the application of the Directive 


every five years, which started counting following 1 January 2013. 


2.2. Management and control system(s)  


2.2.1. Justification of the management mode(s), the funding implementation mechanism(s), 


the payment modalities and the control strategy proposed 


The implementation of the initiative will rely on the competent authorities (tax 


administrations) of the Member States. They will be responsible for financing their 


own national systems and adaptations necessary for the exchanges to take place. 


The Commission will set up the infrastructure, that will allow exchanges to be made 


between Member States’ tax authorities. IT systems have been set up for the current 


scope of the DAC which will also be used for this initiative. The Commission will 


finance the adaptations of the systems needed to allow exchanges to take place, 


which will undergo the main elements of control being that for procurement 


contracts, technical verification of the procurement, ex-ante verification of 


commitments, and ex-ante verification of payments. 


2.2.2. Information concerning the risks identified and the internal control system(s) set up 


to mitigate them 


The proposed intervention will be based on a declarative system which entails the 


risk of non-declaration or misdeclaration by the MNEs in scope. To allow assessment 


of the overall compliance with the reporting obligation Member States will be 


required to report relevant statistics to the Commission on an annual basis. 


Furthermore, national administrations will be in charge of enforcing penalties and 


more generally of ensuring compliance with the proposed intervention. National tax 
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administrations will also be able to perform audits to detect and deter non-


compliance. 


The Fiscalis programme will support the internal control system, in accordance with 


Regulation (EU) 2021/847 of the European Parliament and of the Council of 20 May 


2021, by providing funds for the following: 


- Joint Actions (e.g. in the form of project groups); 


- The development of the technical specifications, including the XML schema. 


The main elements of the control strategy are: 


Procurement contracts 


The control procedures for procurement defined in the Financial Regulation: any 


procurement contract is established following the established procedure of 


verification by the services of the Commission for payment, taking into account 


contractual obligations and sound financial and general management. Anti-fraud 


measures (controls, reports, etc.) are foreseen in all contracts concluded between the 


Commission and the beneficiaries. Detailed terms of reference are drafted and form 


the basis of each specific contract. The acceptance process follows strictly the 


TAXUD TEMPO methodology: deliverables are reviewed, amended if necessary and 


finally explicitly accepted (or rejected). No invoice can be paid without an 


"acceptance letter". 


Technical verification of procurement 


DG TAXUD performs controls of deliverables and supervises operations and 


services carried out by contractors. It also conducts quality and security audits of 


their contractors on a regular basis. Quality audits verify the compliance of the 


contractors' actual processes against the rules and procedures defined in their quality 


plans. Security audits focus on the specific processes, procedures and set-up. 


In addition to the above controls, DG TAXUD performs the traditional financial 


controls: 


Ex-ante verification of commitments 


All commitments in DG TAXUD are verified by the Head of the Finances, public 


procurement, compliance Unit. Consequently, 100% of the committed amounts are 


covered by the ex-ante verification. This procedure gives a high level of assurance as 


to the legality and regularity of transactions. 


Ex-ante verification of payments 


100% of payments are verified ex-ante. Moreover, at least one payment (from all 


categories of expenditures) per week is randomly selected for additional ex-ante 


verification performed by the head of the Finances, public procurement and 


compliance Unit. There is no target concerning the coverage, as the purpose of this 


verification is to check payments "randomly" in order to verify that all payments 


were prepared in line with the requirements. The remaining payments are processed 


according to the rules in force on a daily basis. 


Declarations of the Authorising Officers by Sub-Delegations (AOSD) 


All the AOSD sign declarations supporting the Annual Activity Report for the year 


concerned. These declarations cover the operations under the programme. The 


AOSD declare that the operations connected with the implementation of the budget 
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have been executed in accordance with the principles of the sound financial 


management, that the management and control systems in place provided satisfactory 


assurance concerning the legality and regularity of the transactions and that the risks 


associated to these operations have been properly identified, reported and that 


mitigating actions have been implemented. 


2.2.3. Estimation and justification of the cost-effectiveness of the controls (ratio of "control 


costs ÷ value of the related funds managed"), and assessment of the expected levels 


of risk of error (at payment & at closure)  


The controls established enable DG TAXUD to have sufficient assurance of the 


quality and regularity of the expenditure and to reduce the risk of non-compliance. 


The above control strategy measures reduce the potential risks below the target of 


2% and reach all beneficiaries. Any additional measures for further risk reduction 


would result in disproportionately high costs and are therefore not envisaged. The 


overall costs linked to implementing the above control strategy – for all expenditures 


under Fiscalis 2027 programme – are limited to 1.6% of the total payments made. It 


is expected to remain at the same ratio for this initiative. The programme control 


strategy limits the risk of non-compliance to virtually zero and remains proportionate 


to the risks entailed.  


2.3. Measures to prevent fraud and irregularities  


Specify existing or envisaged prevention and protection measures, e.g. from the Anti-Fraud Strategy. 


The European Anti-fraud Office (OLAF) may carry out investigations, including on-


the-spot checks and inspections, in accordance with the provisions and procedures 


laid down in Regulation (EC) No 1073/1999 of the European Parliament and of the 


Council15 and Council Regulation (Euratom, EC) No 2185/9616 with a view to 


establishing whether there has been fraud, corruption or any other illegal activity 


affecting the financial interests of the Union in connection with a grant agreement or 


grant decision or a contract funded under this Regulation. 


 
15 Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999 


concerning investigations conducted by the European Anti-Fraud Office (OLAF), OJ L 136 p. 1, 


31.5.1999. 
16 Council Regulation (Euratom, EC) No 2185/96 of 11 November 1996 concerning on-the-spot checks 


and inspections carried out by the Commission in order to protect the European Communities' financial 


interests against fraud and other irregularities, OJ L 292 p. 2, 15.11.96. 
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3. ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE  


3.1. Heading(s) of the multiannual financial framework and expenditure budget 


line(s) affected  


• Existing budget lines  


In order of multiannual financial framework headings and budget lines. 


Heading of 


multiannual 


financial 


framework 


Budget line 
Type of  


expenditure Contribution  


Number 03 04 0100 


 
Diff./Non-


diff.17 


from 


EFTA 


countries
18 


from 


candidate 


countries 


and 


potential 


candidates
19 


fromother 


third 


countries 


other assigned 


revenue 


1 – 


Single 


Market, 


Innovati


on and 


Digital 


Improving the proper functioning of the 


taxation systems 


 


Diff. NO NO NO NO 


• New budget lines requested  


In order of multiannual financial framework headings and budget lines. 


Heading of 


multiannual 


financial 


framework 


Budget line 
Type of 


expenditure Contribution  


Number  


 
Diff./Non-


diff. 


from 


EFTA 


countries 


from 


candidate 


countries 


and 


potential 


candidates 


from 


other 


third 


countries 


other assigned 


revenue  


 
[XX.YY.YY.YY] 


 
 YES/NO YES/NO YES/NO YES/NO 


 
17 Diff. = Differentiated appropriations / Non-diff. = Non-differentiated appropriations. 
18 EFTA: European Free Trade Association.  
19 Candidate countries and, where applicable, potential candidates from the Western Balkans. 
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3.2. Estimated financial impact of the proposal on appropriations  


3.2.1. Summary of estimated impact on operational appropriations  


–  The proposal/initiative does not require the use of operational appropriations  


– ☒ The proposal/initiative requires the use of operational appropriations, as explained below: 


EUR million (to three decimal places) 


Heading of multiannual financial  


framework  
Number Single Market, Innovation and Digital 


 


DG: TAXUD 
  Year 


202420 


Year 
2025 


Year 
2026 


Year 
2027 


Total 


 Operational appropriations       


Budget line21 03.04.01 
Commitments (1a) 2.322 0 0.65 0.35 3.3 


Payments (2a) 0 2.3 0.65 0.35 3.3 


Budget line 
Commitments (1b)      


Payments (2b)      


Appropriations of an administrative nature financed from the envelope of 


specific programmes23  
     


Budget line  (3)      


TOTAL appropriations 


for DG TAXUD 


Commitments =1a+1b +3 2.3 0 0.65 0.35 3.3 


Payments 
=2a+2b 


+3 
0 2.3 0.65 0.35 


3.3 


 
20 Year N is the year in which implementation of the proposal/initiative starts. Please replace "N" by the expected first year of implementation (for instance: 2021). The same for the 


following years. 
21 According to the official budget nomenclature. 
22 Procurement will start in 2024 with delivery target date of 31. 12. 2025 
23 Technical and/or administrative assistance and expenditure in support of the implementation of EU programmes and/or actions (former ‘BA’ lines), indirect research, direct research. 
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Heading of multiannual financial  


framework  
7 ‘Administrative expenditure’ 


This section should be filled in using the 'budget data of an administrative nature' to be firstly introduced in the Annex to the Legislative 


Financial Statement (Annex 5 to the Commission decision on the internal rules for the implementation of the Commission section of the general 


budget of the European Union), which is uploaded to DECIDE for interservice consultation purposes. 


EUR million (to three decimal places) 


 
  Year 


2024 


Year 


2025 


Year 


2026 


Year 


2027 
TOTAL 


DG: TAXUD  


 Human resources  0.712 0.712 0.534 0.534 2.492 


 Other administrative expenditure  0.005 0.005 0.003 0.002 0.015 


TOTAL DG TAXUD Appropriations  0.717 0.717 0.537 0.536 2.507 


EUR million (to three decimal places) 


3.2.2. Estimated output funded with operational appropriations  


Commitment appropriations in EUR million (to three decimal places) 


Indicate 


objectives 


and outputs 


  Year 2024 
Year 
2025 


Year 
2026 


Year 
2027 


TOTAL 



https://myintracomm.ec.europa.eu/corp/budget/financial-rules/legal-framework/internal-rules/Documents/2022-5-legislative-financial-statement-annex-en.docx

https://myintracomm.ec.europa.eu/corp/budget/financial-rules/legal-framework/internal-rules/Documents/2022-5-legislative-financial-statement-annex-en.docx
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24 Outputs are products and services to be supplied (e.g.: number of student exchanges financed, number of km of roads built, etc.). 
25 As described in point 1.4.2. ‘Specific objective(s)…’  


Type24 


 


Average 


cost N
o


 


Cost N
o


 


Cost N
o


 


Cost N
o


 


Cost 
Total 


No 
Total cost 


SPECIFIC OBJECTIVE No 125…           


Specifications      0.5      0.5 


Development      1.0      1.0 


Maintenance        0.2  0.1  0.3 


Support      0.3  0.35  0.15  0.8 


Training      0.4      0.4 


ITSM – 


Infrastructure 


     0.1  0.1  0.1  0.3 


ITSM - 


hosting 


            


ITSM - 


licences 


            


Subtotal for specific objective No 1  0.0  2.3  0.65  0.35  3.3 


TOTALS  0.0  2.3  0.65  0.35  3.3 
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3.2.3. Summary of estimated impact on administrative appropriations  


–  The proposal/initiative does not require the use of appropriations of an 


administrative nature  


– ☒ The proposal/initiative requires the use of appropriations of an administrative 


nature, as explained below: 


EUR million (to three decimal places) 


 
Year 


202426 


Year 


2025 


Year 


2026 


Year 


2027 
TOTAL 


     


HEADING 7 
of the multiannual 


financial framework 


Human resources  0.712 0.712 0.534 0.534 
2.492 


Other administrative 


expenditure  
0.005 0.005 0.003 0.002 


0.015 


Subtotal HEADING 7 
of the multiannual 


financial framework  


0.717 0.717 0.537 0.536 
2.507 


 


Outside HEADING 727 
of the multiannual 


financial framework  


 


     


Human resources      
 


Other expenditure  
of an administrative 


nature 


    
 


Subtotal  
outside HEADING 7 
of the multiannual 


financial framework  


    
 


 


TOTAL 0.717 0.717 0.537 0.536 2.507 


The appropriations required for human resources and other expenditure of an administrative nature will be met by 


appropriations from the DG that are already assigned to management of the action and/or have been redeployed within the 


DG, together if necessary with any additional allocation which may be granted to the managing DG under the annual 


allocation procedure and in the light of budgetary constraints. 


 
26 Year N is the year in which implementation of the proposal/initiative starts. Please replace "N" by the expected first 


year of implementation (for instance: 2021). The same for the following years. 
27 Technical and/or administrative assistance and expenditure in support of the implementation of EU programmes 


and/or actions (former ‘BA’ lines), indirect research, direct research. 
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3.2.3.1. Estimated requirements of human resources  


–  The proposal/initiative does not require the use of human resources.  


– ☒ The proposal/initiative requires the use of human resources, as explained 


below: 


Estimate to be expressed in full time equivalent units 


 Year 
2024 


Year 
2025 


Year 


2026 


Year 


2027 


     


20 01 02 01 (Headquarters and Commission’s Representation 


Offices) 
4 4 3 3 


20 01 02 03 (Delegations)     


01 01 01 01 (Indirect research)     


01 01 01 11 (Direct research)     


Other budget lines (specify)     


  


20 02 01 (AC, END, INT from the ‘global envelope’)     


20 02 03 (AC, AL, END, INT and JPD in the delegations)     


XX 01 xx yy zz 28 


 


- at Headquarters 


 
    


- in Delegations      


01 01 01 02 (AC, END, INT - Indirect research)     


01 01 01 12 (AC, END, INT - Direct research)     


Other budget lines (specify)     


TOTAL 4 4 3 3 


XX is the policy area or budget title concerned. 


The human resources required will be met by staff from the DG who are already assigned to management of the 


action and/or have been redeployed within the DG, together if necessary with any additional allocation which 


may be granted to the managing DG under the annual allocation procedure and in the light of budgetary 


constraints. 


Description of tasks to be carried out: 


Officials and temporary staff 3 additional AD staff needed for the reparation of meetings and correspondence with 


Member States, work on implementing regulation, IT formats. 


Staff request is additional to the currently existing TAXUD workforce. Proper 


operationalization of the Council Directive 2022/2523 of 14 December 2022 on 


ensuring a global minimum level of taxation for multinational enterprise groups and 


large-scale domestic groups in the Union (the Pillar Two Directive) is of utmost 


importance for the functioning of the internal market as well as for the competitiveness 


of the EU. Furthermore it will bring significant burden reductions for the MNE groups 


in scope.  


This work is also included in the mission letter of Commissioner designate responsible 


for taxation, namely to work with Member States on the implementation of the global 


agreement on international tax reform, which introduces a minimum effective tax rate 


for multinational enterprises active in the EU 


New responsibilities steming from this legislation can not be covered with existing 


staff. Given that this is an ongoing task, the work will continue beyond 2027. 


 
28 Sub-ceiling for external staff covered by operational appropriations (former ‘BA’ lines). 
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External staff N/A 
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3.2.4. Compatibility with the current multiannual financial framework  


The proposal/initiative: 


– ☒ can be fully financed through redeployment within the relevant heading of the 


Multiannual Financial Framework (MFF). 


This proposal will be financed from redeployment of funds from the edisting Fiscalis programme 


2024-2027. 


–  requires use of the unallocated margin under the relevant heading of the MFF 


and/or use of the special instruments as defined in the MFF Regulation. 


Explain what is required, specifying the headings and budget lines concerned, the corresponding 


amounts, and the instruments proposed to be used. 


–  requires a revision of the MFF. 


Explain what is required, specifying the headings and budget lines concerned and the corresponding 


amounts. 


3.2.5. Third-party contributions  


The proposal/initiative: 


– ☒ does not provide for co-financing by third parties 


–  provides for the co-financing by third parties estimated below: 


Appropriations in EUR million (to three decimal places) 


 
Year 
N29 


Year 
N+1 


Year 
N+2 


Year 
N+3 


Enter as many years as necessary 


to show the duration of the 


impact (see point 1.6) 


Total 


Specify the co-financing 


body  
        


TOTAL appropriations 


co-financed  
        


 
29 Year N is the year in which implementation of the proposal/initiative starts. Please replace "N" by the 


expected first year of implementation (for instance: 2021). The same for the following years. 
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3.3. Estimated impact on revenue  


– ☒ The proposal/initiative has no financial impact on revenue. 


–  The proposal/initiative has the following financial impact: 


–  on own resources  


–  on other revenue 


– please indicate, if the revenue is assigned to expenditure lines   


EUR million (to three decimal places) 


Budget revenue line: 


Appropriations 


available for 


the current 


financial year 


Impact of the proposal/initiative30 


Year 
N 


Year 
N+1 


Year 
N+2 


Year 
N+3 


Enter as many years as necessary to show 


the duration of the impact (see point 1.6) 


Article ………….         


For assigned revenue, specify the budget expenditure line(s) affected. 


Other remarks (e.g. method/formula used for calculating the impact on revenue or any other 


information). 


 
30 As regards traditional own resources (customs duties, sugar levies), the amounts indicated must be net 


amounts, i.e. gross amounts after deduction of 20 % for collection costs. 
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‘ANNEX VII  


Filing rules and form for Top-up tax information return 


SECTION I 


DEFINITIONS 


For the purposes of this Annex, the following definitions apply: 


(1) ‘Implementing Member State’ means a Member State that has implemented either a 


qualified income inclusion rule (IIR) or a qualified under-taxed profits rule (UTPR as 


defined in Article 3 of Council Directive (EU) 2022/2523 or both, for the given 


Reporting fiscal year. 


(2) ‘Qualified domestic top-up tax (QDTT)-only Member States’ means a Member State 


that has implemented a qualified domestic minimum top-up tax as defined in Article 


3 of Council Directive (EU) 2022/2523 for the given Reporting fiscal year. 


(3) ‘Top-up tax information return’ means the information return filed by an ultimate 


parent entity, designated filing entity, designated local entity or constituent Entity for 


which the form is included in Section III of this Annex. 


(4) ‘General section’ means the section of the Top-up tax information return that 


contains general information on the MNE group as a whole, including its corporate 


structure and a high-level summary of the application of Council Directive (EU) 


2022/2523, such section being consistent with Section 1 of the Top-up tax 


information return.  


(5) ‘Jurisdictional section’ means the sections of the Top-up tax information return that 


contain information on the detailed application of Council Directive (EU) 2022/2523 


in respect of each jurisdiction where the MNE group is operating, such sections being 


consistent with Sections 2 and 3 of the Top-up tax information return. 


(6) ‘Reporting fiscal year’ means the fiscal year to which the Top-up tax information 


return relates. 


SECTION II 


FILING REQUIREMENTS 


1. The constituent entity filing the Top-up tax information return shall identify the 


relevant sections and the relevant Member States that the information shall be 


distributed to pursuant to the dissemination approach set out Article 8ae. 


2. Large-scale domestic groups shall use the Top-up tax information return in Section 


III of this Annex to fulfil their reporting obligations under Council Directive (EU) 


2022/2523.  
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SECTION III 


DATA POINTS 


1. MNE GROUP INFORMATION 


1.1. Identification of the filing constituent entity 


1. UPE is the 
filing 
constituent 
entity 


2. Name of 
the filing 
constituent 
entity 


3. Tax 
identification 
number 


4. Role 5. Jurisdiction where the filing 
constituent entity is located 


6. Recipient Jurisdictions for Exchange of Information (if 
relevant) 


Yes/No      


1.2. MNE group general information 


1.2.1. MNE group and reporting fiscal year 


1. Name of the MNE group 2. Start date of the reporting fiscal year 3. End date of the reporting fiscal year 4. Amended return 
   Yes/No 


1.2.2. MNE General accounting information 


1. Consolidated financial statements of the UPE 
(type) 


2. Financial accounting standard used for the 
consolidated financial statements of the UPE 


3. Presentation currency used for the consolidated 
financial statements of the UPE (ISO code) 


   


1.3. Corporate structure 


1.3.1. Ultimate parent entity 


1. UPE Jurisdiction  


2. Applicable rules?  


3. Name of the UPE  


4. TIN of the UPE  







 


EN 3  EN 


5. TIN of the UPE in the Filing Jurisdiction (if different, and if any)  


6. Status for Council Directive (EU) 2022/2523* purposes 


__________________________ 


*Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global 
minimum level of taxation for multinational enterprise groups and large-scale 
domestic groups in the Union (OJ L 328, 22.12.2022, p. 1, ELI: 
http://data.europa.eu/eli/dir/2022/2523/oj). 


 


7. If the UPE is an excluded entity - Type  


1.3.2. Group entities (other than the UPE) and members of joint venture groups  


1.3.2.1. Constituent entities and members of joint venture groups  


Changes 1. Changes from previous reporting fiscal year? Yes/No 


Jurisdiction 2. Jurisdiction  


3. Applicable rules?  


Identification of the 


constituent entity, joint 


venture or joint venture 


affiliate  


4. Name of constituent entity, joint venture or joint venture affiliate   


5. TIN  


6. TIN for filing jurisdiction (if any)  


7. Status for Pillar Two Directive purposes  


Ownership structure of 


the constituent entity, 


joint venture or joint 


venture affiliate 


For each entity holding ownership interests in the constituent entity, joint venture or joint venture affiliate:  


8. Type 


9. TIN (for constituent entities or members of joint venture groups) 


10. Ownership interest held (percentage) 


 


If the constituent entity is a 


partially owned parent 


entity or an intermediate 


parent entity, is the entity 


required to apply a 


qualified IIR? 


11. Parent entity status  


12. If the intermediate parent entity shall not apply IIR, because the UPE is subject to qualified IIR or there is another 


intermediate parent entity that owns a controlling interest in it and is subject to qualified IIR, identify the UPE or the 


other intermediate parent entity (TIN) 


 


13. If the partially owned parent entity shall not apply IIR, because another partially owned parent entity that is subject to 
qualified IIR holds 100% of its ownership interests, identify the other partially owned parent entity required to apply a 
qualified IIR (TIN) 
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Is UTPR applicable in respect 


of the entity? 


14. Initial phase of international activity applicable? Yes/No 


15. Aggregate ownership interests (respectively allocable share of top-up taxes) of parent entities required to apply a 


qualified IIR in respect of the constituent entity (respectively member of joint venture group) (in percentage) 


 


16. Are the UPE's ownership interests in the constituent entity (respectively UPE’s allocable share of top-up tax for the 
member of joint venture group) greater than the aggregate ownership interests (respectively allocable share) of parent 
entities required to apply a qualified IIR in that constituent entity (respectively member of joint venture group)? 


Yes/No 


1.3.2.2. Excluded entities 


1. Changes from previous Reporting fiscal year? Yes/No 


2. Name of the excluded entity  


3. Type of the excluded entity  


1.3.3. Changes in the corporate structure that occurred during the Reporting fiscal year 


Were changes in the corporate structure that occurred during the Reporting fiscal year not reported because they neither affected 


the effective tax rate computation or the computation or allocation of top-up tax? 


Yes/No 


1. Name of the 
constituent entity 
(or other entity of 
the MNE group) or 
member of joint 
venture group 


2. TIN 3. Effective 
date of the 
change 


4. Status 
before the 
change 


5. Status after 
the change 


6. Entities holding 
ownership interests 
in that constituent 
entity (or other 
entity) or member of 
joint venture group 
before or after the 
change 


7. Ownership interests 
held in that constituent 
entity (or other entity) or 
member of joint venture 
group before the change 
(Percentage) 


8. Ownership interests 
held in that constituent 
entity (or other entity) 
or member of joint 
venture group after the 
change (Percentage) 


        


1.4. High-level summary of information 


1. Name of the 
jurisdiction 


2. Type of 


subgroup (if 
any) 


3. Identification 
of subgroup (if 
any) 


4. Name(s) of 
jurisdiction(s) 
with taxing 
rights 


5. Safe harbour or 
exclusion 
applied? 


6. Effective tax 
rate range 


7. Has 
application of 
substance-
based income 


8. Top-up tax 
payable 
(qualified 
domestic top-up 


9. Top-up tax 
payable 
(qualified IIR/ 
qualified UTPR 
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exclusion 
resulted in no 
top- up tax 
arising? 


tax) – range – range 


    [Insert relevant 
option] 


[Insert relevant 
option] 


Yes/No [Insert relevant 
option] 


[Insert relevant 
option] 
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2. JURISDICTIONAL SAFE HARBOURS AND EXCLUSIONS 


2.1. Characteristics of the jurisdiction 


1. Name of the jurisdiction  


2. Type of subgroup (if any)  


3. Identification of subgroup (if any)  


2.2. Jurisdictional exceptions applicable in respect of this jurisdiction (top-up tax reduced to zero) 


2.2.1. Safe harbour jurisdiction election 


2.2.1.1. Safe harbour election 


1. Safe Harbour elected [insert the relevant option] 


2.2.1.2. Permanent safe harbours 


 Simplified calculation for non-material constituent entities 


 1. Total revenue of all non-material constituent 


entities in the jurisdiction 


2. Aggregate simplified tax of all non-material 


constituent entities in the jurisdiction 


a. Reporting fiscal year   


b. 1st preceding fiscal year (if applicable)  n.a. 


c. 2nd preceding fiscal year (if applicable)  n.a. 


d. Average of the three fiscal years (if applicable)  n.a. 


2.2.1.3. Transitional safe harbours 


(a) Transitional CbCR safe harbour 


1. Total revenue  
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2. Profit (loss) before income tax  


3. Simplified covered taxes  


(b) Transitional UTPR safe harbour 


2.2.2. Election for de minimis exclusion 


  Election to apply the de minimis exclusion for the Reporting fiscal year 


 1. Revenue (financial 
accounts) 


2. Qualifying 
revenue 


3. Financial accounting net 
income or loss 


4. Qualifying income or 
loss 


a. Reporting fiscal year     


b. 1st preceding fiscal year (if applicable)     


c. 2nd preceding fiscal year (if applicable)     


d. Average of the three fiscal years     


2.3. MNE group in the initial phase of international activity (if applicable) 


1. First day of the first fiscal year in which the MNE group originally falls within the 
scope of the rules 


 


2. Reference jurisdiction  


3. Net book value of tangible assets in reference jurisdiction for the fiscal year in which 
the MNE group originally falls within the scope of the rules 


 


4. Number of jurisdictions where the MNE group has constituent entities for the fiscal 
year in which the MNE group originally falls within the scope of the rules 


 


5. Tangible assets of constituent entities located outside the reference jurisdiction for 
the fiscal year in which the MNE group originally falls within the scope of the rules 


a. Jurisdiction 


b. Net book values of tangible assets of all constituent entities located in 
each jurisdiction 


6. Number of jurisdictions where the MNE group has constituent entities during the 
Reporting fiscal year 


 


7. Sum of the net book values of tangible assets of all constituent entities located in 
other jurisdictions than the reference jurisdiction during the Reporting fiscal year 
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3. COMPUTATIONS  


3.1. Characteristics of the jurisdiction 


1. Name of the jurisdiction  


2. Type of subgroup (if any)  


3. Identification of subgroup (if any) for the effective tax rate and top-up tax computation  


3.2. Effective tax rate computation 


3.2.1. Effective tax rate 


a. Financial 
accounting net 
income or loss 


b. Net qualifying 
income or loss 


c. Income tax expense d. Adjusted covered taxes e. Effective tax rate 


 [A]  [B] [C]=[B]/[
A] 


3.2.1.1. Computation of the qualifying income or loss 


1. Aggregate financial accounting net income or loss amount after allocations (All constituent entities in the jurisdiction)  


2. Adjustments Net amount 


(a) Net taxes expense   


(b) Excluded dividends   


(c) Excluded equity gain or loss   


(d) Included revaluation method gain or loss   


(e) Gain or loss from disposition of assets and liabilities excluded due to reorganization  


(f) Asymmetric foreign currency gains or losses   


(g) Policy disallowed expenses   


(h) Prior period errors   
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(i) Changes in accounting principles   


(j) Accrued pension expense   


(k) Debt releases   


(l) Stock-based compensation   


(m) Arm’s length adjustments   


(n) Qualified refundable tax credit or marketable transferable tax Credit  


(o) Election for gains and losses using realisation principle   


(p) Election for adjusted asset gain   


(q) Intragroup financing arrangement expense   


(r) Election for intragroup transactions in same jurisdiction   


(s) Insurance company taxes charged to policyholders   


(t) Increase/decrease to equity attributed to additional tier one capital distributions paid/payable or received/receivable   


(u) Constituent entities joining and leaving an MNE group   


(v) Reduction of qualifying income of the UPE that is a flow-through entity   


(w) Reduction of qualifying income of the UPE that is subject to a deductible dividend regime   


(x) Taxable distribution method election   


(y) International shipping income   


(z) Transactions between constituent entities   


3. Net qualifying income or loss of the jurisdiction  


3.2.1.2. Computation of adjusted covered taxes 


(a) Total amount of adjusted covered taxes 


1. Aggregate current tax expense with respect to covered taxes after allocations (All constituent entities in the jurisdiction)  


2. Adjustments Net amount 


(a) Covered tax accrued as an expense in the profit before taxation in the financial accounts   
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(b) Qualifying loss deferred tax asset established or used   


(c) Covered taxes for uncertain tax position recorded as a reduction to covered taxes in prior year  


(d) Qualified refundable tax credit or marketable transferable tax credits recorded as a reduction to current tax expense   


(e) Qualified flow-through tax benefits of qualified ownership interests   


(f) Current tax expense on income excluded from qualifying income or loss   


(g) Non-qualified refundable tax credit, non-marketable transferable tax credit or other tax credits not recorded as a reduction to current tax 
expense  


 


(h) Covered taxes refunded or credited (except for any qualified refundable tax credit, or marketable transferable tax credits) not treated as 
an adjustment to current tax expense  


 


(i) Current tax expense related to uncertain tax position  


(j) Current tax expense not expected to be paid within three years   


(k) Post-filing adjustments   


(l) Covered taxes relating to net asset gain or net asset loss   


(m) Reduction of covered taxes of the UPE that is a flow-through entity   


(n) Covered taxes for qualifying income of the UPE that is reduced under a deductible dividend regime   


(o) Deemed distribution tax  


(p) Taxable distribution method election   


(q) Total deferred tax adjustment amount   


(r) Increase or decrease in covered taxes recorded in equity or other comprehensive income relating to amounts included in qualifying 
income or loss that will be subject to tax under local tax rules  


 


(s) Excess negative tax expense carry-forward generated   


(t) Decrease in covered taxes (but not below zero) by the remaining balance of the excess negative tax expense carry-forward  


3. Adjusted covered taxes  


(b) Excess negative tax expense carry-forward 


1. Balance from prior years [A] 
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2. Excess negative tax expense carry-forward generated in the Reporting fiscal year [B] 


3. Excess negative tax expense carry-forward utilised for the Reporting fiscal year [C] 


4. Excess negative tax expense carry-forward remaining for subsequent years [D]=[A]+[B]-
[C] 


(c) Transitional blended CFC regime calculation (if any) 


1. CFC jurisdictions 2. Subgroup 3. Aggregated taxes allocated to that subgroup under a blended CFC tax regime 


   


   


Total  


3.2.2. Jurisdictional computations relating to deferred tax accounting 


3.2.2.1. Deferred tax adjustments 


(a) High-level summary 


1. Deferred tax expense amount [A] 


2. Recasting the deferred tax expense to the minimum tax rate, where: [B] = [C] + [D] 


3. The recast is an increase of the deferred tax asset recorded at a lower tax rate than the minimum tax rate [C] 


4. The recast relates to the deferred tax expense recorded at a higher tax rate than the minimum tax rate [D] 


5. Total amount of the adjustments [E] 


6. Total deferred tax adjustment amount [F] = [B] +/- [E] 


(b) Breakdown of the adjustments 


1. Adjustments to deferred tax expense Net amount 


(a) Deferred tax expense related to items excluded from qualifying income or loss   


(b) Deferred tax expense related to disallowed accruals  


(c) Deferred tax expense related to unclaimed accruals  


(d) Valuation adjustment or accounting recognition adjustment related to a deferred tax asset  


(e) Deferred tax expense arising from a re-measurement related to changes in the tax rate  


(f) Deferred tax expense related to the generation and use of tax credits  
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(g) Substitute loss carry-forward deferred tax asset or deemed substitute loss carry-forward deferred tax asset  


(h) Disallowed accruals or unclaimed accruals paid during the fiscal year  


(i) Recapture deferred tax liability paid during the fiscal year  


(j) Recognition of a loss deferred tax asset not included in the financials  


(k) Deferred tax expense adjustment resulting from a reduction to a tax rate  


(l) Deferred tax expense adjustment resulting from an increase to a tax rate  


(m) Constituent entities joining and leaving an MNE group  


(n) Deferred tax expense of the UPE that is a flow-through entity   


(o) Deferred tax expense of the UPE that is subject to deductible dividend regime  


(p) Deferred tax adjustment resulting from transactions between constituent entities  


2. Total amount of the adjustments [E] 


(c) Loss carry-backs 


 1. Deemed deferred tax assets attributable to 
loss carry-backs 


2. Covered tax refund relating to loss 
carry-backs 


a. Amount attributed to prior fiscal year X   


b. Amount attributed to prior fiscal year Y, etc.   


c. Total   


3.2.2.2. Recapture mechanism 


1. Fiscal year 2. Deferred 


tax liability 


taken into 


account  


3. Deferred tax liability reversed 4. Deferred 


tax liability 


not 


reversed 4th preceding 


fiscal year 


3rd preceding 


fiscal year 


2nd preceding 


fiscal year 


1st preceding 


fiscal year 


Reporting fiscal 


year 


Total 


5th preceding fiscal year [A] [B] [C] [D] [E] [F] [G] = [B] + [C] 
+[D] +[E] +[F] 


[H]=[A]-[G] 


4th preceding fiscal year  Not applicable       


3rd preceding fiscal year  Not applicable Not applicable      
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2nd preceding fiscal year  Not applicable Not applicable Not applicable     


1st preceding fiscal year  Not applicable Not applicable Not applicable Not applicable    


Reporting fiscal year  Not applicable Not applicable Not applicable Not applicable Not applicable Not applicable  


3.2.2.3. Transition rules 


1. Transition year  


(a) Deferred tax assets and deferred tax liabilities at the beginning of the transition year 


Deferred tax liabilities 


1. Deferred tax liabilities at the beginning of the transition year 2. Deferred tax liabilities recast at the minimum tax rate (if applicable) 


  


  Deferred tax assets  


3. Deferred tax assets at the 
beginning of the transition year 


4. Deferred tax assets recast at the 
minimum tax rate (if applicable) 


5. Deferred tax assets arising from 
excluded items 


6. Deferred tax assets taken into 
account for purposes of the rules 


[A] [B] [C] [D] = [ [A] or [B], if applicable] - [C] 


(b) Transfer of assets after 30 November 2021 and before the commencement of a transition year 


1. Jurisdiction of the 
disposing entities 


2. Tax paid in respect of the 
transaction(s) 


3. Net deferred tax asset or 
liability reflected in the 
financial accounts of 
the disposing 
constituent entity(ies) 


4. Carrying value of the 
transferred assets for 
purposes of the rules 


5. Net deferred tax asset or liability is 
determined with respect to the 
transferred assets for purposes of the 
rules for acquiring constituent 
entity(ies) 
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3.2.3. Jurisdictional elections (if any) 


3.2.3.1. Jurisdictional elections  


(a) Elections 


1. Annual elections  


a. Aggregate asset gain election  ◻ 


b. Immaterial decrease in covered taxes election  ◻ 


c. Election not to apply the substance-based income exclusion  ◻ 


d. Negative tax expense carry-forward   ◻ 


2. Five-year elections 3. 
Election 


year 


4. 
Revocation 


year 


e. Equity investment inclusion election    


f. Stock-based compensation election    


g. Realisation-principle election    


h. Intra-group transactions election    


5. Other elections 6. Election year 7. Revocation year 


i. Qualifying loss election   


(b) Information requirements related to jurisdictional elections 


1. Inclusion of equity gain or loss with respect to an equity investment inclusion election  


2. Balance of the owner’s investment in a qualified ownership interest from prior years [A] 


3. Additions to the owner’s investment in a qualified ownership interest [B] 


4. Reductions to the owner’s investment in a qualified ownership interest [C] 


5. Outstanding balance of the owner’s investment in a qualified ownership interest [D]=[A]+[B]-[C] 
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3.2.3.2. Deemed distribution tax election 


1. Deemed distribution tax election ◻ 


(a) Recapture mechanism 


1. Fiscal year 2. Amount of 


deemed 


distribution 


tax  


3. Deemed distribution tax paid or used 
4. Outstanding 


balance of a 


deemed 


distribution tax 


recapture account 


3rd preceding fiscal 
year 


2nd preceding fiscal 
year 


1st preceding fiscal 
year 


Reporting fiscal year 


4th preceding fiscal 
year 


      


3rd preceding fiscal 
year 


 Not applicable     


2nd preceding fiscal 
year 


 Not applicable Not applicable    


1st preceding fiscal 
year 


 Not applicable Not applicable Not applicable   


Reporting fiscal year  Not applicable Not applicable Not applicable Not applicable Not applicable 


(b) Recalculation of effective tax rate and top-up tax 


1. Reduction to the adjusted covered taxes for a prior fiscal year 2. Incremental top-up tax 3. Disposition recapture 
ratio 


[A] [B] [C] 


3.2.4. Constituent entity computations 


(a) Election for the transitional simplified jurisdictional reporting framework 


1. Does the MNE group elect to apply the transitional simplified jurisdictional reporting framework? Yes/No 


(b) Aggregated reporting for tax consolidated groups 


1. Tax consolidated group (TIN) 2. Consolidated entities (TIN) 
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3.2.4.1. Qualifying income or loss 


(a) Adjustments to the financial accounting net income or loss 


1. Constituent entity or member of joint venture group (TIN)  


2. Financial accounting net income or loss amount after allocations  


3. Adjustments Additions Reductions 


(a) Net taxes expense    


(b) Excluded dividends    


(c) Excluded equity gain or loss    


(d) Included revaluation method gain or loss    


(e) Gain or loss from disposition of assets and liabilities excluded due to reorganization   


(f) Asymmetric foreign currency gains or losses    


(g) Policy disallowed expenses    


(h) Prior period errors    


(i) Changes in accounting principles    


(j) Accrued pension expense    


(k) Debt releases    


(l) Stock-based compensation    


(m) Arm’s length adjustments    


(n) Qualified refundable tax credit or marketable transferable tax credits    


(o) Election for gains and losses using realisation principle   


(p) Election for adjusted asset gain    


(q) Intragroup financing arrangement expense    


(r) Election for intragroup transactions in same jurisdiction    
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(s) Insurance company taxes charged to policyholders    


(t) Increase/decrease to equity attributed to additional tier one capital distributions paid/payable or received/receivable    


(u) Constituent entities joining and leaving an MNE group    


(v) Reduction of qualifying income of the UPE that is a flow-through entity    


(w) Reduction of qualifying income of the UPE that is subject to a deductible dividend regime    


(x) Taxable distribution method election   


(y) International shipping income   


(z) Transactions between constituent entities   


4.Qualifying income or loss of the constituent entity or member of joint venture group  


(b) Cross-border allocation of income or loss between a main entity and a permanent establishment and of a flow-through entity 


1. Constituent entity or 
members of joint venture 
groups located in this 
jurisdiction or stateless 
constituent entity (TIN) 


2. 
Financial 
accounti
ng net 
income 
or loss 
before 
the 
adjustm
ent 


3. Basis for 


the 


adjustment 


4. Other constituent 


entity or member of 


joint venture group 


(TIN) 


5. Jurisdiction of other 


constituent entity or member 


of joint venture group (ISO) 


6. Additions 


to this 


constituent 


entity 


7. Reductions 


to this 


constituent 


entity 


8. Financial 


accounting net 


income or loss 


after the 


adjustment 


        


(c) Cross-border adjustments 


1. Constituent 


entity or 
member of joint 
venture group 
(TIN) 


2. Basis for the 
adjustment 


3. Other constituent entity or 
member of joint venture group (TIN) 


4. Jurisdiction of other 
constituent entity (ISO) 


5. Additions to 


this 


constituent 


entity 


6. Reductions 


to this 


constituent 


entity 
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(d) Adjustments to the qualifying income of the UPE that is a flow-through entity or is subject to a deductible dividend regime 


1. Constituent entity (or member 
of joint venture group) located in 
this jurisdiction (TIN) 


2. Basis for 
reduction 


3. Identification of holders of ownership interests or 
dividend recipients (see note) 


4. Ownership interest 
directly held (in 
percentage) 


5. Reductions 
for this 
constituent 
entity 


     


3.2.4.2. Adjusted covered taxes 


(a) Adjustments to the current tax expense in the financial accounts 


1. Constituent entity or member of joint venture group (TIN)  


2. Current tax expense with respect to covered taxes after allocations  


3. Adjustments Addition
s 


Reduction
s 


(a) Covered tax accrued as an expense in the profit before taxation in the financial accounts    


(b) Qualifying loss deferred tax asset established or used    


(c) Covered taxes for uncertain tax position recorded as a reduction to covered taxes in prior year    


(d) Qualified refundable tax credit or marketable transferable tax credits recorded as a reduction to current tax expense   


(e) Qualified flow-through tax benefits of qualified ownership interests   


(f) Current tax expense on income excluded from qualifying income or loss   


(g) Non-qualified refundable tax credit, non-marketable transferable tax credits or other tax credits not recorded as a reduction to 
current tax expense 


  


(h) Covered taxes refunded or credited (except for any qualified refundable tax credit, or marketable transferable tax credits) not 
treated as an adjustment to current tax expense 


  


(i) Current tax expense related to uncertain tax position   


(j) Current tax expense not expected to be paid within three years   


(k) Post-filing adjustments   


(l) Covered taxes relating to net asset gain or net asset loss   
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(m) Reduction of covered taxes of the UPE that is a flow-through entity   


(n) Covered taxes for qualifying income of the UPE that is reduced under a deductible dividend regime   


(o) Deemed distribution tax   


(p) Taxable distribution method election   


(q) Total deferred tax adjustment amount   


(r) Increase or decrease in covered taxes recorded in equity or other comprehensive income relating to amounts included in 
qualifying income or loss that will be subject to tax under local tax rules 


  


4. Adjusted covered taxes  


(b) Cross allocation of taxes 


1. Constituent 
entity located in 
this jurisdiction or 
stateless 
constituent entity 
(or member of 
joint venture 
group) (TIN) 


2. Covered taxes 
of the constituent 
entity (or member 
of joint venture 
group) before the 
adjustment 


3. Basis for 
the 
adjustment 


4. Other 
constituent entity 
(or member of 
joint venture 
group) (TIN) 


5. Jurisdiction of 


other constituent 


entity (or member of 


joint venture group) 


(ISO) 


6. Additions to 


this constituent 


entity 


7. Reductions 


to this 


constituent 


entity 


8. Covered taxes of 


the constituent entity 


(or member of joint 


venture group) after 


the adjustment 


        


(c) Deferred tax expense 


1. Constituent entity or member of joint venture group (TIN)  


2. Deferred tax expense amount  


3. Adjustments to deferred tax expense Additions Reductions 


(a) Deferred tax expense related to items excluded from qualifying income or loss   


(b) Deferred tax expense related to disallowed accruals   


(c) Deferred tax expense related to unclaimed accruals   


(d) Valuation adjustment or accounting recognition adjustment related to a deferred tax asset   


(e) Deferred tax expense arising from a re-measurement related to changes in the tax rate   
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(f) Deferred tax expense related to the generation and use of tax credits   


(g) Substitute loss carry forward DTA or deemed substitute loss carry forward DTA   


(h) Disallowed accruals or unclaimed accruals paid during the fiscal year   


(i) Recapture deferred tax liability paid during the fiscal year   


(j) Recognition of a loss deferred tax asset not included in the financials   


(k) Deferred tax expense adjustment resulting from a reduction to a tax rate   


(l) Deferred tax expense adjustment resulting from an increase to a tax rate   


(m) Constituent entities joining and leaving an MNE group   


(n) Deferred tax expense of the UPE that is a flow-through entity   


(o) Deferred tax expense of the UPE that is subject to deductible dividend regime   


(p) Deferred tax adjustment resulting from transactions between constituent entities   


4. Total deferred tax adjustment amount   
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3.2.4.3. Constituent entity elections (or elections that apply to a joint venture group) 


1. Constituent entities (or member of joint venture group) for which an election is made (TIN)  


2. Annual elections a. Debt release election  


b. Unclaimed accrual election  


3. Five-year 
elections 


 4. Election 
year 


5. Revocation 
year 


 


c. Not treating an entity as an excluded entity election   


d. Inclusion of all dividends with respect to portfolio shareholdings   


e. Treating foreign exchange gains or losses attributable to hedging as an excluded equity gain 
or loss 


  


f. Investment entity tax transparency election   


g. Taxable distribution method election   


h. Fair value election 


1. Constituent entities (members of joint 
venture groups) for which the election is 
made (TIN) 


2. Fiscal year of the triggering event 3. Inclusion in the fiscal year of the triggering event or 5-year inclusion 


   


3.2.4.4. International shipping income exclusion 


(a) International shipping income exclusion 


1. Constituent entity or member of joint venture group located in this jurisdiction (TIN)  


International shipping income 2. Category  


3. Revenue [A] 


4. Costs [B] 


5. International shipping income [C]=[A]-
[B] 


Qualified ancillary 
international shipping 
income 


6. Category  


7. Revenue [D] 
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8. Costs [E] 


9. Qualified ancillary international shipping income [F]=[D]-
[E] 


Effect on substance-based 
income exclusion 


10. Payroll costs attributable to the excluded international shipping income or qualified ancillary international shipping 
income 


 


11. Carrying value of tangible assets used in the generation of the excluded international shipping income or 
qualified ancillary international shipping income 


 


Covered taxes 12. Covered taxes attributable to the excluded international shipping income or qualified ancillary international 
shipping income 


 


(b) Jurisdictional cap for the qualified ancillary international shipping income exclusion 


1. Total international shipping income for all constituent entities (or 
members of joint venture group) 


[A] 


2. 50% cap 50%x[A] 


3. Total qualified ancillary international shipping income for all 
constituent entities (or members of joint venture group) 


[B] 


4. Excess of the cap if B exceeds 50% of A [B]-
50%x[A] 


3.2.4.5. Information for purposes of election to apply taxable distribution method (if applicable) 


Taxable distribution method election 


1. Constituent 
entity- owner (or 
member of joint 
venture group) for 
which an election is 
made (TIN) 


2. Investment entity 
for which the 
election is made 
(TIN) 


3. Actual and deemed distributions of 
the investment entity’s qualifying 
income received by the constituent 
entity-owner 


4. Local creditable tax gross-up incurred 
by the investment entity 


5. Constituent entity-owner’s 
proportionate share of the 
investment entity’s undistributed 
net qualifying income 


     


3.2.4.6. Other accounting standard 


1. Constituent entity (or member of joint venture group) with financial accounting net income 
or loss based on a different accounting standard (TIN) 


2. Acceptable or authorised financial accounting standard 
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3.3. Top-up tax computation 


3.3.1. Top-up tax 


a. Top-up 
tax 
percenta
ge 


b. Substance-based 
income exclusion 


c. Excess profits d. Additional top-
up tax 


e. domestic top-up 
tax 


f. Top-up tax 


[A]=15% - 
effective tax 
rate 


[B] [C] = net qualifying income or 
loss -[B] 


[D] [E] =[A]x[C]+[D]-[E] 


3.3.2. Computation of substance-based income exclusion (if applicable) 


3.3.2.1. Total amount of the substance-based income exclusion 


Payroll carve-
out 


Tangible assets carve-out Total 


1. Relevant eligible payroll costs 
of eligible employees 
performing activities in the 
jurisdiction 


2. Application of relevant mark-up 
percentage for the reporting fiscal 
year 


3. Carrying value of relevant 
eligible tangible assets located 
in the jurisdiction 


4. Application of 
relevant mark-up 
percentage for the 
reporting fiscal year 


5.Substance-based 
income exclusion 


[A] [B] [C] [D] [E]=[A]x[B]+[C]x[D] 


3.3.2.2. Allocation of eligible payroll costs and carrying value of eligible tangible assets to permanent establishments for purposes of the 


substance-based income exclusion 


1. Relevant eligible 


payroll costs 


2. Carrying value of relevant 


eligible tangible assets 


3. Jurisdiction of 
permanent 
establishments 


4. Relevant eligible payroll 


costs allocated to permanent 


establishments 


5. Carrying value of relevant eligible 


tangible assets allocated to permanent 


establishments 


     


3.3.2.3. Allocation of eligible payroll costs and carrying value of eligible tangible assets of a flow-through entity for purposes of the 


substance-based income exclusion 


1. Relevant eligible 


payroll costs 


2. Carrying value of relevant 


eligible tangible assets 


3. Jurisdiction of constituent 


entity owners (or members of 


4. Relevant eligible payroll 


costs allocated to constituent 


5. Carrying value of relevant eligible 


tangible assets allocated to constituent 
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joint venture group) entity owner (or excluded) entity owner (or excluded) 


     


3.3.3. Additional current top-up tax 


3.3.3.1. Additional top-up tax other than in case of a net qualifying loss in the Reporting fiscal year 


1. Relevant 
Articles 


2. Relevant 
year 


3. As previously 
reported or 
recalculated 


4. Net 
qualifying 
income/loss 


5. Adjusted 
covered 
taxes 


6. 
effecti
ve tax 
rate 


7. Excess 
profit 


8. Top-up tax 
percentage 


9. Top-up tax 10. Additional 
top-up tax 


 Prior fiscal 
year X 


a. Previously 
reported 


       


b. Recalculated       


3.3.3.2. Additional top-up tax in case of a net qualifying loss for the Reporting fiscal year 


1. Adjusted covered taxes for the jurisdiction (if negative) [A] 


2. Qualifying loss for the jurisdiction [B] 


3. Expected adjusted covered taxes [C]=[B]×15
% 


4. Additional top-up tax [D]=[C]-[A] 


3.3.4. Qualified domestic top-up tax 


1. Financial accounting standard  


2. Qualified domestic top-up tax amount payable  


3. Qualified domestic top-up tax minimum tax rate (if higher than 15%)  


4. Basis for the blending of income and taxes (if different from the IIR 
rules) 


 


5. Currency used (if different from consolidated financial statement 
presentation currency) 


 


6. Substance-based income exclusion available? Yes/N
o 


7. De-minimis available? Yes/N
o 
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3.4. Top-up tax allocation and attribution (if any) 


3.4.1. Application of the IIR in respect of this jurisdiction 


1. Group entity 
allocated top-up 
tax 


a. Low-taxed constituent entity or member of joint venture group (TIN)  


b. Qualifying income of the low taxed constituent entity or member of joint venture group [A] 


c. Top-up tax of the low-taxed constituent entity or the member of the joint venture group [C] = [T] x [A]/[A+B+etc] 


2. Parent 
entities 
required to 
apply a 
qualified IIR 


a. Parent entity (TIN) [Parent entity 
1] 


 


b. Parent entity jurisdiction Jurisdiction B  


c. The amount of qualifying income attributable to ownership interests held by other owners [D]  


d. Parent entity’s inclusion ratio [F]=([A]-
[D])/[A] 


 


3. IIR top-up tax a. Parent entity’s allocable share of the top-up tax [G]=[C]×[F]  


b. IIR offset [H]  


c. Top-up tax payable by parent entity [I]=[G]-[H]  


3.4.2. Total UTPR top-up tax amount in respect of this jurisdiction 


1. Low taxed constituent entity (or member of joint venture group) for which the 


reduction of UTPR to zero does not apply (TIN) 


 


2. Top-up tax taken into account for calculating the total UTPR top-up tax for 
each low-taxed constituent entity 


 


3. Total UTPR top-up tax amount in respect of this jurisdiction  


3.4.3. Attribution of top-up tax under the UTPR 


1. UTPR 
jurisdictio
ns 


2. UTPR top- 
up tax carry- 
forward 


3. Number of 
employees 


4. Net book 
value of 
tangible 
assets 


5. UTPR 
percenta
ge 


6. UTPR top-up tax 
amount attributed 
for the reporting 
fiscal year 


7. Additional cash tax 
expense incurred by 
constituent entities in 
UTPR jurisdiction 


8. UTPR top-up tax left to be 
carried forward’ 


        


        


Total        
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POSTANSCHRIFT   Bundesministerium der Finanzen, 11016 Berlin  


 Nur per E-Mail  
  Oberste Finanzbehörden   der Länder     nachrichtlich:     Bundeszentralamt für Steuern  


HAUSANSCHRIFT 


TEL 


E-MAIL 


DATUM 


Wilhelmstraße 97 
10117 Berlin 
+49 (0) 30 18 682-0 


poststelle@bmf.bund.de 
28. Oktober 2024 


BETREFF   Elektronische Übermittlung von Bilanzen sowie Gewinn- und Verlustrechnungen;  
Anwendungsschreiben zur Veröffentlichung der Taxonomie;  


  BMF-Schreiben vom 28. September 2011 (BStBl I S. 855)  
GZ IV C 6 - S 2133-b/24/10002 :001 


DOK 2024/0929114 
(bei Antwort bitte GZ und DOK angeben) 


Im Einvernehmen mit den obersten Finanzbehörden der Länder wird Rn. 16 des BMF-
Schreibens vom 28. September 2011 (BStBl I S. 855) zur Elektronischen Übermittlung von 
Bilanzen sowie Gewinn- und Verlustrechnungen, Anwendungsschreiben zur Veröffentlichung 
der Taxonomie wie folgt geändert und Rn. 31 neu aufgenommen: 


Rn. 16: 


Mussfeld 
Die in den Taxonomien als „Mussfeld“ gekennzeichneten Positionen, die für die jeweilige 
Rechtsform zulässig sind, sind zwingend zu befüllen (Mindestumfang). Bei Summenmuss-
feldern gilt dies auch für die darunter liegenden Ebenen (vgl. Rn. 14). Es wird elektronisch 
geprüft, ob formal alle Mussfelder, die für die jeweilige Rechtsform gültig sind, in den 
übermittelten Datensätzen enthalten sind. Sofern sich ein Mussfeld nicht mit Werten füllen 
lässt, weil die Position in der ordnungsmäßigen individuellen Buchführung nicht geführt wird 
oder aus ihr nicht ableitbar ist, ist zur erfolgreichen Übermittlung des Datensatzes die 
entsprechende Position ohne Wert (technisch: NIL-Wert) zu übermitteln. 


www.bundesfinanzministerium.de 
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Seite 2 XI. Anwendungsregelung 
Rn. 31: 


Die Änderung der Rn. 16 ist ab der Taxonomie-Version 6.9 anzuwenden. 


Dieses Schreiben wird im Bundessteuerblatt Teil I veröffentlicht. 


Im Auftrag 


Dieses Dokument wurde elektronisch erstellt und ist ohne Unterschrift gültig. 








Beschluss vom 15. Oktober 2024, III B 24/24 (AdV)
AdV betreffend Rückgängigmachung eines Investitionsabzugsbetrags für eine Photovoltaikanlage


ECLI:DE:BFH:2024:BA.151024.IIIB24.24.0


BFH III. Senat


FGO § 69, EStG § 7g, EStG § 3 Nr 72, EStG VZ 2021 , GG Art 2 Abs 1, GG Art 20 Abs 3


vorgehend FG Köln, 14. März 2024, Az: 7 V 10/24


Leitsätze


Es ist ernstlich zweifelhaft, ob ein im Jahr 2021 in Abzug gebrachter Investitionsabzugsbetrag für eine im Jahr 2022
tatsächlich erworbene und nach § 3 Nr. 72 des Einkommensteuergesetzes (EStG) steuerbefreite Photovoltaikanlage
allein wegen des Inkrafttretens dieser Steuerbefreiung gemäß § 7g Abs. 3 Satz 1 EStG im Jahr 2021 rückgängig zu
machen ist.


Tenor


Auf die Beschwerde des Antragstellers werden der Beschluss des Finanzgerichts Köln vom 14.03.2024 - 7 V 10/24
aufgehoben und der Einkommensteuerbescheid 2021 vom 21.11.2023 ohne Sicherheitsleistung bis einen Monat
nach Bekanntgabe einer Einspruchsentscheidung oder einer anderweitigen Beendigung des Einspruchsverfahrens
von der Vollziehung ausgesetzt.


Die Kosten des gesamten Verfahrens hat der Antragsgegner zu tragen.


Tatbestand


I.


Der einzeln veranlagte Antragsteller und Beschwerdeführer (Antragsteller) begehrt die Aussetzung der
Vollziehung (AdV) eines Einkommensteuerbescheids für das Jahr 2021 (Streitjahr). Die Beteiligten streiten über
die Bedeutung der am 01.01.2022 in Kraft getretenen Steuerbefreiungsvorschrift des § 3 Nr. 72 des
Einkommensteuergesetzes (EStG) für einen bereits im Jahr 2021 in Abzug gebrachten Investitionsabzugsbetrag
(IAB) für eine Photovoltaikanlage.


1


Im Einspruchsverfahren gegen den ursprünglichen Einkommensteuerbescheid für das Streitjahr vom
20.04.2022 machte der Antragsteller einen IAB für die geplante Anschaffung einer Photovoltaikanlage geltend
(50 % von … €) und erklärte dafür erstmals Einkünfte aus Gewerbebetrieb (Verlust … €). Der Antrags- und
Beschwerdegegner (Finanzamt ‑‑FA‑‑) erkannte dies zunächst an (Bescheid vom 27.05.2022 ohne Vorbehalt der
Nachprüfung und ohne Vorläufigkeit der Einkünfte aus Gewerbebetrieb). Im November 2022 schaffte der
Antragsteller die Anlage mit einer Leistung von 11,2 kWp zum Preis von … € tatsächlich an.


2


 



https://www.bundesfinanzhof.de/de/





Mit Bescheid vom 21.11.2023 änderte das FA nach § 7g Abs. 3 Satz 2 EStG die Einkommensteuerfestsetzung für
das Streitjahr. Es verwies auf die Rz 19 des Schreibens des Bundesministeriums der Finanzen (BMF) vom
17.07.2023, BStBl I 2023, 1494. Nach der Auffassung des BMF sind danach Investitionsabzugsbeträge, die in vor
dem 01.01.2022 endenden Wirtschaftsjahren in Anspruch genommen und bis einschließlich zum 31.12.2021
noch nicht gewinnwirksam hinzugerechnet wurden, nach § 7g Abs. 3 EStG rückgängig zu machen, wenn in nach
§ 3 Nr. 72 EStG begünstigte Photovoltaikanlagen investiert wurde.


3


Über den fristgemäß eingelegten Einspruch des Antragstellers hat das FA noch nicht entschieden. Den AdV-
Antrag lehnte es mit Verfügung vom 28.12.2023 ab.


4


Mit dem in Entscheidungen der Finanzgerichte (EFG) 2024, 936 veröffentlichten Beschluss vom 14.03.2024 -
7 V 10/24 lehnte auch das Finanzgericht (FG) Köln den AdV-Antrag des Antragstellers ab. Nach summarischer
Prüfung bestünden keine ernstlichen Zweifel an der Rechtmäßigkeit des angefochtenen Bescheids vom
21.11.2023. Das FA habe den IAB in Höhe von … € im Streitjahr gemäß § 7g Abs. 3 Satz 1 i.V.m. § 7g Abs. 2
Satz 1 und 2 EStG zu Recht rückgängig gemacht (s. im Einzelnen FG-Beschluss S. 10 ff. unter II.2.). Wegen der
nach § 3 Nr. 72 Satz 1 EStG bestehenden Steuerfreiheit sei im Jahr 2022 beim Antragsteller kein Gewinn zu
ermitteln (§ 3 Nr. 72 Satz 2 EStG), sodass von ihm auch keine Gewinnermittlung zu erstellen sei (auch nicht
freiwillig). Es fehle damit an einer Gewinnermittlung, bei der eine gewinnerhöhende Hinzurechnung des IAB
erfolgen könne. Eine isolierte Hinzurechnung als gewerbliche Einnahme ohne eine entsprechende
Gewinnermittlung hält das FG nicht für denkbar. Die Bestandskraft des Einkommensteuerbescheids vom
27.05.2022 stehe nicht entgegen, da § 7g Abs. 3 Satz 2 EStG auch für diesen Fall eine Änderung ermögliche. Bei
summarischer Prüfung bestünden ferner keine verfassungsrechtlichen Bedenken. Im Übrigen wäre dem
Antragsteller die AdV nach Ansicht des FG auch bei Bejahung verfassungsrechtlicher Zweifel mangels eines
besonderen Aussetzungsinteresses nicht zu gewähren.


5


Mit der hiergegen fristgemäß erhobenen Beschwerde macht der Antragsteller primär einfachrechtliche und
hilfsweise verfassungsrechtliche Zweifel geltend. Hinsichtlich der Einzelheiten der Begründung wird auf die
Schriftsätze des Bevollmächtigten Bezug genommen (Akte des Bundesfinanzhofs ‑‑BFH‑‑ S. 34 ff., 111 ff.,
120 ff.).


6


Der Antragsteller beantragt,
den Beschluss des FG vom 14.03.2024 - 7 V 10/24 dahingehend abzuändern, dass die AdV des
verfahrensgegenständlichen Einkommensteuerbescheids für 2021 gewährt wird.


7


Das FA beantragt,
die Beschwerde als unbegründet zurückzuweisen.


8


Es verweist auf den FG-Beschluss. Die Voraussetzungen für die Rückgängigmachung des IAB nach dem
(unverändert gebliebenen) § 7g EStG seien erfüllt. Ein Verstoß gegen die Grundsätze des Vertrauensschutzes
und der Rechtssicherheit liege nicht vor. Rückwirkend neu eingeführt worden sei lediglich der auf eine
Begünstigung abzielende Steuerbefreiungstatbestand des § 3 Nr. 72 EStG. Die Frage der verfassungsrechtlich
zulässigen oder unzulässigen "unechten" oder "echten" Rückwirkung könne dahingestellt bleiben, da der
Antragsteller jedenfalls nicht das erforderliche besondere Aussetzungsinteresse dargelegt habe.


9







Entscheidungsgründe


II.


Die vom FG zugelassene Beschwerde ist zulässig und begründet. Sie ist nach § 128 Abs. 3 Satz 1 der
Finanzgerichtsordnung (FGO) statthaft und wurde vom Antragsteller form- und fristgerecht gemäß § 129 FGO
erhoben. Sie führt zur Aufhebung des ablehnenden FG-Beschlusses und zur Anordnung der AdV des
Einkommensteuerbescheids vom 21.11.2023 ohne Sicherheitsleistung. Denn es bestehen in einfachrechtlicher
Hinsicht ernstliche Zweifel an der Rechtmäßigkeit dessen, dass das FA von einer Rückgängigmachung des IAB
im Streitjahr ausgegangen ist.
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1. Nach § 128 Abs. 3 i.V.m. § 69 Abs. 3 Satz 1 i.V.m. Abs. 2 Satz 2 FGO soll die Vollziehung eines angefochtenen
Verwaltungsakts ganz oder teilweise ausgesetzt werden, wenn ernstliche Zweifel an dessen Rechtmäßigkeit
bestehen oder wenn seine Vollziehung für den Betroffenen eine unbillige Härte zur Folge hätte. Ernstliche
Zweifel im Sinne von § 69 Abs. 2 Satz 2 FGO sind zu bejahen, wenn bei summarischer Prüfung des
angefochtenen Verwaltungsakts neben den für seine Rechtmäßigkeit sprechenden Umständen gewichtige
Gründe zutage treten, die Unentschiedenheit oder Unsicherheit in der Beurteilung von Rechtsfragen oder
Unklarheit in der Beurteilung entscheidungserheblicher Tatfragen bewirken (vgl. zu den allgemeinen
Voraussetzungen der AdV z.B. Senatsbeschluss vom 19.03.2014 - III S 22/13, BFH/NV 2014, 856, Rz 17 und BFH-
Beschlüsse vom 12.04.2023 - I B 74/22 (AdV), BFHE 280, 181, Rz 13 und vom 07.06.2024 - VIII B 113/23 (AdV),
BStBl II 2024, 637, Rz 13 f.). Dass die für die Rechtswidrigkeit sprechenden Gründe im Sinne einer
Erfolgswahrscheinlichkeit überwiegen, ist nicht Voraussetzung für die AdV-Gewährung (BFH-Beschlüsse vom
27.05.2024 - II B 78/23 (AdV), BStBl II 2024, 543, Rz 25; vom 07.06.2024 - VIII B 113/23 (AdV), BStBl II 2024, 637,
Rz 14). Ernstliche Zweifel können auch verfassungsrechtliche Zweifel bezüglich einer dem angefochtenen
Verwaltungsakt zugrundeliegenden Norm sein (BFH-Beschlüsse vom 12.04.2023 - I B 74/22 (AdV), BFHE 280,
181, Rz 13; vom 07.06.2024 - VIII B 113/23 (AdV), BStBl II 2024, 637, Rz 14).
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2. Hiervon ausgehend bestehen nach summarischer Prüfung ernstliche Zweifel an der Rechtmäßigkeit des
Einkommensteuerbescheids 2021 vom 21.11.2023. Es ist zweifelhaft, ob das FA den IAB im Streitjahr
rückgängig machen durfte. In Ermangelung einer klaren gesetzlichen Regelung erscheint die Beurteilung
unsicher, ob der IAB unter den Umständen des Streitfalls wegen § 3 Nr. 72 EStG bereits im Jahr seines
ursprünglichen Abzugs rückgängig zu machen ist oder ob eine entsprechende Hinzurechnung erst später
vorgenommen werden kann. Zweifelhaft ist der Veranlagungszeitraum, in dem der "actus contrarius" zum IAB zu
erfassen ist. Da sich die Entscheidungserheblichkeit dieser ungeklärten einfachrechtlichen Frage auch nicht
aus einem anderen Grund in zweifelsfreier Weise verneinen lässt, ist die AdV ‑‑unabhängig von
verfassungsrechtlichen Fragen‑‑ antragsgemäß zu gewähren.
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a) Ein in Anspruch genommener IAB ist gemäß § 7g Abs. 3 Satz 1 Halbsatz 1 EStG rückgängig zu machen,
soweit er nicht bis zum Ende des dritten auf das Wirtschaftsjahr des jeweiligen Abzugs folgenden
Wirtschaftsjahrs nach § 7g Abs. 2 Satz 1 EStG hinzugerechnet wurde. Die Rückgängigmachung erfolgt im
Abzugsjahr, § 7g Abs. 3 Satz 2 EStG sieht hierfür eine Änderungsvorschrift vor (spezielle Korrekturvorschrift, vgl.
BFH-Urteil vom 29.09.2022 - IV R 18/19, BFHE 278, 273, BStBl II 2023, 326, Rz 25 f.). In § 7g Abs. 3 Satz 3 EStG
ist zudem eine Ablaufhemmung hinsichtlich der Festsetzungsverjährung normiert.
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Voraussetzung für die Rückgängigmachung eines IAB im Abzugsjahr ist nach § 7g Abs. 3 Satz 1 EStG, dass der
in Anspruch genommene IAB nicht bis zum Ende des dritten auf das Wirtschaftsjahr des jeweiligen Abzugs
folgenden Wirtschaftsjahrs nach § 7g Abs. 2 Satz 1 EStG hinzugerechnet wurde. Die in § 7g Abs. 3 Satz 1 EStG in
Bezug genommene Vorschrift des § 7g Abs. 2 Satz 1 EStG lautet: "Im Wirtschaftsjahr der Anschaffung oder
Herstellung eines begünstigten Wirtschaftsguts im Sinne von Absatz 1 Satz 1 können bis zu 50 Prozent der
Anschaffungs- oder Herstellungskosten gewinnerhöhend hinzugerechnet werden; die Hinzurechnung darf die
Summe der nach Absatz 1 abgezogenen und noch nicht nach den Absätzen 2 bis 4 hinzugerechneten oder
rückgängig gemachten Abzugsbeträge nicht übersteigen."
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Zunächst ist festzustellen, dass das dritte auf das Abzugsjahr 2021 folgende Wirtschaftsjahr bislang noch nicht
abgelaufen ist, sodass die in § 7g Abs. 3 Satz 1 EStG geforderte Voraussetzung, dass eine Hinzurechnung in
keinem der drei folgenden Wirtschaftsjahre erfolgte, noch nicht abschließend beurteilt werden kann. Der
Antragsteller hat den von ihm im Streitjahr in Abzug gebrachten IAB in Höhe von … € auch nicht von sich aus
in diesem Jahr rückgängig gemacht (vgl. § 7g Abs. 3 Satz 1 Halbsatz 2 EStG zu der Möglichkeit, dies freiwillig
vorzeitig zu tun). Vielmehr nahm der Antragsteller mit dem Erwerb der Anlage im November 2022 zunächst die
tatsächliche Anschaffung des Wirtschaftsguts vor, für das er den IAB in Höhe von … € im Jahr 2021 abgezogen
hatte. Im Normalfall würde der planmäßige Erwerb zu einer gewinnerhöhenden Hinzurechnung gemäß § 7g
Abs. 2 EStG im Jahr der Anschaffung (hier: 2022) führen. Insoweit hat der Antragsteller in seiner
Einspruchsbegründung angegeben, dass er diese Hinzurechnung im Jahr 2022 auch tatsächlich vorgenommen
habe, das FA deren Anerkennung aber verweigert habe. Ob und wie über diese Hinzurechnung im Jahr 2022
entschieden wurde, hat das FG nicht festgestellt, sodass auch aus diesem Grunde Unsicherheit über das
Vorliegen der Voraussetzungen des § 7g Abs. 3 Satz 1 EStG besteht.
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b) Welche Folgen die Einführung des § 3 Nr. 72 EStG für die Behandlung eines im Jahr 2021 für den Erwerb
einer Photovoltaikanlage in Abzug gebrachten IAB hat, wird im Einkommensteuergesetz nicht ausdrücklich
geregelt. Bereits die einfachrechtliche Würdigung begegnet ernstlichen Zweifeln.
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aa) Nach § 3 Nr. 72 Satz 1 EStG sind die Einnahmen und Entnahmen im Zusammenhang mit dem Betrieb näher
bestimmter Photovoltaikanlagen, zu denen die vom Antragsteller im Jahr 2022 erworbene Anlage unstreitig
zählt, steuerfrei. Werden Einkünfte aus Gewerbebetrieb (§ 2 Abs. 1 Satz 1 Nr. 2 EStG) erzielt und sind die aus
dieser Tätigkeit erzielten Einnahmen insgesamt steuerfrei nach Satz 1, ist gemäß § 3 Nr. 72 Satz 2 EStG kein
Gewinn zu ermitteln.
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Die Steuerbefreiungsvorschrift des § 3 Nr. 72 EStG wurde zusammen mit dem Nullsteuersatz gemäß § 12 Abs. 3
des Umsatzsteuergesetzes durch das Jahressteuergesetz 2022 vom 16.12.2022 (BGBl I 2022, 2294) in § 3 EStG
angefügt. Nach der Anwendungsvorschrift des § 52 Abs. 4 Satz 28 EStG (ursprünglich Satz 27) ist § 3 Nr. 72
EStG für Einnahmen und Entnahmen anzuwenden, die nach dem 31.12.2021 erzielt oder getätigt werden.
Aufgrund seiner (unecht) rückwirkenden Inkraftsetzung galt § 3 Nr. 72 EStG schon im Zeitpunkt des
Anlagenerwerbs des Antragstellers im November 2022.
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bb) Zu einem IAB für eine anzuschaffende Photovoltaikanlage, der bereits im Jahr 2021 in Abzug gebracht
wurde, ist dem Gesetz weder in § 7g EStG noch in § 3 Nr. 72 EStG eine ausdrückliche Aussage zu entnehmen.
Die Auslegung des Gesetzes ist zweifelhaft und durch die Rechtsprechung des BFH noch nicht geklärt.
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Die Regelung des § 3 Nr. 72 Satz 2 EStG, wonach bei nach Satz 1 insgesamt steuerfreien Einnahmen aus einer
Photovoltaikanlage kein Gewinn zu ermitteln ist, schließt die gewinnerhöhende Hinzurechnung des IAB im
Anschaffungsjahr nicht notwendigerweise aus. Denn es erscheint durchaus denkbar, § 7g Abs. 2 Satz 1 EStG
dahin auszulegen, dass auch bei der Steuerbefreiung des § 3 Nr. 72 Satz 1 EStG unterfallenden
Photovoltaikanlagen eine steuerpflichtige Hinzurechnung im Jahr der Anschaffung als abschließender
Gegenakt zum IAB-Abzug vorgenommen werden kann. Wenn § 7g Abs. 2 Satz 1 EStG in diesem Sinne
auszulegen wäre, entfiele zugleich die Rechtfertigung dafür, die tatbestandlichen Voraussetzungen der
speziellen Korrekturvorschrift des § 7g Abs. 3 Satz 1 EStG schon aufgrund der ab dem Jahr 2022 zu
versagenden Möglichkeit der IAB-Hinzurechnung als erfüllt anzusehen.
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Das Argument des "actus contrarius" dürfte nahelegen, die Hinzurechnung trotz zeitlicher Anwendbarkeit des
§ 3 Nr. 72 EStG ab dem Jahr 2022 noch als steuerpflichtig anzusehen (systematisch-teleologische Auslegung).
In diesem Sinne wird auch im BMF-Schreiben vom 17.07.2023, BStBl I 2023, 1494 in der Rz 25 davon
ausgegangen, dass die Hinzurechnung des IAB nach § 7g Abs. 2 Satz 1 EStG selbst nicht unter die
Steuerbefreiung des § 3 Nr. 72 Satz 1 EStG fällt (vgl. BeckOK EStG/Niklaus, 19. Ed. [01.07.2024], EStG § 3 Nr. 72
Rz 26; Perschon, Die Steuerberatung ‑‑Stbg‑‑ 2023, 47, 51; a.A. Schiffers, Deutsche Steuer-Zeitung ‑‑DStZ‑‑
2023, 11, 16; Schiffers/Seifert, DStZ 2023, 122, 135; Seifert, Neue Wirtschafts-Briefe ‑‑NWB‑‑ 2024, 1374,
1382 f.).
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cc) Der Meinungsstand im Schrifttum ist uneinheitlich und bestätigt die derzeit noch bestehende Unsicherheit
der Gesetzesauslegung. Die Frage, wie mit einem IAB zu verfahren ist, der vor dem 01.01.2022 in Anspruch
genommen und noch nicht wieder gewinnerhöhend hinzugerechnet wurde, wird für den Fall, dass nach dem
31.12.2021 in eine nach § 3 Nr. 72 EStG begünstigte Photovoltaikanlage investiert wird, als "äußerst
umstritten" beschrieben (Zapf, juris PraxisReport Steuerrecht ‑‑jurisPR-SteuerR‑‑ 36/2024 Anm. 4 unter D.). Zum
Teil wird die Auffassung der Finanzverwaltung geteilt (Dorn/Isinger, Der Betrieb 2023, 1830; Hennigfeld, EFG
2024, 939, 940; Obermeir, Deutsches Steuerrecht kurzgefasst 2024, 144; Ruiner, Betriebs-Berater 2023, 2269,
2271; Schmidt/Kulosa, EStG, 43. Aufl., § 21 Rz 60; vgl. Nacke, Gestaltende Steuerberatung ‑‑GStB‑‑ 2024, 246
und Rothe, Finanz-Rundschau 2023, 878, 886, beide mit Hoffnung auf eine Billigkeitsregelung des BMF). Die
Gegenmeinung hält eine Gewinnkorrektur im Jahr der Anschaffung der Photovoltaikanlage trotz der Einführung
des § 3 Nr. 72 EStG für möglich (Fietz/Mayer, NBW 2023, 706, 710 f.; BeckOK EStG/Niklaus, 19. Ed. [01.07.2024],
EStG § 3 Nr. 72 Rz 26; Perschon, Stbg 2023, 47, 51; Schiffers, DStZ 2023, 11, 16; Schiffers/Seifert, DStZ 2023,
122, 135; Seifert, NWB 2024, 1374, 1382 f.; kritisch auch Gragert, NWB 2023, 2479, 2486 f., Herold, GStB 2024,
155 und Mücke, NWB 2024, 1060 f. sowie Meyerle, EFG 2024, 962 f., in einer Anmerkung zum Beschluss des FG
Nürnberg vom 01.03.2024 - 5 V 1163/23, EFG 2024, 955).
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c) Im Ergebnis ist die den ablehnenden AdV-Beschluss des FG Köln tragende Auffassung, dass der im Jahr 2021
gebildete IAB unter den Umständen des Streitfalls zwingend im Jahr seines Abzugs rückgängig zu machen ist,
nach der gebotenen summarischen Würdigung ernstlich zweifelhaft. Die Verneinung ernstlicher Zweifel lässt
sich insbesondere auch nicht mit dem BFH-Urteil vom 03.12.2019 - X R 11/19 (BFHE 266, 571, BStBl II 2020,
276 mit Anm. Reddig, jurisPR-SteuerR 22/2020 Anm. 1) begründen, da im Streitfall ‑‑anders als in dem vom
X. Senat entschiedenen Fall‑‑ weder der Hinzurechnungszeitraum abgelaufen ist noch beurteilt werden kann,
ob eine Hinzurechnung in den drei auf das Abzugsjahr folgenden Wirtschaftsjahren erfolgt ist.
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d) Auf verfassungsrechtliche Bedenken gegenüber der Rückgängigmachung des IAB im Abzugsjahr und auf die
Frage, ob insofern ein qualifiziertes Aussetzungsinteresse zu fordern ist (vgl. Beschluss des
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  Download als PDF [www.bundesfinanzhof.de/de/entscheidung/entscheidungen-
online/detail/pdf/STRE202410185?type=1646225765]


Bundesverfassungsgerichts vom 24.10.2011 - 1 BvR 1848/11, 1 BvR 2162/11, Neue Juristische Wochenschrift
2012, 373, Rz 4 und vom 06.05.2013 - 1 BvR 821/13, Neue Zeitschrift für Verwaltungsrecht 2013, 935, Rz 7;
BFH-Beschlüsse vom 27.05.2024 - II B 78/23 (AdV), BStBl II 2024, 543, Rz 40 und vom 07.06.2024 -
VIII B 113/23 (AdV), BStBl II 2024, 637, Rz 59), kommt es hiernach nicht mehr an.


3. Die AdV des Einkommensteuerbescheids vom 21.11.2023 wird bis zum Abschluss des Einspruchsverfahrens
ohne Sicherheitsleistung gewährt. Der Anordnung einer Sicherheitsleistung bedarf es nicht.
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Ist die Rechtmäßigkeit ernstlich zweifelhaft und bestehen keine konkreten Anhaltspunkte dafür, dass bei einem
Unterliegen des Antragstellers im Hauptsacheverfahren die Durchsetzung des Steueranspruchs gefährdet wäre,
ist die Vollziehung des angefochtenen Verwaltungsakts regelmäßig ohne Sicherheitsleistung (§ 69 Abs. 3
Satz 1 Halbsatz 2, Abs. 2 Satz 3 FGO) auszusetzen; das gilt selbst dann, wenn die für die Rechtswidrigkeit des
Bescheids sprechenden Gründe nicht überwiegen (BFH-Beschluss vom 12.04.2023 - I B 74/22 (AdV), BFHE 280,
181, Rz 27).
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4. Die Kostenentscheidung beruht auf § 135 Abs. 1 FGO.27
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